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In  the  House  of  Repbesentatives,  Dec.  17,  1846. 

The  Committee  on  District  Offices  and  Officers,  to  whom  was 
referred  a  Resolutioo  to  authorize  the  Governor  to  cause  a  compilation 
of  the  laws  and  decisions  of  the  Court  of  Appeals,  relatiTa  to  the  duties 
and  powers  of  Magistrates  and  Constables,  have  had  the  same  under 
consideration,  and  beg  leave  to  Report:  That  they  cannot,  in  their 
opinion,  too  strongly  impress  upon  the  House,  the  necessity  of  such  a 
woric,  as  the  said  resolution  contemplates.  That  the  Magistrates  and 
Constables  of  the  State  are,  in  a  large  majority  of  cases,  ignorant  of  the 
laws  which  the  Legislature  makes  it  their  duty  to  enforce,  does  not 
admit  of  a  doubt.  These  laws  are  now  dispersed  over  many  thousands 
of  pages  of  law  books,  which  are  to  thehi,  in  a  great  measure,  wholly 
inaccessible,  and  being  thus  deficient  in  the  knowledge  of  the  laws 
which  it  is  their  duty  to  enforce,  and  having  no  moans  wiihin  their 
power  to  obtain  that  knowledge,  they  must,  of  necessity,  be  wanting 
in  that  confidence  in  their  own  ability,  without  which  it  is  in  vain  to 
expect  an  efficient  discharge  of  their  duties.  This  being  so,  instead 
of  administering  the  law  as  it  is,  their  own  judgement  and  impulses, 
are,  of  necessity,  substituted  for  the  law,  and  wrongs  are  thus  being 
continually  inflicted  upon  the  rights  of  the  people,  which  has  rendered 
the  office  itself,  not  only  odious,  but  a  positive  tyranny,  which  calls 
loudly  upon  this  Legislature  for  a  remedy. 

Numerous  prosecutions  are  continually  occurring,  upon  frivolous 
and  insufficient  grounds,  crowding  the  sessions  dockets,  all  over  the 
State — absorbing  the  time  of  the  Courts— fomenting  discords  and 
strife  among  the  people— taxing  the  time  and  means  of  defendants  and 
prosecutors  to  a  grievous  extent,  and  drawing  annually,  large  sums  of 
money  from  the  public  Treasury  to  pay  the  costs  of  prosecutions. . 

Your  Committee,  from  a  full  examination  of  the  subject,  are  per- 
suaded  that  the  evil  referred  to  is  of  much  greater  magnitude  than 


VI 

seems  to  be  generally  supposed,  and  they  cannot  but  deem  it  the  impe- 
rious duty  of  the  Legislature,  to  provide  a  remedy  for  these  evils,  and 
to  guard  the  State  from  the  reproach  of  permitting  a  continuation  of 
this  extensive  and  continually  increasing  mal-administration  of  justice 
by  these  inferior  tribunals,  whose  acts  afiect  most  unjustly  the  rights  of 
large  musses  of  the  people.  In  the  judgement  of  your  Committee,  it  is 
due  (o  the  character  of  the  State,  that  something  should  be  done  to 
abate  these  evils,  and  to  provide  for  a  more  just  and  a  more  enlight- 
ened administration  of  the  law.  Your  Committee  submits  that  the 
remedy  is  to  be  found  in  a  complete  revision  and  re-publication  of  the 
law  in  relation  to  these  offices,  and  by  placing  it  in  a  condensed  form 
in  the  hands  of  every  Magistrate  and  Constable  appointed  by  your 
authority,  as  contemplated  by  the  resolution  referred  to.  The  law 
thus  simplified  and  condensed,  with  all  necessary  forms  under  each 
appropriate  head,  would  bring  it  at  once  within  the  grasp  and  compre- 
hension of  the  most  common  understanding,  and  with  such  a  manuel  in 
their  hands,  it  would  l)e  hardly  possible  for  them  to  err. 

Such  a  work,  your  Committee  deem  entirely  practicable  and  expe- 
dient, and  which,  when  completed,  would  render  the  duties  of  the 
offices  of  Magistrate  and  Constable,  plain  and  intelligible.  It  would, 
in  the  opinion  of  your  Committee,  in  a  very  short  time,  effect  a  most 
salutary  change  in  the  administration  of  the  duties  of  these  offices, 
and  ihey  feel  confident  would  also  soon  redeem  the  office  of  Magistrate 
from  the  degradation  to  which  it  is  now  reduced,  and  they  are  equally 
confident  would,  in  addition  to  the  above  enumerated  advantages, 
relieve  the  Treasury  from  the  burthen  of  a  very  heavy  annual  charge. 
Such  a  work,  in  the  opinion  of  your  Committee,  would  be  also  of  much 
value,  not  only  to  the* citizens  of  the  State,  generally,  but  likewise  to 
the  professional  lawyer. 

Resolved,  That  His  Excellency,  the  Governor,  be  authorized  and 
requested  to  employ  some  fit  and  competent  person  to  compile,  under 
his  direction,  all  the  laws  now  offeree,  in  this  State,  in  regard  to  the 
powers  and  duties  of  Magistrates  and  Constables,  with  a  digest  of  the 
decisions  of  the  Court  of  Appeals  in  relation  thereto.  And  that  he 
be  further  requested  to  communicate,  at  the  next  session  of  the  Legis- 
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!ature,  the  progress  of  this  work,  t&nd  the  compensation  he  may  deem 
just  and  equitable  should  be  paid  to  the  person  thus  employed. 
Resolved,  That  the  House  do  agree  to  the  Report. 
Ordered^  That  it  be  sent  to  the  Senate  for  concurrence. 
By  order, 

T.  W.  GLOVER,  C.  H.  R. 

In  thr  Senate,  December  18,  1840. 
Resolved^  That  the  Senate  do  concur  in  the  Report. 
Ordered^  That  it  be  returned  to  the  House  of  Reoj^eseotatives. 
By  order, 

WM.  E.  MARTIN,  C.  S. 


INTRODUCTION. 


Thbrb  seems  to  be  some  diversity  of  opinion  as  to  when  Justices 
of  Peace  were  first  appointed.  Polidore  Virgil  says  thftt  they  h^d  their 
beginning  in  the  reign  of  William  the  Conqueror :  Sir  Edward  Coke 
was  of  opinion  that  it  was  not  until  the  sixth  year  of  Edward  1st : 
Mr.  Prynne  affirms,  that  in  the  reign  of  Henry  3d,  after  the  agreement 
between  that  king  and  his  barons,  Guardians  ad  Pacem  Conservandam 
were  constituted :  and  Sir  Henry  Spelman  differs  from  all,  being  of 
opinion,  that  there  were  no  Justices  until  the  beginning  of  the  reign 
of  Edward  dd.  Tom.  322.  To  this  latter  opinion,  Lambard,  Dalton, 
Nelson,  Bacon  and  Burns,  incline.  Yet  before  the  time  of  Edward 
Sd,  ftnd  long  before  the  conquest,  at  common  law  there  were  certain 
Conservators  of  the  Peace,  which  were  of  two  sorts ;  first,  those  who, 
in  respect  of  their  offices,  had  power  to  keep  the  peace,  but  were  not 
called  by  the  name  of  Conservators  of  the  Peace,  but  by  the  name  of 
•Qch  offices;  second,  those  who  were  constituted  for  this  purpose  only, 
wd  were  called  Conservators  or  Wardens  of  the  Peace.  Of  the 
first  sort  were,  the  Lord  Chancellor,  etc.,  the  Justices  of  the  King's 
Beoch,  the  Master  of  the  Rolls,  Justices  of  Graol-Delivery,  the 
Sheriff,  Coroner,  also  every  high  and  petty  Constable,  and  to  these 
litter  offices  the  duty  of  keeping  the  peace  is  still  incident.  Lam.  book 
H  c.  3.  The  second  class,  or  Conservators  of  the  Peace,  simply  so 
called,  were  either  ordinary  or  extraordinary.  The«ordinary  were 
cither  by  tenure,  to  wit,  such  as  held  their  lands  by  this  service;  or 
by  prescription,  viz.,  such  as  claimed  such  power  by  immemorial 
usage  in  themselves  and  their  ancestors,  or  those  whose  estate  they 
bad;  or,  by  election,  viz.,  such  as  were  chosen  by  the  freeholders  of 
&  county  in  pursuance  of  the  king's  writ  for  this  purpose;  but  the 
power  of  those  Conservators  of  the  Peace  seems  to  have  been  no 
greater  than  that  of  the  Constables  of  this  day.  Lam.  book  1,  cap.  8. 
The  extraordinary,  as  he  was  endowed  with  high  power,  so  he  was 
tippointed  in  times  of  great  trouble  only;  and  he  had  charge  to  defend 
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the  coast  and  country  from  foreign  and  inward  enemies,  and  might 
command  the  sheriff  and  all  the  shire  to  assist  him;  as  appears  by  a 
patent  remaining  of  record  in  the  tower,  made  in  An,  49,  li.  3d,  in  the 
name  of  that  king,  by  Simon,  Earl  of  Leicester,  whose  prisoner  ho 
then  was.    Lam,  book  1,  c.  3. 

Such  were  the  Conservators  of  the  Peace,  until  the  time  of  Edward 
3d,  in  whose  reign  Justices  of  the  Peace  were  first  appointed,  and 
tlieir  power  greatly  enlarged.  Of  the  occasion  in  which  the  first 
change  was  made,  Lambard  gives  the  following  account,  viz.  :  "  After 
such  time  as  Queen  Isabel,  contending  with  her  husband,  King  Edward 
the  second,  was  returned  over  the  seas  into  England,  accompanied 
with  her  son  prince  Edward,  aflerwards  Edward  3d,  and  with  Sir 
Roger  Mortimer,  and  such  others  of  the  English  nobilitie,  as  had  for 
the  indignation  of  the  King  fled  over  the  seas  unto  her:  she  soon  after 
got  into  her  hands  the  person  of  the  old  king,  partly  by  the  assistance 
of  the  Henalders  that  she  brought  with  her,  and  partly  by  the  aid  of 
such  other  of  her  friends  as  she  found  ready  here,  and  she  immediately 
compelled  him  by  force  to  surrender  his  crown  to  the  young  prince. 
And  then  forasmuch  as  it  was,  not  without  cause,  feared  that  some 
attempt  would  be  made  to  rescue  the  imprisoned  king;  order  was 
taken  that  he  should  be  conveyed  securely  and  by  night  watches  fi  om 
house  to  house  and  from  castle  to  castle,  to  the  end  that  his  favourers 
should  be  ignorant  what  was  become  of  him.  Yea  and  then  withal 
it  was  ordained  by  Parliament  in  the  life-time  of  the  deposed  king  and 
in  the  very  first  entry  of  his  son's  reign,  {IE,  13,  c.  15,)  that  in  every 
shire  of  the  realm,  good  men  and  lawful,  which  were  no  maintainers 
of  evil  nor  barretors  in  the  country,  should  be  assigned  to  keep  the 
peace;  which  was  as  much  as  to  say,  that  in  every  shire,  the  king 
himself  should  place  special  eyes  and  watches  over  the  common 
people,  that  should  be  both  willing  and  wise  to  foresee,  and  be 
enabled  with  meet  authority  to  repress  all  intentions  of  uproar  and 
force,  even  in  the  first  seed  thereof;  so  that  for  this  cause,  the  election 
of  the  simple  Conservators  of  the  Peace  was  first  taken  from  the 
people  and  transferred  to  the  assignment  of  the  king."  Lam.  book  1, 
C.4. 

Whether  a  forced  construction  was  put  upon  the  above  recited 
statute,  or  whether  the  commissions,  issued  by  the  king,  according  to 
its  authority, extended  the  authority  of  the  Wardens  of  the  Peace,  doth 
not  appear,  but  Lambard  records  that  soon  aAer,  viz:  In  the  third  year 
of  Edward  3.,  an  indictment  for  murder  was  found  before  one 
Warden  of  the  Peace.     And  the  Statute  4,  Edward  3.,  c.  2,  recog- 
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nize9  the  authority  of  the  said  Wardens  to  indict,  and  takes  order 
that  persons  indicted  before  them  should  not  be  bailed  bj  the  Sheriff 
or  other  Ministers,  unless  bailable  by  law.  Ibid.  Nor  was  their 
authority  in  this  respect,  long  left  in  doubt,  but  rather  greatly  exten- 
ded, by  the  Statutes,  18  Edw.  3,  c.  2,  and  S^Edw  3,  c.  1.  By  the 
former  of  which,  it  is  enac^ed,  that  two  or  three  of  the  best  reputation 
io  the  counties  should  be  assigned  keepers  of  the  peace  by  the  king's 
commission,  and  at  what  time  need  shall  be,  the  same  with  other  wise 
and  learned  in  the  law,  shall  be  assigned  by  the  king's  commission  to 
hear  and  determine  felonies  and  trespasses  done  in  the  said  counties, 
and  to  inflict  punishment  reasonably,  according  to  the  law  and  reason 
and  the  manner  of  the  deed. 

By  the  latter  Statute,  it  is  enacted,  that  in  every  county  in  England, 

shall  be  assigned  for  the  keeping  of  the  peace,  one  lord,  and  with  him 

three  or  four  of  the  most  worthy  in  the  county,  with  some  learned  in 

the  law,  and  they  shall  have  power  to  restrain  offenders^  rioters^  and 

all  other  barretors,  and  io  pursue^  arrest,  take  and  chastise  them, 

according  to  their  trespass  or  offence,  and  io  cause  them  to  he  impru 

toned  and  duly  punished  according  to  the  law  and  customs  of  the 

realm,  and  according  to  that  which  to  them  shall  seem  best  to  do  by 

their  discretion  and  good  advisement,  and  also  to  inform  them  and  to 

injuire  of  all  those  that  have  been  pillars  and  robbers  beyond  the  sea; 

aiKl  be  now  come  again  and  go  wandering,  and  will  not  labor  as  they 

were  wont  in  times  past,  and  to  take  and  arrest  all  those  that  they  may 

find  by  indictment  or  by  suspicion,  and  put  them  in  prison,  and  to  take 

of  all  them  that  be  not  of  good  fame  where  they  shall  be  found,  suffi- 

cient  surety  and  mainprize  of  their  good  behavior  towards  the  king 

uid  his  people,  and  the  other  duly  to  punish,  to  the  intent  that  the 

people  be  not  by  such  rioters  or  rebels  troubled  or  endamaged,  nor  the 

peace  blemished,  nor  merchants  nor  others  passing  by  the  highway  of 

the  realms,  disturbed  or  put  in  the  peril,  which  may  happen  of  such 

offenders,  and  also  to  hear  at  the  king^s  suit  all  manner  of  felonies 

0x2  trespasses  done  in  the  same  county^  according  to  the  laws  and 

custom  aforesaid. 

The  king's  commissions,  issued  by  authority  of  the  above  recited 
Statutes,  created  two  orders  of  Justices.  The  first  having  authority 
to  keep  the  peace,  and  to  enforce  and  punish  offences  against  the 
Statutes,  made  for  the  quiet  and  good  government  of  the  realm  ;  also, 
to  act  with  the  others  in  trying  and  punishing  the  higher  offences  men. 
tioned  in  the  Statutes,  and  were  called  simply  Justices  of  the  Peace. 
2  Ham.  P.  C,  50. 
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The  second  was  of  those  described  in  the  said  Statutes,  '*  as  persons 
learned  in  the  law,"  and  had  the  same  authority  and  duties  as  the  first, 
with  the  additional  (Proviso,  that  the  presence  of  one  of  this  number 
was  always  necessary  to  the  trial  and  punishment  of  all  offences  other 
than  mere  breaches  of  the  peace.  They  were  called  Justices  of  the 
Quorum,  from  that  word  being  first  m  the  clause,  of  the  commission, 
which  assigned  to  them  special  duties.     Ibid^  and  Lam.  48. 

By  the  same  commission,  the  Justices  Court  of  Sessions  was  first 
instituted,  for  it  commanded  the  said  justices  to  make  inquiries  touching 
the  said  premises,  and  to  hear  and  determine  the  same  at  certain  days 
and  places  a8  might  bt  appointed  by  them,  or  any  two  or  more  of 
them,  to  which  days  and  places  the  Sheriff  was  commanded  to  return 
before  them  so  many  lawful  men  of  his  bailewick,  by  whom  the  truth 
of  the  premises  might  be  made  known  and  inquired.  2  Haw.  61. 
AAerwards,  by  Statute  2  Hen.  5,  c.  4,  they  were  required  to  hold 
their  sessions  four  times  in  ihe  year,  at  certain  periods  fixed  by  said 
Statutes,  and  hence  their  sittings  were  called  quarter  sessions.  Lam. 
hook  4;  c.  19. 

The  form  of  the  commission  was  frequently  changed  in  the  reign  of 
Edward  3,  and  of  almost  every  succeeding  Prince,  till  the  SOth  Eliz., 
when  by  the  number  of  Statutes,  particularly  given  in  charge  therein 
to  the  justices,  many  of  which  had  been  repealed,  and  much  error  and 
corruption  having  crept  into  it,  partly  by  the  error  of  clerks,  and  partly 
by  the  untoward  huddling  of  things  together,  it  was  become  so  blem- 
ished and  defective,  that  it  required  much  to  be  adjusted. 

These  imperfections  being  known  to  Sir  Christopher  Wrey,  then 
Lord  Chief  Justice  of  the  King's  Bench,  he  had  a  conference  with 
the  other  judges  and  barons,  and  the  commission  was  carefully  refined 
in  Michaelmas  term,  1590,  and  being  there  presented  to  the  Lord 
Chancellor,  it  obtained  his  approbation,  and  he  commanded  it  to  be 
used,  and  is  as  follows :     Lam.  c.  9. 

To  A.  B.  C.  D,  ^c,  greeting, 

•*  Know  ye  that  we  have  assigned  you,  jointly  and  severally,  and 
every  one  of  you  our  justices,  to  keep  our  peace  in  our  county  of  S. 
And  to  keep  and  cause  to  be  kept  all  ordinances  and  statutes  for  the 
good  of  the  peace,  and  for  preservation  of  the  same,  and  for  the  quiet 
rule  and  government  of  our  people  made,  in  all  and  singular  their  arti- 
cles in  our  said  county  (as  well  within  liberties  as  without)  according 
to  the  force,  form,  and  effect  of  the  same  ;  and  to  chastise  and  punish 
all  persons  that  offend  against  the  form  of  those  ordinances  or  statutes, 
,  or  any  one  of  them,  in  the  aforesaid  county,  as  it  ought  to  be  done 
according  to  the  form  of  those  ordinances  and  statutes ;  and  to  cause 
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to  come  before  you,  or  any  of  you,  all  those  who  to  any  ^ne  or  more 
of  our  people  concerning  their  bodies  or  the  firing  of  their  houses, 
have  used  threats,  to  find  sufficient  security  for  the  peace,  or  their 
good  behaviour,  towards  us  and  our  people ;  and  if  they  shall  refuse 
to  find  such  security,  then  them  in  our  prisons,  until  they  shall  find 
such  security,  to  cause  to  be  safely  kept. 

'*  We  have  also  assigned  you,  and  every  two  or  more  of  you  (of 
whom  any  one  of  you  the  aforesaid  A.  B,  C.  />.,  &c.,  we  will  shall 
be  one)  our  justices  to  inquire  the  truth  more  fully,  by  the  oath  of  good 
and  lawful  men  of  the  aforesaid  county,  by  wbom  the  truth  of  the 
matter  shall  be  the  better  known,  of  all  and  all  manner  of  felonies, 
poisonings,  enchantments,  sorceries,  arts,  magic,  trespasses,  forestall, 
iags,  regratings,  ingrossings,  and  extortions  whatsoever ;  and  of  all 
tiid  singular  other  crimes  and  offences,  of  which  the  justices  of  our 
peace  may  or  ought  lawfully  to  inquire,  by  whomsoever  and  after  what 
manner  soever,  in  the  said  county  done  or  perpetrated,  or  which  shall 
happen  to  be  there  done  or  attempted  ;  and  also  of  al!  those  who  in  the 
aforesaid  county  in  companies  against  our  peace,  in  disturbance  of  our 
people,  with  armed  force  have  gone  or  rode,  or  he reaf\er  shall  presume 
to  go  or  ride;  and  also  of  all  those  who  have  there  lain  in  wait,  or 
hereafter  shall  presume  to  lie  in  wait,  to  maim  or  cut  dr  kill  our  people  ; 
aod  also  of  all  victuallers,  and  all  and  singular  other  persons,  who  in 
the  abuse  of  weights  or  measures,  or  in  selling  victuals,  against  the 
form  of  the  ordinances  and  statutes,  or  any  one  of  them  therefore 
made,  for  the  common  benefit  of  England^  and  our  people  thereof, 
ha?e  o£fended  or  attempted,  or  hereafter  shall  presume  in  the  said 
county  to  offend  or  attempt ;  and  also  of  all  sheriffs,  bailifi^,  stewards, 
constables,  keepers  of  gaols,  or  other  officers ;  who  in  the  execution 
of  their  offices  about  the  premises,  or  any  of  them,  have  unduly  behaved 
themselves,  or  hereafter  shall  presume  to  behave  themselves  unduly, 
or  have  been,  or  shall  happen  hereafter  to  be  careless,  remiss,  or  neg- 
ligent in  our  aforesaid  county;  and  ot  all  and  singular  articles  and 
circumstances,  and  all  other  things  whatsoever,   that  concern  the 
premises,  or  any  of  them,  by  whomsoever,  and  after  what  manner* 
>oe?er,  in  our  aforesaid  county  done  or  perpetrated,  or  which  hereafter 
shall  there  happen  to  be  done  or  attempted  in  what  manner  soever ; 
And  to  inspect  all  indictments  whatsoever  so  before  you  or  any  of  you 
taken  or  to  be  taken,  or  before  others  late  our  justices  of  the  peace  in 
the  aforesaid  county  made  or  taken,  and  not  yet  determined  ;  and  to 
make  and  continue  processes  thereupon,  against  all  and  singular  the 
persons  so  indicted,  or  who  before  you  hereafter  shall  happen  to  be 
indicted;  until  they  can  be  taken,  surrender  themselves,  or  be  out- 
lawed :  and  to  hear  and  determine  all  and  singular  the   felonies, 
poisonings,  inchantments,  sorceries,  arts^  magic,  trespasses,  forestall^ 
ingg,  regratings,  ingrossings.  extortions,  unlawful  assemblies,  indict- 
ments  aforesaid,  and  all  and  singular  other  the  premises,  according 
<o  the  laws  and  statutes  of  England,  as  in  the  like  case  it  has  been 
accustomed,  or  ought  to  be  done  ;  and  the  same  offenders,  and  every 
of  them  for  their  offences,  by  fines,  ransoms,  amerciaments,  forfei- 
tores,  and  other  means  as  according  to  the  law  and  custom  of  England^ 
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or  form  of  the  ordinances  and  statutes  aforesaid,  it  has  been  accus- 
tomed, or  ought  to  be  done,  to  chasiise  and  punish. 

**  Provided  always,  that  if  a  cass  of  difficulty,  upon  the  determi- 
nation of  any  the  premises,  before  you,  or  any  two  or  more  of  you, 
shall  happen  to  arise  ;  then  let  judgment  in  no  wise  be  given  thereon, 
before  you,  or  any  two  or  more  of  you,  unless  in  the  presence  of  one 
of  our  justices  of  the  one  or  other  bench,  or  of  one  of  our  justices 
appointed  to  hold  the  assizes  in  the  aforesaid  county. 

**  And  therefore  we  command  you,  and  every  of  you,  that  to  keeping 
the  peace,  ordinances,  statutes,  and  all  and  singular  other  the  premises, 
you  diligently  apply  yourselves  ;  and  that  at  certain  days  and  places, 
which  you  or  any  such  two  or  more  of  you  as  is  aforesaid  shall  appoint 
for  these  purposes,  into  the  premises  ye  make  inquiries  ;  and  all  and 
singular  the  premises  hear  and  determine,  and  perform  and  fulfil  them 
in  the  aforesaid  form,  doing  therein  what  to  justice  appertains,  accord- 
ing to  the  law  and  custom  o( England;  saving  to  us  the  amerciaments 
and  other  things  to  us  therefrom  belonging. 

"And  we  command,  by  the  tenor  of  these  presents,  our  sheriff  of 
W.,  that  at  certain  days  and  places,  which  you  or  any  such  two  or 
more  of  you  as  is  aforesaid,  shall  make  known  to  him,  he  cause  to 
come  before  you,  or  such  two  or  more  of  you  as  aforesaid,  so  many 
and  such  good  and  lawful  men  of  his  bailiwick  (as  well  within  liberties 
as  without)  by  whom  the  truth  of  the  matter  in  the  premises  shall  be 
better  known  and  inquired  into. 

"  Lastly,  we  have  assigned  you  the  aforesaid  A,  B.,  keeper  of  the 
rolls  of  our  peace  in  our  said  county.  And  therefore  you  shall  cause 
to  be  brought  before  you  and  your  said  fellows,  at  the  days  and  places 
aforesaid,  the  writs,  precepts,, processes,  and  indictments  aforesaid, 
that  they  may  be  inspected,  and  by  a  due  course  determined  as  is 
aforesaid. 

"  In  witness  whereof  we  have  caused  these  our  letters  to  be  made 
patent.     Witness  ourself  at  Westminster^  &c." 

^  In  addition  to  the  powers  of  justices  set  forth  in  this  commission, 
other  authority  was  conferred  by  numerous  statutes.  Thus,  by  4  H. 
7,  c.  12,  they  were  required  to  enforce  the  laws  against  counterfeits, 
murders,  robberies,  unlawful  retainers,  idleness,  unlawful  plays, 
extortions,  misdemeaning  of  Sheriffs,  eicheators,  and  many  other  enor- 
mities;  and  by  the  Statutes  5  Eliz.,  c.  1 ;  23  Eliz.,  c.  1 ;  1  and  2 
P.  4^  -M".,  c.  13,  they  were  required  to  take  indictments  of  certain 
ofTences  declared  treason  by  the  first  two  mentioned  Statutes,  and  to 
certify  the  same  into  the  King's  Bench  or  gaol  delivery,  and  by  the 
last  two  Statutes,  a  single  justice  was  authorized  to  arrest  and  commit 
or  bail  persons  charged  with  manslaughter  and  felony.  3  Bac»,  291; 
2  P.  I..,  482. 

Thus  we  find  that  both  by  force  of  the  above  recited  commission, 
and  the  said  Statute  of  4  £f.  7,  c.  12,  the  justices  in  their  sessions 
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were  empowered  to  try  murders  and  manslaughter  as  well  as  other 
felonies  ;  yet  Bacon  affirms,  3  Bac,  p.  292,  that  they  seldom  exer- 
cised jurisdiction  herein  or  in  any  offences  from  which  clergy  was 
taken  away,  and  he  gives  two  reasons  for  the  same. 

1st.  By  reason  of  the  monition  in  their  commission,  that  in  cases 
of  difficulty  they  should  not  give  judgment,  but  in  the  presence  of  one 
of  the  justices  of  one  or  other  bench.     Ann. 

2nd.  By  reason  of  the  Statute  1  and  2,  P.  and  M,,c.  13,  which 
directs  the  justices  of  the  peace  in  cases  ot  manslaug^iter  and  other 
felonies,  to  bind  over  the  prosecutor  and  party  to  the  next  general 
gaol  delivery.  Lambard  also  in  his  4th  book,  though  he  gives  direc 
tions  for  forming  and  charging  the  Grand  Jury,  and  also  for  the  other 
proceedings  in  the  trial  of  felons ;  yet  adds,  that  in  the  trial  of  felons 
the  justices  of  the  sessions  are  not  now-a-days  much  occupied  ;  the 
rather,  because  they  defer  it  till  the  coming  of  the  justices  of  assize,  by 
reason  of  the  Statute  1  and  2  P.  and  JIT.  c.  13. 

Such  were  the  general  powers  of  justices  of  the  peace  and  quorum 
up  to  the  time  of  our  provincial  legislation,  besides  which  the  execu- 
tion of  numerous  statutes  was  committed  to  their  charge,  sometimes 
to  one  justice,  sometimes  to  two,  sometimes  to  their  sessions,  some- 
times out  of  their  sessions ;  but  as  maiiy  of  said  statutes  are  not  now 
of  force,  and  others  will  necessarily  receive  special  notice  under  their 
appropriate  heads,  further  notice  here  would  become  both  tedious  and 
unprofitable,  and  we  therefore  proceed  at  once  to  notice  a  few  impor- 
tant particulars,  in  which  these  general  powers  have  been  enlarged  or 
diminished  by  the  legislation  of  South-Carolina. 

First.  By  an  Act  passed  in  dd  James  2.,  A.  D.  1686,  2  P.  L.  27, 
and  re-enacted  from  time  to  time  until  made  perpetual  by  Act  of  Dec. 
12, 1712,  2  P.  L.  598,  the  trial  of  actions  for  debt  or  other  demand 
to  the  extent  of  forty  shillings,  which  before  belonged  to  the  sheriffii' 
court  or  court  of  pleas,  was  committed  to  justices  of  the  peace.  And 
by  Act  of  1799  and  1805,  their  jurisdiction  in  such  causes  was  extended, 
^  to  the  amount  of  twenty,  and  afterwards  to  thirty  dollars;  but 
the  Constitutional  Court,  in  the  case  of  White  ads  Kendrick,  1  Bre. 
^.,  476,  having  decided  the  latter  act  to  be  unconstitutional,  the 
amount  to  which  their  jurisdiction  should  extend  was  settled,  6  P.  L. 
239,  at  twenty  dollars. 

Secondly.  The  Act  of  1731,  3  P.  L.  282,  transfers  all  the  powers 
of  justices  of  the  peace  in  their  sessions  to  a  court  of  general  sessions 
of  the  peace,  to  be  held  by  the  chief  justice  and  two  assistant  judges; 
tod  since  the  power  of  said  justices  of  the  peace,  to  try  and  punish 
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criminals,  was  chiefly  to  be  exercised  io  their  quarter  sessions,  it 
follows,  that  from  the  time  of  this  Act  their  authority  to  try  and  punish 
was  confined  to  a  few  special  offences  committed  to  them  by  Statute; 
and  in  1734,  7  P.  L.  187,  they  were  excused  wholly  from  attending 
the  sessions,  except  they  had  recognizances  to  return. 

Third.  By  Act  of  1740,  and  its  various  amendments,  the  trial  and 
punishment  of  slaves  and  free  persons  of  colour  for  all  manner  of 
offences  whatsoever,  was  committed  to  justices  of  the  peace,  in  some 
instances  to  ope,  and  in  others  to  two  justices;  but  now  by  Act  1889, 
one  may  try  a  slave  or  free  person  of  color  for  any  offence  whatsoever; 
and  by  the  same  Act  of  1889,  all  distinction  between  justices  of  the 
peace  and  quorum  is  abolished,  and  all  are  called  by  the  title  of 
'         Magistrate. 

Besides  these  changes  in  the  general  powers,  might  be  noticed 
many  special  duties  from  time  to  time  added  to  their  office,  such  as 
the  execution  of  the  Habeas  Corpus,  the  trial  of  vagrants,  proceedings 
in  forcible  entry,  &c.;  but  these  matters  may  be  specially  seen  under 
their  appropriate  heads. 
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ABDUCTION. 

The  taking  away  or  causing  to  be  taken  away  a  maiden  under  the  ^^]^| 
age  of  sixteen  years,  from  the  custody  and  against  the  will  of  her  fiither, 
mother,  or  other  persons  having  charge  of  her.     4th  and  5th  P.  dc 
M.|  c.  8* 

The  person  charged  with  the  offence  must  be  above  the  age  of  wbo^ 
ibarteen  years. 

The  punishment  is  fine  and  imprisonment ;  and  if,  in  addition  to 
taking  away,  the  maiden  be  deflowered  or  married,  the  imprisonment 
11  extended  to  five  years. 


ABOLITION. 

Any  white  person  who  shall  directly  or  indirectly  circulate,  or  bring  ^i^u, 
within  the  State  any  written  or  printed  paper,  with  intent  to  disturb  JSJSJtiiit 
the  peace  or  security  of  the  State  in  relation  to  the  slaves  thereof,  p*<**^ 
opon  conviction,  shall  be  fined  not  exceeding  one  thousand  dollars, 
and  imprisoned  not  exceeding  one  year.    Act  A.,  1820,  L.  S.,  7,460. 
A  free  person  of  colour,  for  the  first  ofience,  shall  sufier  the  like  fine  a  i 
and  imprisonment ;  for  the  second,  shall  be  whipped  not  exceeding  ^^' 
fifty  lashes,  and  be  banished  from  the  State  ;  and  for  returning  from 
banishment,  unless  by  unavoidable  accident,  shall  sufier  death  without 
clergy.    Act  A.,  1844,  L.  S.,  292. 


AC  CESSARIES. 

An  accessary  is  he  who  is  not  the  chief  actor  in  the  ofience,  nor 
present  at  its  performance,  but  is  in  some  way  concerned  therein 
either  befi>re  or  after  the  fitct  committed.    B.  C,  4th  p.,  85. 
8 
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1st.  Of  what  offences. 
All  persons  concerned  in  treason  are  principals ;  so  also  in  assault 
and  battery,  and  all  other  ofiences  less  than  felony. 
2d.  Before  the  fact. 
An  accessary  before  the  fact,  is  he,  who  being  absent  at  the  time 
of  the  crime  committed,  doth  yet  procure,  counsel,  or  command 
another  to  commit  it.    . 
None  in  Offences,  which,  in  the  construction  of  law,  are  sudden  and  unpre- 

ofltoeM.      meditated,  cannot  have  any  accessaries  before,  but  may  afler. 
wife  may  be     A  wife  may  bean   accessary  before  the  fact,  by  procuring  her 


rmay  husband  to  commit  a  felony;  2  Haw.,  320.  A  master  or  other  white 
person  may  be  accessary  to  a  slave,  and  the  confessions  of  the  slave 
admitting  his  guilt  as  principal,  are  evidence  against  a  white  person 
on  trial  as  accessary.  So  also  the  records  of  conviction  of  the  slave. 
2  Bail.,  29. 

Zd.  After  the  fact. 

An  accessary  aAer  the  fact,  is  one  who,  knowing  a  felony  to  have 

been  committed,  yet  shelters,  conceals,  or  assists  in  the  escape  of  the 

JSS^ete.     felon.     The  felony  must  be  complete  at  the  time  of  the  assistance 

wife  cuBot  gi^en,  else  it  makes  not  the  assistant  an  accessary.     The  wife  cannot 

punt^can.   become  an  accessary  by  concealing  her  husband,  for  she  is  presumed 

to  act  under  his  coercion;  but  the  husband   becomes  accessary  by 

concealing  the  wife,  the  parent  by  concealing  the  child,  dec.     B.C., 

4,  39. 

Necessary  proceedings. 
The  affidavit  should  set  forth  particularly  the  full  name  of  the 
principals,  if  known,  the  offence  committed,  with  time,  place,  and 
circumstance ;  the  name  of  the  accessary,  and  what  part  he  acted 
in  the  matter,  and  should  be  attached  to  the  warrant.  An  accessary 
may  be  admitted  to  bail  in  no  case  where  the  punishment  of  the 
offence  is  death  without  benefit  of  clergy,  but  may  be  bailed  in  all 
other  cases.  Act  1839,  1.  He  may  be  arrested  and  committed,  or 
bailed  (but  not  tried)  before  the  principal. 


ACCOMPLICE.  . 

Ist.  Definition. 

An  accomplice  is  one  of  two  or  more,  equally  concerned  in  a 
felony,  and  the  term  is  generally  applied  to  those  who  are  admitted  to 
give  evidence  against  their  fellow  criminals.    Tom.  Die. 
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2d.  When  a  Maoutrats  mat  admit. 

IsL  In  case  of  white  persons. 
A  magistrate  has  no  power  to  pardon  an  offender,  or  to  admit  him 
u  a  witness  at  all  events  against  others.  But  where  the  evidence 
appears  insufficient  to  convict  two  or  more  without  the  testimony  of 
one  of  them,  the  magistrate  may  encourage  the  hope  that  he  who  will 
ftirly  disclose  the  whole  truth  shall  himself  escape  punishment;  and 
the  hope  held  out  by  the  magistrate  is  always  confirmed  by  the  Court, 
unless  there  be  some  important  reason  to  the  contrary. 

2d.  In  case  ofsUsnes. 

On  the  examination  of  two  or  more  slaves  for  any  offence,  if  the 
testimony  be  insufficient  to  warrant  a  conviction,  a  magistrate  may 
tdmit  any  one  who  will  make  a  full  disclosure,  to  be  a  witness  against 
the  others,  with  promise  of  pardon  to  himself  if  he  testifies  fiiirly. 
The  testimony  of  an  accomplice  should  in  all  cases  be  received  with  Mmtbe 
caution,  but  more  particularly  in  cases  of  slaves,  as  they  testify  not  wittaanUoo. 
under  oath;  and  it  is  better  not  to  convict  on  the  testimony  of  an 
tecomplice,  unless  under  the  following  restrictions : 

lit.  The  circumstances,  or  positive  proof  other  than  that  of  the 
tecomplice,  should  point  to  at  least  two  persons  as  concerned  in  the 
oflfence.    SUrkie  2,  14. 

2d.  He  should  be  confirmed  by  the  circumstances  of  the  case. — ^Ib. 

3d.  His  statement  be  consistent  with  itself,  and  with  the  statement 
osdeatthe  time  of  disclosure. — Ibid. 

Zd.  After  proceedings. 
If  an  accomplice  confess  and  charge  others,  his  statement  should 
be  carefully  taken  down  in  writing,  and  certified  under  the  hand  of 
the  magistrate  within  two  days;  S.  L.,  vol.2,  483;  2  and  3  P.  ^  M., 
c.  10.  The  confession  should  be  taken  down  particularly  and  duly 
certified;  because  in  case  of  the  death  of  the  accomplice,  this  confes- 
tion  may  be  evidence  on  trial  of  the  others.  He  may  be  tried  and 
convicted  on  this  statement  in  case  he  fails  to  make  a  full  and  fair 
diicloeure  on  trial  of  those  concerned  with  him.  Afler  confession 
the  accomplice  should  be  committed  as  for  trial,  or  bailed,  if  the 
ofience  be  bailable ;  and  the  recognizance  should  be  conditioned  fi)r 
hii  appearance  to  staifd  his  trial  with  the  others. 
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AFFIDAVIT. 

1^.  Definition* 
An  affidavit  is  an  oath  in  writing,  sworn  to  before  some  person 
having  authority  to  administer  such  oath. 

2d*  Form  and  Requisites. 

For  the  form  and  requisites  of  an  affidavit  for  anj  particular  case, 
refer  to  the  case. 

It  should  be  entitled  of  the  district  and  State  in  which  it  is  taken, 
and  contain  in  full  the  names  and  residences  of  the  party  taking  the 
oath,  and  others  immediately  concerned.  It  should  be  signed  by  the 
party  taking  the  oath,  and  certified  by  the  officer  before  whom  it  is 
taken,  with  the  style  of  his  office.  If  the  party  taking  the  oath  know 
of  the  subject  matter  of  his  own  knowledge,  it  should  be  stated  posi- 
tively; butif  informationrbe  derived  from  others,  the  statement  should 
be, ''  that  he  is  informed  and  believes. "  But  if  the  matter  charged 
be  only  a  conclusion  from  circumstances,  the  affidavit  should  be,  <Uhat 
he  has  just  cause  to  believe^  and  doth  believe."  If  the  officer  taking 
the  affidavit  be  the  person  who  is  to  act  on  it  judicially,  the  circum- 
stances inducing  belief  need  not  be  set  forth  at  length  in  the  affidavit. 
But  if  it  be  intended  for  the  judicial  action  of  another,  then  the  cir- 
cumstances should  be  particularly  set  forth. 


AFFIRMATION. 

Act  1781,  S.  L.,  v.  8,  p.  281. 

Any  person  who  shall  appear  in  any  of  the  Courts  of  justice,  or  any 
judge  or  magistrate  in  this  province,  either  as  juror,  witness,  party 
or  otherwise,  in  any  cause,  civil  or  criminal,  and  shall  make  a  solemn 
and  conscientious  declaration  and  affirmation  according  to  the  form  of 
his  profession,  in  any  matter,  cause  or  thing  wherein  an  oath  is 
required  by  law,  such  solemn  and  conscientious  declaration  and 
affirmation  shall  be  deemed,  held,  judged,  and  taken  as  valid  and 
effectual  to  all  intents,  constructions,  and  purposes  whatsoever,  as  if 
such  person  had  taken  an  oath  on  the  holy  Evangelists  of  Almighty 
God,  and  that  all  and  every  such  person  and  persons  as  shall  be  con. 
victed  of  falsely  and  corruptly  affirming  and  declaring  any  matter  and 
thing,  which,  if  the  same  had  been  an  oath  taken  on  the  holy  Evan- 
gelists, would  by  law  amount  to  wilful  and  corrupt  perjuiy,  shall  incur 
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die  HLme  penalties,  disabilities  and  forfeitures,  as  persons  conricted 
ofwilRil  perjury  do  incur  by  the  laws  of  Great  Britain. 


AFFRAY. 
An  afiray  is  the  fighting  of  two  or  more  persons  in  some  public 
place,  to  the  terror  of  the  people.     B.  C,  4,  145. 

Bare  words  do  not  amount  to  an  affray ;  nor  an  assault  which  Woidf  noc 
happens  in  a  private  place,  out  of  the  hearing  or  seeing  of  any,  the 
paities  excepted ;  nor  the  assembling  one*s  neighbors  and  friends  in 
one's  house,  against  those  who  threaten  to  do  such  person  some 
violence  therein,  nor  to  any  person  arming  himself  to  suppress  dan- 
geroos  rioters,  rebels  or  enemies,  and  who  endeavors  to  suppress  or 
lesiit  such  disturbers  of  the  peace  and  quiet  of  the  State.  1  Haw. 
134,135,  136. 

if  any  one  sees  others  fighting,  he  may  lawfully  part  them,  and  stay  private 
them  till  the  heat  be  over,  and  then  deliver  them  to  a  constable  to  be  ^*"^  ^'^' 
cvried  before  a  justice,  to  find  sureties  for  the  peace ;  and  if  he 
receive  any  harm  by  the  afirayers,  he  shall  have  his  remedy  by  law 
igalnst  them ;  but  if  the  afiiirayers  receive  hurt  by  his  endeavors  to 
part  them,  they  have  no  remedy.     1  Haw*.  136.     3  Inst.  158. 

A  constable  is  bound  at  his  peril  to  use  his  best  endeavors  to  part  ooMtaWe 
an  affray  which  happens  in  his  presence,  and  also  to  demand  the  ^^^'^'^ 
aaJBtance  of  others,  which  if  they  refuse  to  give  him,  they  are  pun* 
iihable  with  fine  and  imprisonment.     1  Haw.  137. 

If  a  constable  see  persons  actually  engaged  in  an  affray,  or  upon 
the  point  of  entering  upon  an  affray,  he  may  carry  the  ofiender  before  ^^ 
a  justice,  to  find  sureties  for  the  peace  ;  or  he  may  imprison  him  of^^^ 
hii  own  authority,  for  a  reasonable  time,  till  the  heat  shall  be  over, 
and  he  may  also  detain  him  afterwards  till  he  find  such  surety.     1 
Haw.  137. 

A  constable  has  no  right  to  lay  his  hands  on  those  who  barely  con-  j^otoniMiiB 
tend  with  hot  words,  without  any  threats  of  personal  hurt :  but  he  '^  ^ 
nay  command  them,  under  pain  of  imprisonment,  to  avoid  fighting ; 
neither  hath  a  constable  power  to  arrest  a  man  for  an  affray  done  out 
of  his  own  view,  without  a  warrant  from  a  justice,  unless  a  felony 
were  done,  or  likely  to  be  done.     1  Haw.  137. 

If  an  assault  be  made  upon  a  constable,  he  may  not  only  defend 
himself^  but  imprison  the  offender,  in  the  same  manner  as  if  he  were 
not  a  pajrty  concemed.     1  Haw.  137. 
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If  an  afiray  be  in  a  house,  the  constable  maj  break  open  the  doors 
to  preserve  the  peace  ;  and  if  affrayers  fly  to  a  house,  he  may  follow, 
and  break  open  the  doors  to  take  them.  1  Haw.  137. 
jQiUee  maj.  A  justice  of  the  peace  may  and  must  do  all  such  things  to  the  afore- 
said  purpose  which  a  private  man  or  constable  are  either  enabled  or 
required  by  the  law  to  do :  but  he  cannot,  without  a  warrant,  autho- 
rize  the  arrest  of  a  person  for  an  aflray  out  of  his  own  view,  although 
he  may  issue  his  warrant  to  bring  the  offender  before  him,  to  compel 
him  to  give  sureties  for  the  peace.     1  Haw.  137. 

All  affrays  in  general  are  punishable  by  fine  and  imprisonment. 
1  Haw.  138. 

Warrant  to  apprehend  Affrayers. 

South-Carolina,  } 

District.     I  *'• 

By  A.  P.,  magistrate,  appointed  to  keep  the  peace  in  and  for  the 
said  District. 

To  A.  R.,  one  of  the  constables  of  the  District  aforesaid. 
Whereas  A.  I.  hath  this  day  made  oath  before  me,  that  on  the 
day  of  ,  in  the  year  ,  A.  O. 

of  and  B.  0.  of  ,  at  ,  in  the 

said  District,  in  a  tumultuous  manner  made  an  affray,  wherein  the 
person  of  the  said  A.  I.  was  beaten  and  abused  by  them  the  said 
A.  O.  and  B.  0.  without  any  lawful  or  sufficient  provocation  given  to 
them,  or  to  either  of  them,  by  him  the  said  A.  I.:  these  are  therefore 
to  command  you,  forthwith  to  apprehend  the  said  A.  O.  and  B.  O.  and 
bring  them  before  me,  or  some  other  of  the  justices  assigned  to  keep 
the  peace  within  the  said  district,  to  answer  the  premises,  and  to  find 
sureties  for  their  personal  appearance  at  the  next  general  sessions  of 
the  peace,  dec,  to  be  held  for  the  district  aforesaid,  then  and  there  to 
answer  to  an  indictment  to  be  preferred  against  them  by  the  said 
A.  I.  for  the  said  offenc.e  ;  as  also  for  their  keeping  the  peace  in  the 
mean  time,  towards  all  the  good  people  of  this  State,  and  especially 
towards  him  the  said  A.  I.  Hereof  fail  not,  as  you  will  answer  the 
contrary  at  your  peril. 

Given  under  my  hand  and  seal,  at  ,  in  the  district 

aforesaid,  the  day  of  ,  in  the  year 

of  our  Lord 

A.  P.  [l.   8.^ 
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ALIENS. 
l8i.  Who  is  ah  Alien,  and  op  their  Privileoes  and  Disa- 

BILITIBS. 

2d.  Of  Denizens. 

3d.  Of  Naturalization  and  of  the  Rights  and  Disabilities 

OF  A  Naturalized  Citizen. 
4th.  Precedents. 

1st,  WJto  is  an  Alier^  and  of  their  Privileges  and  DisahUities. 

An  Alien  is  any  person  born  out  of  the  jurisdiction  of  the  United  Qo«  ^""^ 
States,  who  was  not  an  inhabitant  thereof  at  the  time  of  the  Decla-  statfli. 
ration  of  Independence,  or  has  not  been  admitted  as  a  citizen  accord- 
ing to  the  Act  of  Congress.     Yet  this  must  be  understood  with  some 
limitation,  for  though  a  person  be  born  without  the  limits  of  the  United 
States,  yet  if  his  father  be  a  citizen  thereof,  and  have  resided  within  NotirfiitiMr 
its  limits,  the  right  of  citizenship  will  descend  to  such  person.     2  S. 
U.  S.  L. ,  853.     An  Alien  is  entitled  to  the  protection  of  the  laws,  snttaed  to 
and  owes  obedience  to  them  so  long  as  he  may  remain  under  their  '***'** 
joriadiction.     He  may  hold  personal  property,  may  loan  money  on  Maj  iwid 
mortgage  of  personal  or  real  estate,  and  maintain  a  suit  for  its  fore-  property, 
closure.    4  S.  L.,  642.     He  cannot  take  real   estate  by  descent. 
Eddss  vs.  Franklin  ;  2  Bre.  R.,  898;  but  may  take  by  purchase,  and 
hold  until  divested  by  escheat ;  and  if,  before  escheat,  he  be  admitted 
to  the  priyileges  of  a  citizen,  such  admission  will  confirm  the  title  in 
him.    Laurens  ads.  Jenney  and  others ;  1  Spear,  356.     He  is  not 
nbjectto  jury  duty,  but  unless  he  be  a  boiia  fide  French  citizen,  (in 
which  Qase  he  is  exempt  by  treaty  from  all  personal  service,)  he  is 
nhject  to  militia  and  police  duty.     By  the  Act  of  1828,  a  widow  alien 
my  take  by  descent  or  will  the  lands  of  a  deceased  husband.    6th 
8.  L,  363. 

2nd.  Of  Denizens. 
By  the  Act  of  1799,  an  alien  friend  may  become  a  denizen  by  be- how  u 

'  •'  '  Alien  may 

coming  a  resident  of  the  State,  by  taking  and  subscribing  the  oathjor  tMoome. 
Affirmation  of  allegiance  before  one  of  the  judges  oi  the  Court  of 
Common  Pleas,  who  gives  a  certificate  of  the  fact,  which  certificate 
mast  set  forth  the  place  of  nativity  and  former  residence  of  the  party, 
tnd  if  given  to  a  fiimily,  the  name  and  age  of  each  declared  on  the 
oath  of  the  head  thereof,  shall  be  inserted,  and  such  certificate  should 
he  recorded  in  the  ofiice  of  Secretary  of  State,  either  at  Charleston 
or  Columbia,  within  %ixty  days.     A  compliance  with  the  requisites 


34  LAW  OF  MAGISTRATES. 

Mi^  MA  of  this  act  entitles  the  party  to  piirchase  and  hold  real  estate,  but  not 
to  vote  at  elections,  or  to  hold  any  office  of  profit  or  trust  in  the  State. 

8d.  Of  Naturalization,  and  the  rights  thereby  conferred. 

Any  free  white  alien  friend  may  become  entitled  to  most  of  the 
rights  of  a  native  bom  citizen,  by  complying  with  the  various  requi- 
sites  of  the  Acts  of  Congress,  in  reference  to  naturalization.  The 
requisites  of  the  said  Acts  are  as  follows  : 

1st.  That  he  shall,  at  the  time  of  application,  have  resided  within 

flTeyevt.  the  United  States  for  at  least  five  years,''  and  one  year  within  the 
'  State  or  territory  where  he  applies  ;  2  S.  U.  S.  L.,  851;  and  it  must 
have  been  a  continuous  term  of  five  years  immediately  preceding  his 
application,  without  his  having  been,  at  any  time  during  said  term, 
out  of  the  territory  of  the  United  States,  of  which  the  Court  must  be 
satisfied  by  testimony  other  than  that  of  the  applicants,  and  that  during 
that  time  he  has  behaved  as  a  man  of  good  moral  character,  attached 
to  the  principles  and  constitution  of  the  United  States,  and  well  dispo- 
sed to  the  good  order  and  happiness  of  the  same. — lb.  1304,  sec.  12. 
2ndly .  That  he  shall,  two  years  before  his  application ,  have  declared 

25JI?*"  on  oath  or  affirmation,  before  some  Court  of  record  of  one  of  the 
States,  or  of  the  territorial  districts  of  the  United  States,  or  a  Circuit 
or  District  Court  of  the  United  States,  that  it  was  bona  fide  his  inten- 
tion to  become  a  citizen  of  the  United  States,  and  to  renounce  forever 
all  allegiance  and  fidelity  to  any  foreign  prince,  potentate,  State  or 
sovereignty,  of  which  he  may  at  the  time  be  a  subject. — Ibid,  851, 
sect.  1st  and  3d ;  3  S.  U.  S.  L.,  1974.  But  if  such  applicant  shall 
have  resided  within  the  United  States  for  three  years  before  arriving 
at  the  age  of  twenty-one  years,  he  may  after  having  resided  in  the 
United  States  for  five  years  in  all,  and  afler  he  is  of  age,  be  admitted 
a  citizen  without  such  declaration  of  intention.  Provided^  that  at 
the  time  of  his  application  he  shall  declare  on  oath  and  prove  to  the 
satisfiiction  of  the  Court  that  it  was  bona  fide  his  intention  for  three 
years  previous  to  become  a  citizen  of  the  United  States. — Ibid,  1974, 
sec.  Ist.  Or,  if  an  applicant  can  prove  to  the  satisfaction  of  the  Court 
that  he  was  resident  in  the  United  States  before  the  18th  day  of  June, 
1812,  and  by  the  oath  or  affirmation  of  witnesses,  citizens  of  the 
United  States,  who  shall  be  named  in  the  record  as  witnesses,  that  he 
reaided  there  for  at  least  five  years  immediately  preceding  his  appli- 
cation, such  person  may  be  admitted  without  proof  of  declaration  of 
intention.  The  place  of  residence  and  the  names  of  the  witnesses 
mait  in^iuch  case  be  set  forth  in  the  records  of  the  Court. 


before 
twentj-coe. 


1818. 
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3dlj.  He  shall,  at  the  time  of  his  application  to  be  admitted,  declare  Tak«  um 
on  oath  or  affirmation,  before  one  of  the  Courts  aforesaid,  that  he  will 
support  the  Constitution  of  the  United  States,  and  that  he  doth  abso- 
lutely and  entirely  renounce  all  allegiance  to  every  foreign  prince, 
potentate,  State  or  Sovereignty  whatever,  and  particularly  by  name, 
the  prince,  potentate.  State  or  Sovereignty  whereof  he  was  before  a 
subject,  which  proceeding  shall  be  recorded  by  the  Clerk  of  the 
Coart. 

4thly.  If  the  applicant  has  borne  any  hereditary  title,  or  has  been  ^J®*"** 
of  any  of  the  orders  of  nobility  in  the  Kingdom  or  Slate  from  which 
he  came,  he  shall  make  an  express  renunciation  of  his  title  or  order 
of  nobility  in  the  Court  to  which  his  application  shall  bo  made. — 2d 
S.  U.  S.  L.,  851.  On  complying  with  these  requisites,  the  applicant 
will  receive  from  the  Clerk  of  the  Court,  under  the  seal  thereof,  a 
certificate  of  his  naturalization,  which  naturalization  entitles  not  onlyC«"**«»^ 
the  applicant  but  his  children,  who  shall  be  under  the  age  ef  twenty. 
006  years,  and  dwelling  in  the  United  States  at  that  time,  to  all  the 
rights  and  privileges  of  native  born  citizens,  except  that  he  must  have  ¥j¥j.y* 
been  a  citizen  for  three  years  before  he  can  be  a  member  of  the 
Hooie  of  Representatives,  and  five  years  before  he  can  be  a  member 
of  the  Senate  of  this  State;  and  to  enable  him  to  hold  the  office  of 
Governor,  he  must  have  been  ten  years  a  citizen.  In  some  of  the 
^tites,  he  can  never  hold  the  office  of  Governor.  He  must  have  been 
•even  years  a  citizen  to  entitle  him  to  a  seat  in  the  House  of  Represen- 
tatives, and  niile  years  to  one  in  the  Senate  of  the  United  States,  and 
ctn  never  be  President  of  the  United  States. 

ith.  Precedents. 

Uhitio  States  of  America,  >  Notiee  or 

8tale  of  Sauth^Carolina.      J  ^'***""- 

To  the  Honorable  and 

Esq.,  Clerk  of  said  Court. 

The  Petition  of  aged  years,  following 

t^B  profession  or  occupation  of  :  Respectfully  sheweth, 

That  your  Petitioner  was  born  in  ,  that  he  arrived 

in  the  United  States,  to- wit.  That  it  is  the  bona  fide 

intention  of  your  Petitioner  to  become  a  citizen  of  the  United  States 

of  America,  being  sincerely  attached  to  the  Constitution  of  the  said 

States,  and  is  willing  to  renounce  all  allegiance  and  fidelity  to  every 

finreign  prince,  potentate.  State  or  Sovereignty,  whatever,  particularly 

•  That  he  has  never  borne  any  hereditary  title,  or 
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been  of  any  order  of  nobilitj  whatever.  He  therefore  prays  your 
Honor  to  order  that  declaration  of  his  intention  to  be  registered,  and 
the  usual  oath  be  administered  to  him. 

Bb  it  bo. 
Thb  United  States  of  America,  i 
State  of  South- Carolina, 

Personally  appeared  ,  who 

being  duly  sworn,  deposes  that  the  contents  of  his  petition  are  just 
and  true,  and  that  it  is  bona  fide  his  intention  to  become  a  citizen  of 
the  United  States  of  America,  being  sincerely  attached  to  the  Consti- 
tution  of  the  said  States,  and  to  renounce  forever  all  allegiance  aud 
fidelity  to  every  foreign  prince,  potentate.  State  or  Sovereignty,  what- 
ever, particularly  to 
whereof  he  is  a 

Sworn  to  in  open  Courts  this 
day  of  18 


United  States  op  America,  > 
South-Carolina  District.    \ 

p«iitioii  for       '^^  ^^®  Honorable 

eitiaenriilp.        j*y^^  petition  of 

aged  years,  following  the  profession  or  occupation 

of  :  Respectfully  sheweth.  That  your 

petitioner  was  born  in  ,  that  be  arrived 

[Here  insert  the  place  and  time  of  arrival^  and  set  forth  the  decla- 
ration of  intention,  or  the  arrival    under  eighteen  years  of  age,} 

That  your  petitioner  is  desirous  of  becoming  a  citizen  of  (he  United 
States  of  America,  being  sincerely  attached  to  the  Constitution  of  the 
said  States,  and  is  willing  to  renounce  all  allegiance  and  fidelity  to 
every  foreign  prince,  potentate.  State  or  Sovereignly,  whatever,  par- 
ticularly .  That  he  has  never  borne 
any  hereditary  title,  or  been  of  any  order  of  nobility  whatever.  He, 
therefore,  prays  your  Honor  to  admit  him.  a  citizen  of  the  United 
States,  and  that  the  usual  oath  be  administered  to  him.  • 

A.  B. 

We,  the  subscribers,  citizens  of  the  United  States  of  America,  do 
hereby  certify,  that  we  have  known  the  petitioner 
for  years  last  past,  during  which  time  he  has  resided 

within  the  United  States,  to  wit,  and  within  this 

State  upwards  of  one  year.     That  he  has  behaved  during,that  time 
at  a  man  of  good  moral  character,  attached  to  the  principles  of  the 
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CoQititution  of  the  United  States,  and  well  disposed  to  the  good  order 
and  happiness  of  the  same. 
Sworn  to  before  me  this 


APPEAL. 

An  appeal  is  the  application  to  a  higher  Court  to  reverse  the  deci- 
noD  of  a  lower,  upon  certain  grounds  set  forth  in  the  notice  of  such 
application,  and  made  to  appear  by  report  of  the  cause  by  the  presi- 
ding officer  of  the  Court  below. 

Ut.  In  what  Civil  Cases  Appeal  lies. 

2d.   Notice,  Bond,  Report,  &c. 

dd.   Criminal  Cases. 

IsL  In  what  Civil  Cases  appeal  lies. 

Id  ell  cases  tried  before  a  magistrate,  where  the  demand  sued  fbrAU  cmm 
exceeds  the  sum  of  two  dollars,  either  party  dissatisfied,  may  have  an 
appeal  to  the  Common  Pleas.     Act  1839,  p.  18,  sec.  16 

By  sec.  25,  p.  22  of  the  same  Act,  the   right  of  appeal  in  cases  in  eawi  or 
between  master  and   apprentice,  is  preserved.     In  cases  between  Apprentice, 
landlord  and  tenant,  for  holding  over,  and  in  forcible  entry  and  detainer,  None  in 
there  is  no  appeal.     Act  1812,  5  S.  L.,  677.  and  Tenant. 

2d*  Notice^  Bond,  Report,  and  so  forth. 
The  notice  of  appeal  from  the  decision  of  a  magistrate,  should  be 
within  two  days  after  the  decision.  Act  1839,  p.  18.  Afler  notice, 
the  party  is  entitled  to  two  days  to  give  bond  and  sufficient  security. 
The  sufficiency  of  the  surety  to  be  determined  by  the  magistrate.  The 
hood  should  be  in  the  following  form.     Act  1839,  p.  18. 

State  op  South-Carolina, 
District. 

'     '    f  Appeal  from  Magistrate. 
C    D     \  A.  B.  or  C.  D.,  Appellant. 

I  (or  we)  hereby  agree  to  stand  security  for  the  appellant  in  this 
case. 

Signed  in  the  presence  of  } 

E.  F.,  I  [L.  8.] 

Magistrate.  y  [l.  s.] 

If  the  appellant  fail  in  his  appeal,  he  and  his  surety  become  liable 
to  immediate  execution  from  the  Court  of  Common  Pleas  tor  the  costs, 
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or  tho  debt,  interest,  and  costs  as  the  case  may  be.  After  notice  and 
taking  bond,  the  magistrate  should  make  a  report  of  the  case,  carefully 
stating  all  the  material  testimony,  with  the  reasons  of  his  decision, 
which  report,  with  the  bond,  should  be  lodged  by  him  in  the  office  of 
the  Clerk  of  Common  Pleas,  before  the  term  of  the  Court  next  ensuing. 

Sd,  In  Criminal  Cases, 
None  except    _No  appeal  Is  allowed  in  any  criminal  case,  before  a  magistrate, 
ease.  except  it  be  on  conviction  for  a  ca|5ital  offence.     By  the  Act  of  1833, 

when  any  slave  or  free  person  of  color  shall  be  convicted  of  a  capital 
offence,  apd  sentenced  to  suffer  death,  application  in  his  behalf  may 
be  made  to  any  one  of  the  circuit  judges  or  judges  of  the  Court  of 
Appeals,  either  in  open  court  or  at  Chambers,  for  a  new  trial.  And 
a  full  report  of  the  case  shall  be  made  and  attested  by  the  justices  who 
preside  at  the  trial,  upon  application  therefor,  and  the  execution  of 
the  sentence  shall  be  suspended  ;  and  if  from  the  said  report,  or  from 
that,  in  connection  with  satisfactory  affidavits  of  matters  not  therein 
stated  (which  affidavits  shall  be  shewn  to  the  justices  before  they  are 
presented  to  the  judge,)  it  shall  appear  to  the  judge  that  the  convic- 
tion has  been  erroneous,  the  prosecution  shall  be  as  in  case  of  a  new 
complaint,  provided  that  no  one  of  the  justices  or  freeholders,  who 
served  on  the  first  shall  serve  on  the  subsequent  trial. 


APPRENTICE. 

l*f.   Who  may  lake. 
Any  person  of  any  lawful  employment,  calling,  art,  mystery,  or 
trade,  may  take  an  apprentice;  3  S.  L.,  544. 

2d.  Deed  and  Requisites. 
!>tii^i  Any  infant  may  be  bound  an  apprentice  by  deed  of  indenture  certi- 

nutt  fied  under  tho  hand  and  seal  of  a  magistrate.     The  deed  should  set 

forth  the  presence  and  approbation  ot  the  fatlier,  mother,  or  guardian 
of  such  infant;  and  if  the  infant  have  neither  father,  mother,  or  guar- 
dian, then  the  presence  and  approbation  of  the  grandfather,  grand- 
mother, brother,  sister,  uncle  or  aunt,  of  mature  age,  or  the  approval 
of  the  magistrate  before  whom  it  is  executed,  each  in  the  order  above 
enumerated.  Tho  other  matters  chiefly  to  be  contained  fn  the  deed 
of  indenture,  are  the  full  names  of  the  parties,  the  trade  to  be  taught,  the 
term  of  service,  and  the  provision  for  the  apprentice. 
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3i.   Who  may  bind  poor  apprentices, 

Beit  enacted, that  the  Commissioners  of  the  Poor  shall  have  power  CommiMioii- 
to  hind  out  to  service  illegitimate  children,  and  children  of  paupers,  may. 
in  aU  cases  where  such  children  are  likely  to  become  chargeable  to 
the  district,  or  are  liable  to  be  demoralized  by  the  vicious  conduct 
and  evil  example  of  their  mothers,  or  other  persons  having  the  charge 
^  of  them;  and  it  shall  bft  the  duty  of  the  Commissioners  of  the  Poor  in 
each  and  every  district  of  this  State,  upon  information  made  to  them 
that  any  legitimate  child  above  the  age  of  five  years  is  likely  to 
become  chargeable  to  the  district,  or  from  the  vicious  conduct  and 
evil  example  of  the  mother  of  said  child,  or  other  person  having  it 
in  charge,  is  likely  to  become  demoralized  and  brought  up  in  vice 
and  idleness,  to  cause  such  child  to  be  bound  to  service  in  charge  of 
looe  person  of  good  character,  a  female  child  until  she  nttfiins  the 
ageof  sixteen  years,  and  a  male  child  until  he  attains  the  age  of 
seventeen  years.     Act  1830,  6th  S.  L.,  410. 

hj  the  Act  of  1831,  6th  S.  L.,  432,  the  term  for  which  a  female 
may  be  bound,  is  extended  to  the  age  of  eighteen,  or  until  she  marries,  Towiiattie 
tad  the  male  to  the  age  of  twenty-one  years. 

4/A.   When  and  how  indentures  may  he  assigned. 
On  good  reason  shown  for  the  transfer  of  an  apprentice,  or  if  the 
master  or  mistress  be  dead.     The  indenture  may  be  assigned  in  the 
first  case  by  the  master  or  mistress,  and  in  the  latter  by  the  executor 
or  administrator.     The  assignment  should  be  before  a  magistrate,  JJ^jp^  b« 
who  should  certify  under  his  hand  and  seal  the  presence  and  appro-  oMgiiirate. 
bation  of  the  party  whose  assent  would  be  necessary   tu  bind  said 
apprentice.     Act  1839,  p.  22. 

bih,  Relalive  duties  of  Master  and  Apprentice. 
An  apprentice  owes  obedience  to  all  the  lawful  commands  of  his 
master;  and  if  he  be  disobedient,  he  may  be  moderately  corrected  byMajbe 
the  master,  though  any  unnecessary  violence  or  degradation  would 
be  illegal;  nor  can  the  authority  be  delegated;  1  Chit.,  71.     So  the 
whole  service  of  the  apprentice  is  due  to  the    roaster;  and   if  the  wboie 
apprentice  absent  himself  from  the  master's  service,  his  earnings  are 
the  master's;  Bum's  Justice,  101.     If  an  apprentice  desert  his  mas- 
ter and  work  for  another,  the  master  may  sue  as  for  hire;  Lightly  vi^. 
Claoston,  1  Taun.,  112.     It  is  the  duty  of  the  master  to  instruct  the  Dmj  or 
apprentice;  but  his  liability  for  food,  clothing,  lodging,  and  so  forth, 
will  depend  on  the  terms  of  the  binding;  and  a  stipulated  amount  in 
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Whether 
tbeymajr 
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Master 
Indictable 
/or  cruelty. 


monejr  is  frequently  given  in  lieu  of  all  other  liabilities.  Upon  an 
ordinary  covenant  to  furnish  an  apprentice  meat,  drink,  clothing, 
lodging  and  washing,  the  master  is  not  bound  to  furnish  medical 
attendance,  and  would  not  be  liable  for  a  physician's  bill,  unless  he 
was  employed  at  the  instance  of  the  master.  Percival  vs.  Noviter, 
1  N,  &  M.  452.  By  the  Act  of  Assembly  of  1841,  page  210,  every 
person  to  whom  any  male  white  apprentice,  liable  to  militia  duty  is 
bound,  is  required  to  furnish  him  during  the  lime  of  his  servitude, 
with  the  arms  and  equipments  prescribed  by  the  Act  of  Congress,  ajid 
to  compel  him,  duly  armed  and  equipped,  to  attend  all  drills  and  mus- 
ters  as  he  may  be  required  by  law,  and  in  default  of  his  attendance, 
or  deficiency  of  his  arms,  the  master  shall  be  liable  to  the  fine  imposed 
on  a  private.  If  the  master  has  done  his  duty  in  this  respect,  and  the 
apprentice  fail  to  appear,  or  appear  without  such  arms  and  equip, 
ments,  two  weeks  shall  be  added  to  his  term  of  servitude  for  every 
such  failure,  and  if  he  embezzle,  sell,  or  make  away  with  his  arms  or 
equipments,  besides  being  liable  for  the  value  thereof,  he  is  liable  to 
indictment,  and  on  conviction,  to  a  fine  not  exceeding  fifly  dollars, 
and  to  imprisonment  not  exceeding  one  month. 

6th,  Mailers  of  difference  between  Master  and  Apprentice. 

On  complaint  made  by  an  apprentice,  charging  his  or  her  master 
or  mistress  with  misuse,  or  by  the  master  or  mistress  against  such 
apprentice,  before  any  two  magistrates  of  the  district,  setting  forth  the 
cause  of  such  complaint,  it  shall  be  the  duty  of  such  magistrates  to 
make  such  order  between  the  parties  as  the  equity  and  justice  of  the 
case  may  require,  subject  nevertheless  to  the  right  of  either  party  to 
appeal  from  such  order  to  the  Court  of  Common  Pleas  for  the  district, 
at  the  next  ensuing  term  ;  A.  A.  1839,  p.  22.  Concerning  which,  it 
is  to  be  inquired  bow  far  the  general  terms  of  this  act  extends  the 
power  of  the  magistrates.  Observe  that  the  Act  of  1740,  P.  L., 
177,  gives  the  same  general  power  with  the  right  of  appeal  to  the 
chief  justice,  and  two  assistant  judges  ;  with  the  further  proviso,  that 
if  it  seem  fit  to  them,  they  may  discharge  the  apprentice,  or  admin- 
ister to  him  due  punishment  and  correction. 

Now,  since  the  Act  of  1839  is  silent  in  these  particulars,  and  makes 
the  jurisdiction  of  the  Common  Pleas  only  appellant  in  the  matter,  it 
may  well  be  inferred  that  the  power  of  punishing  the  apprentice,  or 
of  discharging  him  from  his  indentures,  is  extended  by  it  to  the  magis- 
trate. See  Belcher  et  ux  vs.  Commissioners;  2  Mc.  23.  If  it  appear 
that  the  treatment  of  an  apprentice  by  the  master  or  mistress  has  been 


LAW  OF  MAGISTRATES.  31 

crael,  he  or  she  should  be  bound  over  to  the  Sessions  ;  1  Chit.  72. 
If  any  accident  happen  to  an  apprentice  which  renders  him  incapable 
ot  serving  his  roaster,  it  has  been  ruled  that  this  is  no  ground  for  dis- 
charging the  master  from  the  apprentice.     Str.  99. 

lih.  Forms. 
The  State  of  South-Carolina. 

This  Indenture  witnesseth,  That  hath  put  self,  and  t^JEJJJJJJ*** 

bj  these  presents,  by  and  with  the  consent  and  approbation  of 

doth  voluntarily,  and  of  own  free  will  and  accord,  put 

self  Apprentice  unto  to  learn  art,  trade,  and 

mjBtery,  and  afler  the  manner  of  an  apprentice  to  serve  the  said 

from  the  date  hereof,  for,  and  during,  and  unto  the  end  and 
term  of  -next  ensuing.     During  all  which  term,  the  said 

apprentice,  said  faithfully  shall  serve,  secrets 

keep,  lawful  commands,  every  where,  readily  obey  : 

ihall  do  no  damage  to  said  nor  see  it  done  by 

others,  without  letting  or  giving  notice  thereof  to  said 

shall  not  waste  goods,  nor  lend  them  unlawfully  to  any  ;  nor 

contract  matrimony  within  the  said  term.  At  cards,  dice,  or  any 
unlawful  game,  shall  not  play,  whereby  said 

may  have  damage.     With  own  goods,  nor  the  goods  of  others, 

without  licehse  from  said  shall  neither  buy  nor  sell; 

shall  not  absent  self,  day  nor  night,  from  said 

service,  without  leave  ;  nor  haunt  ale-houses, 

taverns,  or  play-houses  ;  but  in  all  things  behave  self  as  a 

&ithfiil  apprentice  ought  to  do,  during  the  said  term.     And  the  said 
shall  use  the  utmost  of  endeavor  to  teach,  or  cause 

to  be  taught,  or  instructed,  the  said  apprentice  in  the  trade  or  mystery 
of  a  and  procure  and  provide  for  sufficient  meat, 

<lriQk  lodging  and  washing,  fitting  for  an  apprentice, 

during  the  said  term  of  .     And        ' 

for  the  true  performance  of  all  and  singular  the  covenants  and  agree- 
ments  aforesaid,  the  said  parties  bind  themselves,  each  unto  the  other, 
firmly  by  these  presents. 

In  witness  whereof,  the  said  parties  have  interchangeably  set  their 
hands  and  seals  hereunto.     Dated  the 
day  of  in  the  year  of  our  Lord  one 
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thousand  eight  hundred  and  and  in  the 

year  of  the  Sovereignty  and 
Independence  of  the  United  States  of  America. 
Signed,  sealed,  and  delivered, 
in  the  presence  of 

[L.  8. 
[L.  8. 
[l.   g.' 

Assignment  of  Indenture, 
The  simplest  form  is  by  assignment  on  the  indenture,  as  follows : 
I,  A.  6.  (master  or  mistress,  or  executor  or  administrator  of  C.  D., 
master  or  mistress)  of  E.  F.,  the  within  named  apprentice,  by  and 
with  the  consent  and  approbation  of  B.  D.,  his  father,  or  mother,  or 
guardian,  and  so  forth,  as  the  case  may  be,  for  divers  good  causes  and 
considerations,  we  hereunto  moving,  do  hereby  assign,  transfer,  and  set 
over  unto  A.  S.,  all  right,  title,  duty,  and  term  of  service,  which  I  have 
in  the  said  apprentice,  by  virtue  of  the  written  indenture  ;  the  said 
A.  S.  binding  himself  well  and  truly  to  perform  all  the  duties  and 
obligations  required  of  the  master  by  the  within  indenture. 
Dated  at  the  •        day  of  184 


Signed  and  sealed  in  ^ 

the  presence  of 
(B.  C.)  [l.  8.] 

Magistrate. 


(The  Apprentice,) 
(The  Father,) 
(The  Master  or  Executor,) 
(The  Assignee,) 


L.  8. 

L.  8. 

L.  S. 

L.  S. 


Complaint  of  an  apprentice  to  two  justices  of  his  master. 


District,  >  s. 


The  information  and  complaint  of  A.  P.,  apprentice  to  A.  M.^  of 
in  the  said  district,  carpenter,  token  and  made 
(say  on  oath  if  h^  is  not  above  fourteen  years  of  age)  before  us,  two 
of  the  justices  assigned  to  keep  the  peace  in  and  for  the  district  afore- 
said, the  day  of  ,  in  the  year  , 
.  ^  who  saith,  that  he  the  said  A.  P.,  about  twelve  months  ago  last  past, 
became  bound  an  apprentice  by  indenture  to  A.  M.  of  , 
in  the  district  of  ,  carpenter,  that  at  several  times 
since  he  entered  upon  the  said  apprenticeship,  the  said  A.  M.  hath 
misused  and  ill  treated  him  the  said  apprentice,  and  particularly  (here 
recite  the  circumstances  in  particular  of  the  ill  treatment  com- 
plained of.) 

Taken  and  signed  the  day  and  > 
year  aforesaid  before  us.        $  A.    P. 

H.  P. 
R.  S. 
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Warrant  against  t?ie  Master  for  misusing  his  Apprentice. 

District.    >  ss* 

Bj  H.  P.  and  R.  S.,  two  of  the  justices  assigned  to  keep  the  peace 
in  and  for  the  district  aforesaid — ^To  flill  and  singular  the  constables 
of  the  said  district. 

Whereas  complaint  hath  been  duly  made  unto  us,  by  A.  P.  appren- 
tice unto  A.  M,  of  ,  in  the  said  district,  carpenter,  that 
the  Baid  A.  M.  hath  misused  and  evil  entreated  him  the  said  A.  P. 
by  cruel  punishment  (and  beating  him,  the  said  A.  P.  without  just 
cause,  or  by  not  allowing  to  him  the  said  A.  P.  sufficient  meat,  drink 
tod  apparel,  as  the  case  may  be.) 

These  are,  therefore,  to  command  you,  to  cause  the  said  A.  M. 
pezBonally  to  appear  before  us,  at  the  house  of  9  on  the 

day  of  ,  at  the  hour  of  in 

the  morning  of  the  same  day,  to  answer  to  the  said  complaint ;  and 
tlioto  cause  the  said  apprentice  to  appear  before  us  at  the  same  time 
and  place,  to  make  good  his  said  complaint.  Hereof  fail  not,  as  you 
will  answer  the  contrary  at  your  peril.  Given  under  our  hands  and 
•eals  this  day  of  ^  in  the  year 

H.  P.     [l.  8.1 
R.  S.     ^L.  S.J 

Complaint  of  the  Master  against  his  Apprentice  to  two  justices. 

District.    >  ss. 

The  complaint  of  A.  M.  of  ,  in  the  district  aforesaid, 

carpenter,  taken  on  oath,  before  us  H.  P.  and  R.  S.  two  of  the 
justices  assigned  to  keep  the  peace  in  and  for  the  district  aforesaid, 
the  day  of  ,  in  the  year  , 

who  saith,  that  A.  P.,  apprentice  by  indenture  to  him  the  said  A.  M., 
luth  in  the  service  of  his  apprenticeship,  been  guilty  of  several  mis- 
demeanors, miscarriages  and  ill  behavior,  and  hath  been  refractory 
ftod  disobedient  to  him,  the  said  A.  M.,  and  particularly  (here  recite 
the  circumstances  in  particular  of  the  ill  behavior  complained  of.) 

A.  M. 
Taken  and  signed  the  day  and  year  aforesaid,  before  us* 
H.  P. 
R.  S. 

Warrant  against  the  Apprentice  on  complaint  of  the  Master. 
District.    >  ss. 

By  H.  P.  and  R.  S.,  two  of  the  justices  assigned  to  keep  the  peace 
ut  >U)d  for  the  district  aforesaid. 
5 
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Whereas  complaint  hath  been  duly  made  unto  us,  by  A.  M.  of 
,  in  the  district  aforesaid,  carpenter,  that  A.  P.,  now 
being  an  apprentice  to  him  the  said  A.  M.  hath  been  guilty  of  several 
misdemeanors,  miscarriages  and  ill  behavior,  or  is  refractory  and 
disobedient  (as  the  case  may  be)  to  him  the  said  A.  M .  his  master ; 
these  are  to  command  you  to  bring  the  said  apprentice  before  us  at 
,  on  the  day  of  ,  at  the  hour 

of  in  the  morning  of  the  said  day,  to  answer  to  the  said 

complaint,  and  to  be  dealt  with  according  to  law ;  and  you  are  to 
give  notice  to  the  said  master,  that  he  appear  before  us  at  the  same 
time  and  place,  to  make  good  the  said  complaint.  Hereof  fail  not, 
as  you  will  answer  the  contrary  at  your  peril.  Given  under  our 
hands  and  seals  this  day  of  ,  in  the  year 

H.  P.     [l.  8.1 
R.  8.  - 


EL.  8.] 
L.8.] 


ARBITRATION. 

Arbitration  is  where  the  parties  submit  their  matter  of  controversy 
to  the  judgement  of  two  or  more  arbitiators,  and  if  they  do  not  agree,  it 
is*  usual  to  add  that  another  person  be  called  in  as  umpire,  to  whose 
sole  judgment  it  is  then  referred. 

Ist.  Who  may  submit  to  Arbitration. 

2nd.  What  may  be  submitted. 

Sd.    Several  various  modes  of  submission. 

4th.  Revocation. 

5th.  Power  and  Duties  of  the  Arbitrator. 

6th.  Umpire. 

7th.  The  Award. 

8th.  Forms. 

1^.   Who  may  nubmii  to  Arbitration. 
Persons  who  cannot  contract,  cannot  submit  to  arbitration.  Therefore 
JJJJ*^       married  women,  and  persons  compelled  by  threats  and  imprisonment, 
BMjiioL      cannot  submit ;  Burns' Justice,  136.     The  husband  may  submit  the 
chattels  he  has  in  right  of  his  wife  ;  for  he  may  dispose  of  them — he 
may  also  submit  to  arbitration  chattels,  which  the  wife  has,  as  executrix 
or  administratrix. — Ibid.     If  an  infant  submit  to  arbitration,  he  may 
execute  or  avoid  it  at  his  election. — Ibid.     An  executor  or  adminis' 
trator  may  submit  matters  to  arbitration,  and  the  award  will  be  bind- 
ing on  the  estates  they  represent. — Swicard  vs.  Adm's  of  Swicard. 
2  M.  Con.,  218. 
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2nd*  What  may  he  submitted. 
All  matters  of  controversy,  either  of  fact  or  of  right,  to  things  and 
actions  personal  and  uncertain,  may  be  submitted  to  arbitration.    Mat-  JJJJJSJ"Md 
ters  certain  may  also  be  submitted  in  connection  with  matters  uncer-  uncenain. 
tain.    Causes,  criminal,  are  not  determinable  by  arbitration,  because  ^_.  ,    . 

•^  Cnmlnai 

the  perpetrator  of  crimes  should  be  made  known  and  punished  for  the  caumi  not 

common  good ;  and  the  State,  in  such  cases,  is  a  party  for  whom  the 

other  parties  cannot  undertake.     But  if  the  injured  party  proceeds, 

bj  way  of  action,  as  he  may  in  assaults  and  batteries,  libels  and  the 

like,  the  damages  may  be  submitted  to  arbitration.     Matters  relating  Except 

to  the  contract  or  dissolution  of  marriage,  cannot  be  submitted  to  damage. 

arbitration.     But  the  damages  a  person  may  have  sustained  by  a 

promise  of  marriage,  or  any  thing  relating  to  a  marriage  portion* 

may  be  submitted;  Burns'  Justice,  Id7-'d6.     Whether  a  dispute Retity. 

concerning  a  freehold,  may  be  submitted  to  arbitration,  by  parol,  is 

undetermined,  but  it  may  be  submitted  by  deed.     Leatherwood  vs. 

Woodruff,  2  Brev.  R.,  380. 

8d.  Various  modes  of  submission. 

A  submission  by  words  is  good,  and  the  party  in  whose  favor  the  By  words, 
award  is  made,  has  a  remedy  to  enforce  the  performance  of  it.     Yet 
it  is  not  expedient  that  any  submission  should  be  by  parol,  because 
either  party  may,  by  words,  revoke  it  at  any  time  before  the  award 
is  made. 

Submission  may  also  be  made  by  covenant,  but  this  method  is  not  By  eorenant 
•Hen  practised. 

8abmission,by  rule  of  Court,  is  made  in  pursuance  of  the  statute  By  rule  or 
9  and  10  Wil.  c.  15,  which  is  as  follows:  *' It  shall  be  lawful  ^^*~^ 
for  all  merchants  and  traders,  and  others,  desiring  to  end  any  contro- 
versy, suit  or  quarrel  (for  which  there  is  no  other  remedy  but  by 
personal  action,  or  suit  in  equity)  by  arbitration,  to  agree  that  their 
Ribmission  to  the  award,  or  umpirage,  be  made  a  rule  of  any  of  his 
Majesty's  courts  of  record  which  the  parties  shall  choose,  and  to 
insert  such  agreement  in  their  submission,  or  the  condition  of  the 
bond,  or  promise,  whereby  they  submit  themselves ;  which  agreement 
being  so  made,  and  inserted  in  their  submission,  or  promise,  or  con- 
dition of  their  respective  bonds,  shall  or  may,  on  producing  an  affidavit 
thereof,  made  by  the  witnesses  thereunto,  or  any  of  them,  in  the  Court 
of  which  the  same  is  agreed  to  be  made  a  rule,  and  reading  and  filing 
the  gaid  affidavit  in  Court,  be  entered  of  record  in  such  Court ;  and  a 
rale  shall  thereupon  bo  made  by  the  said  Court,  that  the  parties  shall 
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suhmit  to,  and  finally  be  concluded  by  such  arbitration,  oi  umpirage  : 
and  in  case  of  disobedience  to  such  arbitration  or  umpirage,  the  party 
neglecting  or  refusing  to  perform  the  same,  or  any  part  thereof,  shall 
be  subject  to  all  the  penalties  of  contemning  a  rule  of  Court ;  and 
the  Court  on  motion  shall  issue  process  accordingly ;  which  process 
shall  not  be  stopped  or  delayed  in  its  execution,  by  any  order  of  any 
other  Court  of  Law  or  Equity,  unless  it  shall  be  made  appear,  on 
oath,  to  such  Court,  that  the  arbitrators  or  umpire  misbehaved  them- 
selves, and  that  such  award  was  procured  by  corruption  or  other 
undue  means. 

And  this  is  allowed  to  be  the  most  expeditious  way;  and  the  method 
is  to  get  a  counsel  to  move  in  any  of  the  Courts  to  have  it  made  a 
rule,  which,  in  such  case,  is  never  denied:  and  then  the  party  is 
liable  to  the  same  penalties  that  he  would  be  for  disobeying  any  other 
rule  of  Court.     Compl.  Abr. ,  6,  47. 

Although  this  statute  of  William  is  not  made  of  force  in  this  State, 
yet  the  proceedings  of  the  Courts  in  cases  of  awards,  have  hitherto 
been  conducted  agreeable  to  this  statute,  until  January  term,  1787, 
when  the  following  rule  was  made  by  the  Court. 

Upon  the  return  of  an  award,  or  umpirage,  a  one  day  rule  shall  be 
served  upon  the  party,  or  his  attorney,  against  whom  the  award  or 
umpirage  shall  be  made,  to  show  cause  why  the  award  or  umpirage 
should  not  be  confirmed ;  and  if  the  award  or  umpirage  should  be 
confirmecT  by  the  Court,  then  judgement  shall  be  thereon  entered,  and 
execution  issued  against  the  body  or  goods  of  the  party,  in  the  same 
manner  as  if  a  judgement  had  been  obtained  by  verdict  of  a  jury  ;  by 
which  the  proceedings  pointed  out  by  the  Act  of  Parliament,  upon  the 
return  of  the  award,  is  hereby  altered  ;  as,  instead  of  an  attachment, 
the  process  is  by  judgement  and  execution  against  the  body  or  goods 
of  the  party.     40th  Rule. 

The  agreement  to  a  reference  must  be  expressed  with  great  caution 
and  accuracy;  for  if  it  is  agreed  to  refer  aU  matters  in  difference 
between  the  parties  in  the  cause,  the  arbitrators  are  not  confined  to  the 
subject  of  the  cause  alone,  as  th^y  are  when  it  is  agreed  to  refer  aU 
matters  in  difference  in  the  cause  between  the  parties*     2  T.  R.,  645. 

Yet  afler  an  award  under  a  reference  in  the  first  case,  either  party 
may  maintain  an  action  for  a  right  or  demand  subsisting  at  the  time 
of  the  reference,  but  not  disputed  or  referred  to  the  arbitrators.  4 
T.  R.,  146. 
Bjr  Bead.  The  best  and  most  usual  mode  of  submission  is  by  bond,  in  which 
case,  each  party  must  give  the  other  a  bond,  both  of  which  must  con^ 
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ft 

tain  exactly  the  same  words,  only  changing  the  names.  And  the 
penalty  of  the  bond  should  exceed  the  amount  in  dispute,  or  the  value 
ofthe  thing  submitted,  so  as  to  cover  the  award  and  damages  for  refu- 
lal  to  comply.     Burns,  J.,  140. 

Ath  Revocation. 

A  submission  by  words  may  be  revoked  at  pleasure,  and  the  party 
revoking  forfeits  nothing;  but  it  will  be  necessary  for  him  to  give 
notice  ofthe  revocation,  though  it  need  not  be  in  writing,  and  such  ^3^ <^<'^^, 
notice  must  be  to  the  arbitrators  themselves.     Burns,  141. 

A  submission  by  deed  may  be  revoked  by  deed,  and  notice  of  revo- 
cation before  award  made,  but  the  arbitrators  are  right  in  aAerwards 
proceeding  to  award,  because  the  party  continuing  in  submission  is 

.1,,^.  ./.I  r  n  ^  Arbltraton 

entitled  to  his  action  for  damages  on  non-performance  ofthe  covenant  to  proceed 
to  stand  by  the  award.     So,  if  bound  in  a  penalty,  the  penalty  is  not  cane, 
avoided  by  the  revocation.     King  vs.  Joseph,  5  Taunt,  452. 

Under  the  Rule  of  Court,  there  is  no  provision  for  a  case  of  revo-  under  Role, 
cation,  but  the  probabilities  are,  that  in  such  case,  the  Court  would 
proceed  to  judgment  on  the  award,  unless  for  good  cause  shewn  to  the 
contrary. 

The  death  of  either  party,  at  any  time  before  the  award,  determines  By  detth. 
the  power  of  the  arbitrators.     2  Tidd,  p.  877. 

If  a  woman  submit  a  matter  to  arbitration,  and  marries  before  By  marriaiei 
award  made,  it  will  be  a  revocation,  and  if  another  be  concerned 
with  her,  it  will  be  a  revocation  as  to  that  person   also.     Burns* 
Justice,  141. 

bth.  Power  and  Duties'  of  Arbitrators. 

As  to  evidence,  arbitrators  have  no  power  to  administer  an  oath,  j^^i  ^g^i,!. 
Md  a  person  cannot  be  indicted  for  perjury  on  an  oath  taken  before  *"**'  ^^' 
them;  State  vs.  McCroskey,  3  Mc.  308.     They  may  examine  thongy^^g^ 
parties  as  witnesses,  unless  this  is  expressly  guarded  against  by  the  ^^i^ 
lubmission  ;  Askew  vs.  Kennedy,  1  Bail.,  46.     If  they  examine  the 
P&rties,  they  may  also  examine  a  witness,  who  is  interested.     Lloyd 
▼8.  Archbowle,  2  Taunt,  324. 

All  the  witnesses  of  a  party  must  be  heard,  or  it  will  be  good  ground  „     j^ 
forgetting  aside  the  award.     Bedingson  vs.  Souihall,  4  Price,  232.  J}J^^*»« 

As  tp  matters  referred,  the  power  of  the  arbitrator  is  confined  to  confined  to 
the  matters  submitted,  and  if  the  submission  be  by  deed  or  bond,  the^emd. 
terms  thereof  cannot  be  extended  by  parol ;  Sessions  vs.  Barfield, 
2  Bay,  94.     But  with  respect  to  matters  submitted,  they  may  go  farther 
than  the  Court  to  do  complete  justice,  and  therefore  may  relieve  mbt  reiietv 
gainst  a  harsh  right.    Knox  vs.  Symonds,  1  Ves.,  Jun.,  367.  {JSImT^ 
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So  thej  may  put  the  law  out  of  the  question  and  award  the  payment 
of  a  conscientious  demand,  though  it  be  not  binding  in  law.  Delor 
vs.  Barnes,  1  Taunt,  48. 

An  arbitrator  may  award  interest,  though  on  a  matter  not  bearing 
interest  in  law.     In  re  Bodger  2  B.  ds  A.  691. 

So  also,  he  may  allow  compound  interest  on  a  contract  for  it,  either 
expressed  or  to  bo  inferred  from  the  nature  of  the  dealings  between 
the  parties.     Morgan  vs.  Master,  2  Ves.,  Jr.;  15. 

An  arbitrator  may  award  costs  without  any  express  authority  for 
that  purpose  ;  Roe  dc  Wood  vs.  Doe,  2  T.  R  ,  644.  If  one  of  the 
parties  will  not  attend,  he  may  proceed  ex  parte  without  giving  him 
notice.     Harcourt  vs.  Ramsbottom,  1  J.  and  W.«  512. 

6th,  Of  the  Umpire^  his  Power  and  DtUies, 
An  umpire  is  either  chosen  by  two  persons  disputing,  or  by  the 
arbitrators,  according  to  the  terms  of  the  submission.  Where  the 
umpire  is  chosen  by  the  parties,  it  is  usual  to  name  him  at  the  same 
time  that  the  arbitrators  are  chosen.  But  when  by  the  terms  of  the 
submission  the  arbitrators  have  power  to  choose,  it  may  be  done  either 
before  they  enter  upon  the  matter  referred,  or  at  any  time  before 
award  ;  Peck  vs.  Wakely,  and  Wilson,  2  McCord,  279.  The  umpire 
Not  by  lot.  must  be  by  actual  choice  of  arbitrators,  and  choosing  by  lot  between 
two  persons  named,  is  not  good. 

The  umpire  is  governed  by  the  same  rules  of  evidence,  and  has  the 
same  power  over  the  subject  matter  as  has  been  set  forth  in  treating 
of  the  power  and  duties  of  arbitrators,  with  this  exception,  that  he 
may  proceed  to  determine  the  matter  referred,  upon  the  report  of  the 
arbitrators,  and  without  re-examining  the  witnesses,  unless  he  is  direct- 
ed to  do  so  by  the  terms  of  the  submission,  or  it  is  required  of  him  by 
one  of  the  parties  before  he  makes  his  award.  Sharp  vs.  Lipsey, 
2  Bail.,  lis. 

7th,  Of  the  awards  how  it  may  be  made^  and  for  what. 
The  award  should  be  in  writing,  and  its  requisites  are,  that  it  be, 
1st.  According  to  the  very  terms  of  the  submission,  in  respect  to 
the  persons  and  things  submitted.  2ndly.  It  ought  to  be  equal  and 
not  on  one  side  only,  for  it  must  appoint  either  party  to  give  or  do 
something  beneficiil  or  advantageous.  3dly.  The  performance  must 
be  legal  and  possible.  4thly.  There  must  be  a  means,  by  law,  to 
attain  to  the  thing  awarded,  and  this  is  chiefly  meant  where  the  sub- 
mission is  without  bond.  5thly.  It  ought  to  be  certain  and  final,  and 
make  an  end  of  all  controversies  submitted,  or  if  it  is  good  only  in 
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reference  to  part  of  the  things  submitted,  it  must  be  final  as  to  that 
part,  or  it  will  be  void.     Burns'  Justice,  142. 

First.  An  award  should  be  according  to  the  submission,  for  if  an  Accoidiiifto 
award  be  made  of  any  other  thing  than  what  is  contained  in  the  sub* 
mission,  it  is  void. 

Secondly.  An  award  should  be  equal ;  this  should  be  understood  sqnaL 
thus;  that  all  controversies  being  between  two  parties,  that  which  is 
awarded  to  be  done  to  one  must  be  an  ^vantage .to  both,  so  as  to  end 
the  controversy,  and  discharge  one  as  well  as  give  satisfaction  to  the 
other;  for  if  it  does  not,  it  is  manifestly  unjust,  and  therefore  when- 
erer  it  appears  to  the  Court  that  notwithstanding  the  award,  the  thing 
remains  a  duiy  as  before,  and  is  not  discharged,  that  apparently  is  an 
award  on  one  side,  and  consequently  void.  Not  that  where  one  party 
is  by  the  award  to  have  something  paid  him  and  not  the  other ;  that 
that  award  should  be  naught,  for  perhaps  nothing  may  be  due  to  him. 
Bums'  Justice,  145. 

Thirdly.  The  performance  of  the  award  should  be  legal  and  pos-  ^^gL*^ 
iible.    If  the  arbitrators  award  any  thing  impossible,  it  is  void, — as, 
that  one  of  the  parties  shall  do  a  thing  which  is  out  of  his  power.     If 
the  thing  become  impossible  by  the  act  of  God,  the  party  is  excused. 

Fourthly.  There  must  be  a  means  by  law  to  attain  the  thing  MeaiMiry 
a\rarded. 

If  it  be  awarded  that  a  person  shall  procure  a  stranger  to  do  a  thing, 
and  he  has  no  means  by  law  to  compel  the  stranger  to  do  it,  the 
award  is  void,  but  if  he  has  means  to  compel  the  strange  c,  the  award 
is  good.  So  an  award  that  he  shall  be  bound  with  sureties,  is  void 
as  to  the  sureties. 

Fifthly.  An  award  ought  to  be  certain  and  final,  for  if  it  does  not  certain  and 
determine  the  matter,  it  becomes  a  new  controversy.     Bums'  J.,  147. 

Ad  award  may  be  by  a  majority  of  the  arbitrators,  and  it  is  not  bj  mMiortty. 
necessary  that  all  should  concur.     Black  ads.  Pearson,  1st  M.,  137. 

An  award  will  not  be  set  aside,  except  for  corruption  or  partiality  corrapttao. 
in  the  arbitrators,  or  for  some  manifest   error  committed  by  them. 
Askew  vs.  Kennedy,  1  Bail.,  46. 

Awards  are  not  to  be  set  aside,  unless  for  corruption  or  misbehavior 
in  the  arbitrators ;  except  in  cases  of  gross  errors  or  mistakes,  the 
CoQrt  will  always  construe  them  liberally,  and  not  scan  them  too  oroaa  mr^m. 
nicely,  so  as  to  defeat  the  ends  of  the  reference,  but  will  lend  every 
^  to  carry  them  into  execution. 

It  b  a  general  rule  in  equity,  that  when  it  appears  that  any  one  of 
the  arbitrators  was  any  way  interested  in  the  matters  in  controversy, 
Ae  award  is  to  be  set  aside.    Compl.  Arb.  75. 
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And  it  is  the  strongest  argument  of  partiality,  to  show  that  the  arbi- 
trators  received,  from  either  of  the  parties,  any  considerable  sum  of 
JJJJJfiJJ^  money,  or  any  other  present,  which  may  be  a  temptation  to  act  cor- 
ruptly ;  but.  the  sum  or  present  must  be  proved  to  be  so  exorbitant,  as 
to  induce  the  Court  to  believe  that  it  biassed  their  judgments,  other- 
wise it  will  be  of  no  effect.     Coropl.  Arb.,  76. 

In  the  case  of  Shepherd  and  Brand,  T.  7,  G.  2,  on  a  rule  to  show 
cause  why  an  award  should  not  be  set  aside,  one  exception  was,  that 
before  making  the  aw^ard,  the  arbitrators  insisted  upon  three  guineas 
apiece,  to  be  paid  to  them  by  each  of  the  parties,  for  their  trouble  and 
expenses  ;  that  the  defendant  refused  doing  it  on  his  part,  upon  which 
the  plaintiff  paid  the  whole  money :  by  the  Court ;  where  arbitrators, 
let  their  characters  be  otherwise  never  so  unexceptionable,  take  money 
of  one  of  the  parties  singly,  whether  for  charges  or  any  thing  else, 
before  making  their  award,  as  this  is  a  matter  of  so  tender  a  nature, 
that  even  the  appearance  of  evil  is  to  be  avoided,  and  this  practice 
may  be  of  dangerous  example,  it  is  sufficient  cause  to  set  aside  the 
award  ;  for  if  this  should  be  suffered,  it  will  bo  hard  to  distinguish 
what  is  corruption.  2  Barnardist,  463.  Cases  in  the  time  of  Lord 
Hardwicke,  54. 

8th.  Forms. 
In  pursuance  of  the  within  Rule  of  Court  to  us  directed,  we  W.  C. 
and  J.  C,  in  obedience  thereto,  having  examined  all  matters  in  differ- 
ence between  the  said  parties,  antecedent  to  the  death  of  the  said 
H.  C,  do  award  that  the  sum  of  thirty  pounds,  fifteen  shillings  and 
five.pence,  sterling  money,  is  due  to  the  said  G.  D.,  from  the  estate  of 
the  said  H.  C.  deceased.  Witness  our  hands  and  seals,  the 
day  of  ,  in  the  year 

I.  C. 
Witness,  W.  C. 

LH. 

Rule  of  Court. 

«'*•  >Ca8e.     In  the  Common  Pleas. 

Ex'ors.  H—  C— ,  dec.    ) 

On  motion  of  Mr.  W  ,  attorney  for'the  plaintiff*,  and  by  con- 

sent of  Mr.  C  ,  attorney  for  the  defendants.  Ordered,  That  all 

matters  in  difference  between  the  parties,  on  which  this  action  is 
founded,  together  with  costs  of  suit,  be  submitted  to  the  determination, 
final  ending,  and  award  of  Messrs.  I.  C.  and  W.  C.    That  the  said 
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arbitrators,  provided  they  agree,  do  make,  and  return  their  award, 
under  their  hands  and  seals,  to  the  office  of  the  clerk  of  this  Court, 
on  or  before  the  first  day  of  October  term  next ;  and  in  case  they 
cannot  agree,  that  then  the  said  arbitrators  shall  have  leave  to  choose 
an  umpire,  who  shall  make  and  return  his  umpirage  as  aforesaid,  on 
or  before  the  day  of  next  ensuing. 

Arbiiraiion  Bond, 
Know  all  men  by  these  presents,  that  I,  A.  B.  of  ,  in  the 

district  of  ,  gentleman,  am  held  and  firmly  bound  to  0.  D.  of 

,  in  the  district  of  ,  yeoman,  in  pounds  of  good 

and  lawful  money  of  the  Strite  of  South-Carolina,  to  be  paid  to  the 
laid  C.  D.,  or  to  his  certain  attorney,  his  executors,  administrators, 
or  assigns;  to  which  payment  well  and  truly  to  be  made,  I  bind 
myself,  my  heirs,  executors,  and  administrators,  firmly  by  these  pre- 
sents. Sealed  with  my  seal,  and  dated  the  day  of  ,  in  the 
year 

Condition  to  stand  to  the  award  of  two  arbitrators,  in  common  form. 

The  condition  of  the  above  obligation  is  such,  that  if  the  above 
bound  A.  B.,  his  beirs,  executors,  and  administrators,  and  each  and 
every  of  them,  for  nnd  on  his  and  their  parts  and  behalfs,  do  and  shall 
well  and  truly  stand  to,  obey,  abide,  perform,  observe  and  keep  the 
award,  order,  arbitrament,  final  end,  and  determination  of  A.  A.,  of 
,  Esquire,  and  B.  A.  of  ,  gentleman,  arbitrators  indifiTer- 

ently  named,  elected  and  chosen,  as  well  for  and  on  the  part  and 
behalf  of  the  above  bound  A.  B.,  as  of  the  above  named  C.  D.,  to 
arbitrate,  award,  order,  adjudge,  and  determine,  of  and  concerning  all 
and  all  manner  of  action  and  actions,  cause  and  causes  of  action  and 
actinos,  suits,  bails,  bonds,  specialties,  judgements,  executions, 
accounts,  debts,  dues,  sum  and  sums  of  money,  quarrels,  controver- 
sies, trespasses,  damages  and  demands  whatsoever,  which  at  any  time 
or  times  heretofore  have  been  had,  made,  moved,  brought,  commen- 
ced, sued,  prosecuted,  committed,  omitted,  done  or  sufiered  by  or 
between  the  said  parties,  so  as  the  said  award  be  made  in  writing, 
and  ready  to  be  delivered  to  the  said  parties,  on  or  before  the 
^7  of  now  next  ensuing,   [and  if  the  said  A.  B.,  his   heirs, 

executors  or  administrators,  or  any  cf  them,  shall  not  prefer,  or  cause 
to  be  preferred,  any  bill  in  Equity  against  the  said  A.  A.,  B.  A.,  or 
eitber  of  them,  for  or  concerning  their  award  in  the  premises,]  then 
^1«  obligation  to  be  void,  otherwise  of  force. 

V  the  parties  have  a  mind  to  make  their  submission  a  Rule  of 
^^<W»  then  this  may  be  added  : 
6 


) 
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And  the  above  bound  A.  6.  doth  agree  and  desire,  that  this,  his 
submission,  be  made  a  Rule  of  the  Court  of  Common  Pleas  at 
Charleston. 

Condition  to  stand  to  the  award  of  three  arhitrators,  or  any  tiDO  of 
them,  and  an  umpire  appointed. 

The  condition  of  this  obligation  is  such,  that  if  the  above  bound 
A.  B.,  his  heirs,  executors  and  administrators,  for  and  on  his  and 
their  parts  and  behalfs,  shall  and  do  well  and  truly  stand  to,  obey, 
abide,  observe,  perform,  fulfil,  and  keep  the  award,  order,  arbitra- 
ment, final  end,  and  determination  of  ,  or  any  two  of  them, 
arbitrators  indifferently  elected,  and  named,  as  well  by  and  on  the 
part  and  behalf  of  the  said  A.  B.,  as  by  and  on  the  part  and  behalf  ol 
the  above  named  C.  D.  to  arbitrate,  award,  order,  judge  and  deter- 
mine, of  and  concerning  all,  and  all  manner  of  action  and  actiont, 
cause  and  causes  of  action  and  actions,  suits,  bills,  bonds,  specialties, 
covenants,  contracts,  promises,  accounts,  reckonings,  sums  of  money, 
judgements,  executions,  quarrels,  controversies,  trespasses,  damages, 
and  demands  whatsoever,  at  any  time  heretofore  had,  made,  moved, 
brought,  commenced,  sued,  prosecuted,  done,  suffered,  committed,  oi 
depending,  by  or  between  the  said  parties,  so  as  the  award  of  the  said 
arbitrators,  or  any  of  them,  bo  made  and  set  down  in  writing,  under 
their,  or  any  two  of  their  hands  and  seals,  ready  to  be  delivered  to 
the  said  parties  in  difference,  on  or  before  the  .  day  of 
now  next  ensuing,  then  this  obligation  to  be  void,  otherwise  of  force. 

And  if  the  said  arbitrators  shall  not  make  such  their  award,  of  and 
concerning  the  premises,  within  the  time  limited  as  aforesaid,  then  if 
the  said  A.  B.,  his  heirs,  executors,  and  administrators,  for  and  on  his 
and  their  part  and  behalf,  do  and  shall  well  and  truly  stand  to, 
observe,  perform,  fulfil,  and  keep  the  award,  determination,  and  un>pi- 
rage  [ifthe  umpire  be  named]  of  ,  being  a  person  indifferently 

named  and  chosen  between  the  said  parties  for  umpire ;  [if  not 
named]  of  such  person  as  the  said  arbitrators  shall  indifferently  choose 
for  umpire  in  and  concerning  the  premises,  so  as  the  said  umpire  do 
make  and  set  down  his  award  and  umpirage  in  writing,  under  his 
hand  and  seal,  ready  to  be  delivered  to  the  said  parties  in  difference, 
on  or  before  the  day  of  .  now  next  ensuing  ;  and  if  the 

said  A.  B.,  his  heirs,  executors,  or  administrators,  or  any  of  them, 
shall  not  prefer  or  cause  to  be  preferred,  any  bill  in  equity  against 
them  the  said  arbitrators  and  umpire,  or  any  of  them,  for  or  concern- 
ing the  award  of  them  the  said  arbitrators  or  umpire,  in  the  premi- 
ses, then  this  obligation  to  be  void,  otherwise  of  force. 
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And  the  above  bound  A.  B.  doth  agree  and  desire,  that  this  his 
submiuion  be  made  a  Rule  of  the  Court  of  Common  Pleas  at 
CharlestoiL 

Form  of  an  award  in  full. 

To  all  to  whom  these  presents  shall  come:  we,  A.  B.,  of  , 

sodC.  D.,  of  ,  do  send  greeting. 

Whereas  there  are  several  accounts  depending,  and  divers  contro- 
Tenies  have  arisen  between  ,  of  ,  yeoman,  of  the  one 

ptrt,  tod  ,  of  ,  yeoman,  of  the  other  part;  and  whereas, 

fat  the  putting  an  end  to  the  said  differences,  theyihe  said  and 

,  by  their  several  bonds  or  obligations,  bearing  date  last 

pMt,  are  reciprocally  become  bound  each  to  the  other  in  the  penal 
ram  of  ,  to  stand  to,  abide,  perform,  and  keep  the  award,  order, 

and  final  determination  of  us  the  said  ,  so  as  the  said  award  he 

niade  in  writing,  and  ready  to  be  delivered  to  the  parties  in  difference 
00  or  before  next  ensuing,  as  by  the  said  obligations  and  con- 

ditions thereof  may  appear:  Now  know  ye,  that  we  the  said  arbitra- 
tors, whose  names  are  hereunto  subscribed,  and  seals  affixed,  having 
taken  upon  us  the  burden  of  the  said  award,  and  having  fully  exam' 
med  and  duly  considered  the  proofs  and  allegations  of  both  the  said 
parties,  do  make  and  publish  this  our  award,  between  the  said  parties, 
in  manner  following;  that  is  to  say,  we  do  award  and  order,  that  all 
actions,  suits,  quarrels,  and  controversies  whatsoever,  had,  moved, 
arisen,  and  depending  between  the  said  parties,  in  law  or  Equity,  for 
any  manner  of  cause  whatsoever,  touching  the  said  premises,  to  the 
day  of  the  date  hereof,  shall  cease  and  be  no  further  prosecuted ;  and 
that  each  of  the  said  parties  shall  pay  and  bear  his  own  costs  and 
charges,  in  anywise  relating  to  or  concerning  the  premises.  And  we 
do  also  award  and  order,  that  the  said  shall  deliver  or  cause  to 

he  delivered  to  the  said  ,  at  within  the  space  of  9 

^    And  further,  we  do  hereby  award  and  order,  that  the  said 

shall,  on  or  before  ,  pay,  or  cause  to  be  paid  unto  the  said 

,  the  sum  of  .  We  do  also  award*  and  order,  dec,  and 

httly,  we  do  award  and  order,  that  the  said  and  ,  on  payment 

of  the  said  sum  of  ,  shall  in  due  form  of  law,  execute  each  to 

the  other  of  them,  or  to  the  other's  use,  general  releases,  sufiicient  in 
the  Uw  for  the  releasing  of  each  to  the  other  of  them,  his  heirs,  execu. 
U»i,  and  administrators,  of  all  actions,  suits,  arrests,  quarrels,  contro- 
▼ersies,  and  demands  whatsoever,  touching  or  concerning  the  premises 
^resaid,  or  any  matter  or  thing  thereto  relating,  from  the  beginning 
of  the  world  until  the  day  of  last  past  (viz.,  the  day  o^ 


44  LAW  OF  MAGISTRATES. 

the  date  of  the  arbitration  bonds.)     In  witness  whereof,  we  have 
hereunto  set  our  hands  and  seals,  the         day  of        in  the  year 
Witness  hereof, 

A.  B. 

C.  D. 

Form  of  an  Umpirage. 
(Recite  the  arbitration  bonds  as  before.)     Now  know  ye,  that  I 
,  umpire,  indifferently  chosen  by  ,  having  deliberately 

heard  and  understood  the  griefs,  allegations  and  proofs  of  both  the 
said  parties,  and  willing  (as  much  as  in  me  lieth)  to  set  the  said  par- 
ties at  unity  and  good  accord,  do  by  these  presents  arbitrate,  award, 
order,  decree,  and  judge,  as  followeth,  this  is  to  say,  dec. 


ARMS,   FIRE. 

Ist.  As  TO  White  Persons. 

2nd.  As  to  Slaves  and  Free  Persons  op  Color. 

3d.    Precedents. 

\sl.  As  to  White  Persons, 
Fiiinf  in  If  any  person  shall  shoot  off  any  gun  or  pistol  in  the  ni^ht  time, 


after  dark,  and  before  day.light,  without  necessity,  every  such  person 
shall  forfeit  the  sum  of  forty  shillings  for  each  gun  so  fired,  as  afore- 
said, to  be  recovered  by  warrant  from  any  ope  justice  of  the  peace 
of  the  county  where  the  offence  is  committed,  according  to  the  direc- 
tion of  the  act  forJhe  trial  of  small  and  mean  causes.  7  S.  L.,  412. 
AH  arms  and  equipments,  required  by  law,  and  horses  used  in  the 
Ezempc from  performance  of  military  duty,  are  exempt  from  seizure,  distress  and 
execution,  and  the  person  seizing  the  same  is  liable  to  a  penalty  of 
fifty  dollars,  recoverable  by  indictment.     A.  A.,  1841,  p.  210. 

2nd,  As  to  Slaves  and  Free  Persons  of  color. 

By  the  Act  of  1819,  6th  S.  L.,  539,  it  is  enacted  that  it  shall  not 

be  lawful  for  any  slave,  except  in  the  company  and  presence  of  some 

May  not      white  person,  to  carry  or  make  use  of  any  fire-arms  or  other  offensive 

^^Mit       weapon,  unless  such  slave  shall  have  a  ticket  or  license  in  writing 

from  his  owner  or  owners,  or  be  employed  to  hunt   and  kill  game, 

mischievous  birds  or  beasts  of  prey,  within  the  limits  of  his  master's 

plantation,  or  shall  be  a  watchman  in  and  over  his  owner's  fields  or 

plantation. 
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And  incase  any  white  person  shall  find  any  slave  using  or  carrying  any 
guQ  or  other  oflensive  weapon ,  contrary  to  (he  intent  and  meaning  of 
this  act,  he,  she  or  they  may  lawfully  seize  such  gun  or  other  offensive  ^**^•• 
weapon,  and  convert  the  same  to  his,  her  or  their  own  use;  but  before 
the  property  of  such  goods  shall  be  vested  in  the  person  who  shall 
seize  the  same,  such  person  ahall,  within  forty-eight  hours  after  such 
seizure,  go  before  the  next  justice,  and  shall  make  oath  of  the  manner  .^^ 
of  taking;  and  if  such  justice  of  the  peace,  after  such  oath  shall  be  Proceedings, 
made,  or  if  upon  any  other  examination,  he  shall  be  satisfied  that  the 
said  fire-arms  or  other  ofiensive  weapons  shall  have   been  seized 
according  to  the  directions,  and  agreeable  to  the  true  intent  and  mean- 
ing of  this  act,  the  said  justice  shall,  by  certificate  under  his  hand  and  c-rtiflcateof 
seal,  declare  the  forfeiture,  and  that  the  property  is  lawfully  vested  inJu*<^- 
the  person  who  seized  the  same;  provided  that  no  such  certificate  shall 
be  granted  until  the  owner  or  owners  of  such  fire-arniis,  or  other  ofien-  Notieeto 
sire  weapon,  so  seized  as  aforesaid,  or  the  overseer  or  overseers,  who 
shall  or  may  have  charge  of  such  slave  or  slaves,   from  whom  such 
fire-arms  or  other  offensive  weapon  shall  be  taken  or  seized,  shall  be 
duly  summoned  to  show  cause  (if  any  such  they  have,)  why  the  same 
should  not  be  condemned  as  forfeited,  nor  until  forty-eight  hours  after 
the  service  of  such  summons,  and  oath  made  of  the  service  thereof 
before  the  said  justice. 

By  Act  of  1843,  page  258,  the  time  for  going  before  the  magis- 
trate is  extended  to  ten  days;  also,  the  notice  to  the  owner;  and 
the  weapon  seized  is  liable  to  forfeiture  to  the  use  of  the  regiment. 

No  free  negro,  or  other  free  person  of  color,  shall  carry  any  fire- Free negroM 
arms  or  other  military  or  dangerous  weapon  abroad,  except  with  a 
written  ticket  from  his  or  their  guardian,  under  pain  of  forfeiting  the 
same,  and  being  fined  or  whipped,  at  the -discretion  of  any  magistrate 
and  three  freeholders,  before  whom  he  or  they  may  be  convicted 
thereof.     1835,  7th  S.  L.,  474. 

Sd,  Precedents, 

1st.  Form  of  summons  for  firing  guns  in  the  night  time. 

8outh.Caroli«^^^^       >  ^^  ^„y  j^^^^j  Constable. 

Complaint  having  been  made  to  me  that  A.  B.  did,  on  the  night  of 

,  the  day  of  ,  after  dark  and  before  day-light, 

without  necessity  shoot  off  a  gun,  whereby  he  has  forfeited  to  the 

Commiasioners  of  the  Poor  for  district,  the  sum  of  forty  shil- 

lings.    These  are,  therefore,  to  authorize  and  require  you  to  summon 
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the  said  A.  B.,  to  be  and  appear  before  me  at  ,  on 

next,  the  day  of  ,  at  o'clock,  to  answer  the  said 

charge.     Given  under  my  hand  and  seal,  this  day  of  A.  P. 

C.  D-     [l.  s.] 
Magistrate. 

2nd.  Affidavit  in  case  of  iveapon  taken  from  a  slave. 

State  of  South-Carolina,  \ 
District. 

Personally  appeared  before  me,  A.  B.,  who  being  duly  sworn, 
deposeth,  and  says  that  within  ten  days  last  past,  he  seized  and  took 
from  D.,  slave  of  C.  D  ,  a  (here  describe  the  gun  or  weapon;)  that 
said  slave  was  not  in  the  company  of  any  white  person,  had  no  ticket 
to  use  said  gun^  nor  was  he  employed  as  a  watchman,  or  to  hunt  or 
kill  game  within  his  master's  plantation;  and  deponent  claims 
forfeiture  of  said  weapon,  according  to  act  in  such  cases  made  and 
provided. 

Sworn  to  before  me  this  day  of 

A.  D.  C.  D. 

Magistrate. 

Signed,  A.  B. 

3d.  Certyicate  of  Forfeiture. 

State  of  South-Casolina, 
District. 

Whereas  A.  D.  hath  made  oath  before  me,  according  to  law,  that 
he  did  on  the  day  of  ,  seize  and  take  from  D.,  slave  of 

C.  D,  a  (here  describe  the  weapon)  who  was  using  and  carrying  the 
same  contrary  to  law.  And  whereas,  ten  days  notice  has  been  given 
to  the  said  C.  D.,  to  shew  cause,  (if  any,)  why  the  same  should  not 
be  condemned  as  forfeited,  and  no  satisfactory  cause  has  been  shewn. 
Now,  therefore,  I.,  E.  F.,  magistrate,  hereby  certify  and  declare  the 
said  weapon  to  be  forfeited  and  lawfully  condemned,  to  be  sold  within 
ten  days.     Given  under  mj  hand  and  seal  this  day  of 

A.  D.,  18 

E.  F.    [l.  8.] 

Magistrate. 
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ARREST. 

Ist.  WHi:T  IS  AN  ARREST. 

2nd.  Who  may  or  may  not  be  arrested. 
dd.  For  what  causes  op  suspicion  an  arrest  may  be. 
4th.  By  whom  an  arrest  shall  be  made. 
5th.  The  matvner  of  an  arrest. 
6th.  What  is  to  be  done  after  the  arrest. 
* 
IsU  What  is  an  Arrest. 

An  arrest  signifies  the  restraint  of  a  man's  person,  depriving  him 
of  his  own  free  will  and  liberty,  and  binding  him  to  become  obedient 
to  the  law;  and  it  may  be  called  the  beginning  of  imprisonment. 
Lunb.  93. 

2d.  Who  may  or  may  not  be  Arrested. 

No  person  shall  be  freed  from  arrests  for  treason,  felony  or  breach 
of  the  peace.     4  Inst.  24,  25. 

The  Senators  and  Representativef^  of  the  United  States  shall  in  all  privticgad 
cases,  except  treason,  felony,  and  breach  of  the  peace,  be  privileged  p*'**"*- 
from  arrest,  during  their  attendance  at  the  session  of  their  respective 
hoases,  and  in  going  to  and  returning  from  the  same.     Const,  of  the 
U.  8.,  Sec.  6,  Art.  1. 

The  privileges  of  the  members  of  both  Houses  shall  not  be  exten- 
ded so  as  to  protect  any  member  who  shall  be  charged  with  treason, 
felooy,  or  breach  of  the  peace.     Const,  of  S.  C,  Sec.  14.  Art.  1. 

No  civil  officer  shall  execute  any  process  (unless  for  treason, 
felonj,  or  breach  of  the  peace)  on  any  person,  at  any  muster,  or  other  At  muter, 
time  when  such  person  shall  be  obliged  to  bear  arms,  nor  in  going  to 
or  returning  from  any  muster  or  place  of  rendezvous,  or  within  twenty- 
fixir  hours  afler  such  person  shall  be  discharged  from  appearing  in  the 
regiment,  company  or  troop,  to  which  he  shall  belong,  under  the  pen- 
^Htj  of  £5,  and  the  service  of  such  process  shall  be  void.  Militia 
Act,  10th  May,  1794. 

In  cases  of  corporations,  the  process  is  by  a  distringas,  for  they 
cumot  be  arrested.     3  Salk.  46. 

A  warrant  executed  against  any  person  whatsoever  on  the  Lord's  on  Lord*t 
Day,  is  void,  and  the  persons  serving  the  same  shall  sufier  damages  ^*^* 
u  if  they  had  done  the  same   without  warrant;  except  in  cases  of 
treason,  felony  or  breach  of  the-peace.     A.  A.,  No.  829. 
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Common 
fame. 


Clrcum- 


Behaviour. 


Bad 
Company. 


Offlcen. 


Private 


2d.  For  what  causes  of  suspicion  an  arrest  may  he. 

By  the  statute  of  34  Ed.  3,  c.  1.,  power  is  given  to  the  justices  of 
the  peace,  to  arrest  all  those  whom  they  find  by  indictment,  or  by 
suspicion,  and  to  put  them  in  prison.  And  the  causes  of  suspicion^ 
which  are  generally  agreed  to  justify  the  arrest  of  an  innocent  person 
for  felony,  are  as  follow  : 

The  common  fame  of  the  country,  though  it  seems  that  it  ought  to 
appear  upon  evidence,  in  an  action  brought  for  such  arrest,  that  such 
fame  had  some  probable  ground.     2  Hawk.  76. 

The  being  found  in  such  circumstances  as  induce  a  strong  presump- 
tion of  guilt,  as  coming  out  of  a  house  wherein  murder  hath  been 
committed,  with  a  bloody  knife  in  one's  hand;  or  being  found  in  pos- 
session of  any  part  of  goods  stolen,  without  being  able  to  give  a 
probable  account  of  coming  honestly  by  them.     2  Haw.  76. 

The  behaving  one's  self  in  such  a  manner  as  betrays  a  conscious- 
ness of  guilt,  as  where  a  man  accused  of  felony,  on  hearing  that  a 
warraAt  is  taken  out  against  him,  doth  abscond.     2  Haw.  76. 

But  the  party  who  flies  from  an  arrest  for  a  capital  offence,  is  not 
thereby  guilty  of  a  capital  ofience.     2  Haw,  122. 

The  being  found  in  company  with  one  known  to  be  an  offender  at 
the  time  of  the  offence,  or  generally  at  other  times  keeping  company 
with  persons  of  scandalous  reputation.     2  Haw.  76.     2  Inst.  52. 

The  living  an  idle,  vagrant,  and  disorderly  life,  without  having  any 
visible  means  to  support  it.     2  Hawk.  76. 

The  being  pursued  by  hue  and  cry.     2  Hawk.  76. 

For  if  a  felony  is  done,  and  one  is  pursued  upon  hue  and  cry,  that 
is  not  of  ill  fame,  suspicious,  unknown  nor  indicted,  he  may  be 
attached  and  imprisoned  by  the  law  of  the  land.     2  Inst.  52. 

But  generally  no  such  cause  of  suspicion  as  any  of  the  above  men- 
tioned will  justify  an  arrest,  where  in  truth  no  such  crime  hath  been 
committed,  unless  it  be  in  the  case  of  hue  and  cry.     2  Haw,  76. 

4ih.  By  whom  the  arrest  shall  he  made. 

In  criminal  cases,  a  person  may  be  apprehended  and  restrained  of 
his  liberty,  and  not  only  by  process  out  of  some  court,  or  warrant  from 
a  magistrate,  but  frequently  by  a  constable,  watchman,  or  private 
person,  without  any  warrant  or  precept. 

Thus,  all  persons  who  are  present  when  a  felony  is  committed,  or  a 
dangerous  wound  given,  are  bound  to  apprehend  the  offender,  on  pain 
of  being  fined  and  imprisoned  for  their  neglect.     2  Haw.  74. 

Also,  every  private  person  is  bound  to  assist  an  officer  demanding 


LAW  OF  MAGISTRATES.  49 

his  help,  for  the  taking  of  a  felon,  or  the  suppressing  of  an  affray.     2 
Haw.  75. 

Also,  a  watchman  may  arrest  a  night  walker,  without  any  warrant 
firom  a  magistrate.     2  Inst.  52. 

Iq  like  manner,  a  constable  may  ex  officio^  arrest  a  breaker  of  the 
peace  in  his  view,  and  keep  him  in  his  house,  or  in  the  stocks,  till  he 
can  bring  him  before  a  justice.     1  H.  H.,  587. 

Or  any  person  whatsoever,  if  any  affray  be  made  to  the  breach  of 
the  peace,  may  without  any  warrant  from  a  magistrate,  restrain  any 
of  the  offenders,  to  the  end  the  peace  may  be  kept;  butafler  the  affray 
is  ended,  they  cannot  be  arrested  without  an  express  warrant.  2 
Inst.  52. 

So  much  concerning  an  arrest  without  a  warrant;  next  follows, 
arresting  with  such  warrant. 

The  warrant  is  ordinarily  directed  to  the  sheriff  or  constable,  andoflieer 
they  are  indictable  and  subject  thereupon  to  a  fine  and  imprisonment, 
if  they  neglect  or  refuse  it.     1  H.  H.,  581. 

If  it  be  directed  to  the  sherifi^  he  may  command  his  under  sheriff,  By  deputy, 
or  other  sworn  or  known  officer,  to  serve  it,  without  writing  any  pre- 
cept; but  if  he  will  command  another  man,  that  is  no  such  officer,  to 
serve  it,  he  must  give  him  a  written  precept,  otherwise  false  impri- 
sonment will  lie.     Lamb.,  89. 

But  eyerj  other  person  to  whom  It  is  directed,  must  personally 
execute  it;  yet  it  seems  that  any  one  may  lawfully  assist  him.  2 
Haw.,  86. 

If  a  warrant  be  generally  directed  to  all  constables,  no  one  can 
execute  it  out  of  his  own  precinct;  for  in  such  case  it  shall  be  taken 
respectively  to  each  of  them  within  their  several  districts,  and  not  to 
one  of  them  to  execute  it  within  the  district  of  another;  but  if  it  be 
directed  to  a  particular  constable,  (Mr.  Hawkins  says  to  a  particular 
coQitable  by  name,)  he  may  execute  it  any  where  within  the  jurisdic- 
tion of  the  justice,  but  is  not  compellable  to  execute  it  out  of  his  own 
comublewick.  Lord  Raym.,  546.  1  H.  H.,  581.  2  H.  H.,  110. 
2  Haw.,  86. 

The  justice  that  issues  the  warrant  may  direct  it  to  a  private  person  privite 
if  he  pleaseth,  and  it  is  good;  but  he  is  not  compellable  to  execute  it,  Mmpdi«S! 
unless  he  be  a  proper  officer.     1  H.  H.,  581. 

But  by  the  justice's  oath,*  the  warrant  ought  not  to  be  directed  to  the 
ptrty,  bat  to  some  indifferent  person,  to  execute  it. 

If  a  warrant  is  directed  to  two  or  more  jointly,  yet  any  one  of  them 
alone  maj  execute  it.    Dalt.,  c.  169. 
7 
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By  City  The  City  Guard  of  Charleston  have  the  right  to  arrest  persons  com- 

mitting afTrays  or  breaches  of  the  peace,  without  any  warrant.  City 
Council  vs.  Payne,  2  N.  &  Mc,  475, 

Private  persons,  without  a  warrant,  may  arrest  in  this  Stale  a  party 

FeioMfrom  who  has  committed  a  felony  in  another  State,  and  prima  facte  evi- 

sute.  dence  of  the  fact,  as  the  proclamation  of  the  governor's,  or  proof  of 

true  bill  found,  is  sufficient  to  warrant  the  arrest.     State  vs.  Andrews, 

1  Hill,  327. 

6/^,  The  manner  of  an  Arrest. 

WiUifpeed.  The  officer  to  whom  a  warrant  is  directed  and  delivered,  ought, 
with  all  speed  and  sccresy,  to  fmd  out  the  party,  and  then  to  execute 
the  warrant.     Dalt.  c.  169. 

It  is  certainly  an  offence  of  a  very  high  nature  to  oppose  one  who 
lawfully  endeavors  to  arrest  another  for  treason  or  felony:  and  it  seems 
that  the  person  who  so  opposes  an  arrest  for  treason,  whereof  he  knows 
the  parly  to  have  been  guilty,  is  thereby  guilty  of  the  treason;  and 
that  he  who  so  opposes  an  arrest  for  felony,  is  an  accessary  to  the 
felony.     2  Haw.  121. 

Niffht.  '^^  arrest  in  the  night  is  good,  both  at  the  suit  of  the  State,  and  of 

the  subject;  else  the  party  may  escape.     1)  Co.  66. 

Constables  and  others  may,  on  having  the  warrant  endorsed  by  a. 

In adifferent justice  in  another  district  or  county,  into  which  an  offender  shall  havo 
escaped,  arrest  an  offender  in  such  other  district  or  county,  and  carry 
him  before  the  justice  who  endorsed  the  warrant,  or  some  other  justice 
or  justices  of  such  other  district  or  county,  if  the  offence  is  bailable , 
to  find  bail;  or  else  shall  carry  him  back  again  before  a  justice  in  tbe 
district  or  county  from  whence  the  warrant  did  first  issue. 

Ttme  Any  justice,  or  the  sheriff,  may  take  of  the  district  or  county  itny 

number  that  he  shall  think  meet,  to  pursue,  arrest  and  imprison  trai- 
tors, murderers,  robbers  and  other  felons;  or  such  as  do  break',  or  g^ 
about  to  break  or  disturb  the  peace;  and  every  man  being  required y 
ought  to  assist  and  aid  them,  on  pain  of  fine  and  imprisonment.  DaH* 
c.  171. 

But  it  is  not  justifiable  for  a  justice,  sheriff,  or  other  officer  to  assenri' 
ble  the  posse  comitatus,  or  raise  a  power  or  assembly  of  people,  upon 
their  own  heads,  without  just  cause.     Dalt.,  c.  171. 

And  in  such  case  it  is  referred  to  the  discretion  of  the  justice,  sberi^ 
or  other  officer,  what  number  they  will  have  to  attend  on  them,  anJ 
how,  and  afler  what  manner  they  shall  be  armed,  or  otherwise  fur^ 
nished.     Dalt.,  c.  171 
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As  to  the  CMe  of  breaking  open  doors,  in  order  to  apprehend  offen-  BrnJUnf 
len,  it  18  to  be  observed,  that  the  law  doth  never  allow  of  such  ^^^ 
iitremities,  but  in  case  of  necessity;  and  therefore,  that  no  one  can 
ualifjthe  breaking  open  another's  door,  to  mako  an  arrest,  unless  lie 
Snt  signify  to  those  in  the  house  the  cause  of  his  coming,  and  request 
kliefn  to  give  him  admittance.    2  Haw.  66. 

Btt  where  a  person  authorized  to  arrest  another,  who  is  sheltered 
in  a  house,  is  denied  quietly  to  enter  into  it,  in  order  to  take  him,  it 
aeems  generally  to  be  agreed,  that  he  may  justify  the  breaking  open 
the  doors,  in  the  following  instances : 

Upon  a  warrant  grounded  on  an  indictment  for  any  crime  whatso-  upon 
ever,  or  upon  a  warrant  from  the  General  Court  of  Sessions,  to  com-  ^■'™**' 
pel  a  man  to  find  sureties  for  the  peace  or  good  behaviour. 

Where  one  is  known  to  have  committed  a  treason  or  felony,  or  to 
have  given  another  a  dangerous  wound,  is  pursued  either  with  or  on 
without  a  warrant,  by  a  conltablo  or  private  person,  and  upon  a  war- 
not,  for  probable  cause  of  suspicion  of  felony,  the  person  to  whom 
neb  warrant  is  directed,  may  break  open  doors  to  take  the  person 
nspected,  if  upon  demand  he  will  not  surrender  himself^  as  well  as 
if  there  had  been  an  express  and  positive  charge  against  him. 

And  as  he  may  break  open  such  person's  own  house,  so  much  more 
^J  he  break  open  the  house  of  another  to  take  him;  for  so  the 
*^riff  may  do  upon  a  civil  process:  but  then  ho  must,  at  his  peril, 
"^  that  the  felon  be  there;  for  if  the  felon  be  not  there,  he  is  a  tres- 
P^r  to  the  stranger  whose  house  it  Is.     2  H.  H.,  117. 

^Qt  it  seems  that  he  that  arrests  as  a  private  man  barely  upon  sus- 
P'CMm  of  felbny,  cannot  justify  the  breaking  open  of  doors  to  arrest 
^  party  suspected,  but  he  doth  it  at  his  peril;  that  is,  if  in  truth  he 
^  a  felon,  then  it  is  justifiable;  but  if  he  bo  innocent,  but  upon  a  rea- 
^ble  cause  suspected,  it  is  not  justifiable.     1  H.  H.,  82. 

But  a  constable  in  ruch  case  may  justify,  and  the  reason  of  the 
^rence  is  this;  because,  that  in  the  former  case,  it  is  but  a  thing 
P^nnitted  to  private  persons  to  arrest  for  suspicion,  and  they  are  no^ 
Nishahle  if  they  omit  it,  and  therefore  they  cannot  break  open  doors; 
^  in  esse  of  a  constable,  he  is  punishable  if  he  omit  it  upon  com* 
P^int.    2  H.  H.,  92. 

l^pon  a  warrant  from  a  justice  of  the  peace,  to  find  sureties  for  the 
P«»ceorgood  behavior.  2  Haw.,  86.  1  H.  H.,  582.  2  H.  H.,  117. 
And  in  general,  Mr.  Dalton  says,  an  officer  upon  any  warrant  from 
^hitice,  either  for  the  peace  or  good  behavior,  or  in  any  case  where 
^0  State  is  party,  may  by  force  break  open  a  man's  house  to  arrest  the 
<Aiider.    Dalt.,  c.  169. 
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On  a  warrant  to  search  for  stolen  goods,  the  doors  may  be  broken 
open,  if  the  goods  are  there;  and  if  they  are  not  there,  the  constable 
seems  indemnified;  but  he  that  made  the  suggestion,  is  punishable. 
2  II.  H.,  151. 

On  the  warrant  of  a  justice  of  the  peace  for  the  levying  of  a  forfei- 
ture in  execution  of  a  judgment,  or  conviction  for  it,  grounded  on 
any  Act  of  Assembly,  which  gives  the  whole  or  any  part  of  such  for- 
feiture to  the  State.     2  Haw.,  86. 

Where  an  afiray  is  made  in  a  house,  in  the  view  or  hearing  of  the 
constable,  he  may  brealc  open  the  doors  to  take  them.  1  Haw.,  137. 
2  Haw.,*  87. 

If  there  be  disorderly  drinking  or  noise  in  a  house,  at  any  unsea- 
sonable time  of  night,  especially  in  inns,  taverns,  or  ale-houses,  the 
constable,  or  his  watch,  demanding  entrance,  and  being  refused,  may 
break  open  the  doors  to  see  and  suppress  the  disorder.   *2  H.  H.,  95. 

Wherever  a  person  is  lawfully  arrest^  for  any  cause,  and  after- 
wards escapes,  and  shelters  himself  in  a  house.     2  Haw.,  87. 

But  upon  a  general  warrant,  without  expressing  any  felony  or  trea- 
son, or  surety  of  the  peace,  the  officer  cannot  break  open  a  door.  1 
H.  H.,  .584. 

In  a  civil  suit,  the  officer  cannot  justify  the  breaking  open  an  out- 
ward door  or  window,  in  order  to  execute  process;  if  he  doth,  he  is  a 
trespasser:  but  if  he  findeth  the  outward  door  open  and  entereth  that 
way;  or  if  the  door  be  open  to  him  from  within,  and  he  entereth,  he 
may  break  open  the  inward  doors,  if  he  findeth  that  necessary,  in 
order  to  execute  his  process.     Fost.,  319. 

For  a  man's  house  is  his  castle,  for  safety  and  repose  to  himself  and 
&mily;  but  if  a  stranger,  who  is  not  of  the  family,  upon  a  pursuit, 
taketh  refuge  in  the  house  of  another,  this  rule  doth  not  extend  to  him, 
it  is  not  his  castle,  he  cannot  claim  the  benefit  of  sanctuary  therein. 
Fost.,  320. 

And  it  is  always  to  be  remembered  that  this  rule  must  be  confined 
to  the  case  of  arrest  upon  process  in  civil  suits  only;  for  where  a 
felony  hath  been  committed,  or  a  dangerous  wound  given,  or  even 
where  a  minister  of  justice  cometh  armed  with  process  founded  en  a 
breach  of  the  peace,  the  party's  house  is  no  sanctuary  for  him  :  in 
these  cases,  the  justice  which  is  due  to  the  public,  must  supersede 
every  pretence  of  private  inconvenience.     lb. 

Finally,  in  all  these  cases,  if  an  officer,  to  serve  any  warrant, 
enters  into  a  house,  the  doors  being  open,  and  then  the  doors  are 
locked  upon  him,  he  may  break  them  open  in  order  to  regain  his 
liberty.     2  Haw.,  87, 
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if  there  be  a  warrant  against  a  person,  for  a  trespass  or  breach  of 
the  peace,  and  he  flies  and  will  not  yield  to  the  arrest,  or  being  taken 
makes  his  escape,  if  the  officer  kill  him,  it  is  murder.     2  H.  H.,  117.  When  an 

But  if  such  person,  either  upon  the  attempt  to  arrest,  or  aaer  the  ^^^^  "**** 
trrest,  assault  the  officer,  to  the  intent  to  make  his  escape  from  him, 
and  the  officer  standing  upon  his  guard  kills  him,  this  is  no  felony;  for 
he  is  not  bound  to  go  back  to  the  wall,  as  in  common  cases  of  «e 
defendo,  for  the  law  is  his  protection.     2  H.  H.,  118. 

fiut  where  a  warrant  issueth  against  a  person  for  felony,  and  either 
before  arrest,  or  after,  he  flies  and  defends  himself  with  stones  or 
weapons,  so  that  the  officer  roust  give  over  his  pursuit  or  otherwise 
cannot  take  him,  without  killing  him,  if  he  kill  him  it  is  no  felony : 
aid  the  same  law  is,  for  a  constable  that  doth  it  by  virtue  of  his  office, 
or  on  hue  and  cry.     2  H.  H. ,  1 18. 

fiut  then  there  must  be  these  cautions:  (1.)  He  must  be  a  lawful 
officer,  or  there  must  be  a  lawful  warrant.  (2.)  The  party  ought  to 
have  notice  of  the  reason  of  the  pursuit,  namely,  because  a  warrant 
is  against  him.  (3.)  It  must  be  a  case  of  necessity,  and  that  no  such 
a  necessity  as  in  the  former  case,  where  an  assault  is  made  upon  the 
officer;  but  this  is  the  necessity,  namely,  that  he  cannot  otherwise  be 
taken.    2  H.  H.,  119.  ' 

Bat  though  a  private  person  may  arrest  a  felon,  and  if  he  fly  so  as 
he  cannot  be  taken  without  he  be  killed,  it  is  eicusable  in  this  case 
for  the  necessity;  yet  it  is  at  his  peril  that  the  party  be  a  felon;  for  if 
he  he  innocent  of  the  felony,  the  killing  (at  least  before  the  arrest) 
aeems  at  least  manslaughter;  for  an  innocent  person  is  not  bound  to  . 
take  notice  of  a  private  person's  suspicion.     2  H.  H.,  119. 

A  person  sworn  and  commonly  known,  and  acting  within  his  own 
pncinct,  need  not  show  his  warrant;  but  he  ought  to  acquaint  the 
pirty  with  the  substance  of  it.     2  Haw.,  85. 

But  if  he  acts  out  of  his  precinct,  or  it  is  not  sworn  and  commoriy  vn^  ,^^,^ 
^oown,  he  must  show  his  warrant  if  demanded.     2  Haw.,  85,  86.  ^ 
Otherwise  the  party  may  make  resistance,  and  needs  not  to  obey  it. 
Dalt.,  c.  169. 

But  if  the  constable  has  no  warrant,  but  doth  it  by  virtue  of  his 
office,  as  a  constable,  it  is  sufficient  to  notify  that  he  ib  a  constable,  or 
that  he  arrests  in  the  State's  name.     1  H.  H.,  588. 

If  the  constable  come  unto  the  party,  and  require  him  to  go  before 
the  justice,  this  is  no  arrest  or  imprisonment.     Dalt.,  c.  170. 

For  bare  words  will  not  make  an  arrest,  without  laying  hold  on  the 
penoQ,  or  otherwise  confining  him;  but  if  an  officer  comes  into  a 
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room,  and  tells  tbo  party  he  arrests  him,  and  locks  the  door,  this  is 
an  arrest;  for  he  is  in  custody  of  the  officer.  Salk.,  79.  2  Haw., 
129.     Cases  in  the  time  of  Lord  Hard vvicke,  301. 

It  hath  been  holden,  that  if  a  constable,  afler  he  hath  arrested  the 
party  by  force  oCa  warrant,  suffer  him  to  go  at  large,  upon  his  promise 
to  come  again  and  find  sureties,  he  cannot  aflerwards  arrest  him  by 
force  of  the  same  warrant;  however,  if  the  p&rty  return,  and  put  him- 
self again  under  the  custody  of  the  constable,  it  seems  that  it  may  be 
probably  argued,  that  the  constable  may  lawfully  detain  him,  and 
bring  him  before  the  justice,  in  pursuance  of  such  warrant;  but  in 
this  the  law  doth  not  seem  to  be  clearly  settled.     2  Haw.,  81. 

But  if  the  party  arrested  do  escape,  the  officer  upon  fresh  suit  may 
take  him  again  and  again,  so  oflen  as  he  escapeth,  although  he  were 
out  of  view,  or  that  he  shall  fly  into  another  town  or  county,  or  dis- 
trict.    Dalt.,  c.  169. 

6th,  What  is  to  be  done  after  the  Arrest. 

When  a  private  person  hath  arrested  a  felon,  or  one  suspected  of 
felony,  he  may,  with  as  much  speed  as  he  conveniently  can,  deliver 

Breofht  him  to  a  constable,  to  carry  to  a  justice  of  the  peace,  or  he  may  carry 
him  there  himself.     1  H.  H.,  589. 

If  the  constable,  or  his  \ratch,  hath  arrested  affrayers,  or  persons 
drinking  in  an  ale-house,  disorderly,  at  an  unseasonable  time  of  night, 

Imprinned.  he  may  put  the  persons  in  the  stocks,  or  in  a  prison,  if  there  be  one  in 
the  place,  till  the  heat  of  their  passion  or  intemperance  is  over,  though 
he  deliver  them  afterwards,  or  till  he  can  bring  them  before  a  justice. 
2  H.  H.,  95. 

If  the  arrest  is  by  virtue  of  a  warrant,  when  the  officer  hath  made 
the  arrest,  he  is  forthwith  to  bring  the  party,  according  to  the  direction 

wunuit.  ^  of  the  warrant:  if  it  be  to  brings  the  party  before  the  justice  who 
granted  the  warrant  specially,  then  the  officer  is  bound  to  bring  him 
before  the  same  justice;  but  if  the  warrant  be  to  bring  him  before  any 
justice  of  tho  county  or  district,  then  it  is  in  the  election  of  the  officer 
to  bring  him  before  what  justice  he  thinks  fit,  and  not  in  the  election 
ot  the  prisoner.     1  H.  H.,  582.     2  H.  H.,  112. 

Detained  if  But  if  the  time  be  unseasonable,  as  in  or  near  the  night,  whereby 
he  cannot  attend  the  justice,,  or  if  there  be  danger  of  a  present  rescue, 
or  if  the  party  be  sick,  he  may  secure  him  in  the  stocks,  or  in  an 
house,  till  the  next  day,  or  such  time  as  it  may  be  reasonable  to  bring 
him.  2  H.  H.,  120. 
And  when  he  hath  brought  him  to  the  justice,  yet  he  is  in  law  ttill 
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ID  his  custddj;  till  the  justice  discharge,  or  bail,  or  commit  him.     2 
H.  H.,  120. 

But  it  is  said,  the  constable  is  not    obliged  to  return  the  warrant  May  ke«p 
itself,  but  may  keep  it  for  his  own  justification,  in  case  he  should  be 
questioned  for  what  he  had  done;  but  only  to  return  what  he  has  done 
upon  it.    Lord  Raym.,  1106. 


ARSON. 

Isl.  What  is. 
Arson,  at  common  law,  is  the  malicious  and  voluntary  burning  the 
-  house  of  another,  by  night  or  by  day.  By  the  term  house,  is  meant  d^qkiqq. 
not  only  the  dwelling,  but  all  out-houses,  which  are  parcel  thereof 
though  not  adjoining  thereto,  or  under  the  same  roof.  A  house  to  be 
a  parcel  of  the.dwelling-house,  must  be  somehow  connected  or  con- 
tributing to  it,  such  as  a  kitchen,  smoke-  house,  or  such  other  as  is 
Qsoally  considered  as  a  necessry  appendage  of  a  dwelling-house. 

It  cannot  embrace  a  store,  blacksmith's  shop,  or  any  other  building 
separated  from  it,  and  appropriated  to  another  and  distinct  use,  unless 
wch  store  is  under  the  same  roof,  or  some  of  the  family  sleep  in  it. 
State  Ys.  Gians,  1  N.  &  Mc,  683. 

2d.  Of  the  Burning, 
The  burning  necessary  to  constitute  arson  must  be  an  actual  burn- 
ing of  the  whole  or  some  part  of  the  house.     Neither  a  bare  intention,  . 

'^  Aetual 

nor  eren  an  actual  attempt  to  burn  a  house,  by  putting  fire  into  it,  bumtof. 
^  amount  to  the  offence  if  no  part  of  it  be  burned;  but  it  is  not 
nocessaiy  that  any  part  of  the  house  should  be  wholly  consumed,  or 
^  the  fire  should  -have  any  continuance,  and  the  offence  will  be 
complete,  though  the  fire  be  put  out,  or  go  out  of  itself.  Russell  on 
Crimes,  2,  466. 

3j.  The  burning  must  he  wilful  and  malicious^  otherwise  it  is  ordy  a 

trespass. 
No  negligence  or  mischance  will  amount  to  such  burning.  But  the 
wilful  or  malicious  burning  need  not  correspond  to  precise  intent  of 
the  party.  If  A.  have  a  malicious  intent  to  burn  the  house  of  B.,  and 
io  setting  fire  to  it,  burn  the  house  of  C,  though  the  house  of  B. 
escape,  this  will  be  held  in  law  to  be  the  wilful  and  malicious  burning 
4if  the  house  of  C.     And  each  malicious  and  wilfiil  burning  of  the 
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house  of  another,  may  be  by  the  means  of  setting  fire  to  the  party's 
own  house,  and  this,  though  it  should  appear  that  the  primary  inten- 
tion of  the  party  was  only  to  burn  his  own  house. 

4ih.  It  must  be  the  house  of  another. 
And  the  burning  a  party's  own  house,  if  no  other  be  burned  thereby, 
is  not  arson,  but  if  near  to  other  houses,  or  in  a  crowded  city,  it  is  a 
great  misdemeanor.  But  if  the  house  be  that  of  another,  and  the 
party  have  a  mere  possession,  without  an  interest  therein,  the  burning 
such  house  is  arson.     Russ.,  2,  488. 

bth.  Punishment, 
The  punishment  of  arson  is  death,  without  benefit  of  clergy,  where- 
fore a  magistrate  may  not  admit  to  bail,  the  party  charged  therewith. 


ASSAULT    AND    BATTERY. 

\st.  What  is  an  Assault. 
An  assault  is  an  attempt  or  offer  with  force  and  violence  to  do  a 

AttMnptto  corporal  hurt  to  another,  as  by  striking  at  another,  holding  up  the  fist 
in  a  threatening  manner  within  striking  distahce,  throwing  at  with 
intent  to  strike,  presenting  a  gun  within  shooting  distance,  or  any 
other  similar  act.     No  words  whatsoever,  be  they  ever  so  provoking, 

Word!  not.  will  amount  to  an  assault.  And  the  words  used  at  the  time  may  so 
explain  the  intention  of  the  party  as  to  qualify  his  act  and  prevent  it 
from  being  deemed  an  assault,  as  where  A.  laid  his  hand  upon  his 

Aet  explain- sword  and  said,  **  If  it  were  not  assize  time  I  would  not  take  such 

ed  by  wor<liL 

language  from  you."  It  was  holden  not  to  be  an  assault,  on  the 
ground  that  he  did  not  design  to  do  the  other  party  any  corporal  hurt 
at  that  time.  Any  ofifer  or  attempt  to  do  violence  to  the  person  of 
another,  in  a  rude,  angry,  or  resentful  manner,  is  an  assault.  'There- 
fore, where  a  party  had  a  negro  in  custody,  and  tied  to  his  person  by 
a  rope,  and  another  cut  the  rope  and  carry  off  the  negro,  it  was  held 
to  be  an  assault.     State  vs.  Davis  ^  Pardee,  1  Hill,  46. 

The  taking  indecent  liberties  with  a  female,  without  her  consent, 
though  she  do  not  resist,  is  an  assault;  so  also,  the  exposing  another  to 
the  inclemency  of  the  weather.     Russell  on  Crimes,  1 ,  605. 

2d.  What  is  a  Battery. 
A  battery  ia  more  than  an  attempt  to  do  a  corporal  hurt  to  anoChery 
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but  any  injury  whatsoever,  be  it  ever  so  small,  being  actually  done  to 
the  person  of  a  man  in  an  angry,  revengeful,  rude,  or  insolent  man- 
ner,  such  as  spitting  in  his  face,  or  any  touching  him  in  anger,  or 
▼iolentlyjostlinghimoutof  the  way,  is  a  battery.  For  every  man's 
person  is  sacred,  and  the  law  prohibits  any  meddling  therewith 
in  the  slightest  manner.     Russell  1,  605. 

The  Injury  need  not  be  effected  directly  by  the  hand  of  the  party. 
Thus,  there  may  be  an  assault  by  encouraging  a  dog  to  bite,  by  riding  sattiiif  ooa 
over  a  person  with  a  horse,  or  by  wilfully  or  violently  driving  a  cart 
against  the  carriage  of  another,  thereby  causing  bodily  injury  to  the 
persons  travelling  in  it. 

And  one  who  incites  others  to  commit  an  assault  and  battery,  is  incbtug 
.  hinwelf  guilty  of  the  ofience,  if  it  be  committed.     State  vs.  Lymburn,  "*'**^* 
2  Bre.  R.,  397. 

Neither  is  it  necessary  that  the  assault  should  be  immediate,  as 
where  a  defendant  throw  a  lighted  squib  into  a  market  place,  whichTfarowinga 
being  tossed  from  hand  to  hand,  at  last  hit  the  plaintiff  in  the  face,**^^* 
tod  put  out  his  eye — this  was  adjudged  an  assault   and   battery. 
Whether  an  act  shall  amount  to  a  battery,  niust,  in  every  case,  be 
collected  from  the  intention.     Thus,  if  one  person  lay  hands  on  another 
toprsTent  abroach  of  the  peace,  or  to  separate  him  from  another intgntkNi. 
with  whom  he  is  fighting,  it  is  not  a  battery;  or,  if  two  consent  to 
plaj  at  cudgels  and  one  happen  to  hurt  the  other,  it  would  not  amount 
to  a  battery. 

2d.  In  what  eases  AssauU  and  Battery  may  he  justified. 

No  words  will  justify  an  assault,  nor  will  an  assault,  or  even  a  blow,  vvoriiBoc. 
jttttify  an  enormous  battery.     State  vs.  Wood,  1  Bay,  351,  and  State 
▼8.  Quia,  2  Tr.  Con.,  694.     Yet,  if  the  defence  be  proportionate  to  ■^•*«ftn^- 
the  aggression,  a  party  may  justify  in  defence  of  his  person,  wife, 
•errant,  master,  parent  or  child. 

A  man  may  use  force  to  put  another  out  of  his  house,  if  he  remain  sntrjof 
*fcr  being  desired  to  leave.     Yet,  he  must  use  only  such  force  as  is  •**"*• 
iiecessary  to  put  him  out,  and  he  may  not  inflict  a  violent  battery. 
^te  vs.  Lazarus,  1  M'C,  84. 

In  any  trespass  or  breach  of  a  close,  without  violence,  a  party  nequeit  to 
cannot  justify  an  assault  without  a  request  to  depart;  but  if  the  entry    ^"'^ 
be  with  violence,  it  may  be  opposed  at  once,  with  violence.    Green 
^  Goddard,  2  Salk,  641. 

4/A.  Punishment* 

The  party  injured  may  recover  damages  for  an  assault  and  battery, 

8 
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in  a  civil  action,  whicli  must  be  brought  within  twelve  months,  ai 
FroMeaUon*  pursue  the  defendant  in  a  prosecution  at  the  suit  of  the  State.     In  t! 

latter  case,  the  punishment  of  a  white  person  is  hy  fine  and  impriso 

ment,  and  of  a  slave,  by  imprisonment,  whipping,  or  confinement  < 

the  tread  mill. 

By  the  Act  of  Ann,  c.  14,  2d  S.  L.  569,  if  the  assault  and  batte 
ForMture.    be  for  money  won  at  gaming,  the  party  convicted  thereof  shaN  forf< 

all  his  goods,  chattels,  and  personal  estate,  and  be  imprisoned  for  tl 

term  of  two  years. 

5^^.  Requisite  of  Affidavit,  form  of  Warranty  4^. 
The  affidavit  should  state  concisely  the  time,  place  and  manner 
the  assault  and  battery,  the  christian  and  surnames  of  the  partic 
'Must  shew  that  it  was  done  without  sufficient  cause  or  provocatio 
and  if  the  assault  and  battery  be  aggravated,  the  particulars  there 
should  be  stated,  otherwise  the  party  might  be  admitted  to  light  ba 

Form  of  Warrant. 

State  of  South-Carolima,  > 
District.    ^ 

By  A.  B.,  magistrate,  in  and  for  the  said  State.     To  any  lawf 
constable. 

Whereas  complaint  on  oath  has  been  me  by  B.  C,  th 

C.  D.  did  on  the  day  of  at  ,  in  the  distri 

and  State  aforesaid,  without  just  cause  or  provocation,  assault  ai 
strike  him  (or,  if  violent,  did  violently  beat  him;)  these  are,  therefor 
to  command  you  forthwith  to  apprehend  the  said  C.  D.,  and  bring  hi 
before  me,  to  be  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  this  day  of 

A.D. 

A.  B.    [l.  8.] 

Magistrate. 


ASSEMBLIES. 

1st.  Religious  Assemblies. 
2d.  Unlawful  Assemblies. 

1^.  Of  ReligiouH  Assemhlies. 
A  religious  assembly  is  a  congregation  of  persons  of  any  sect,  cree 
or  persoaaion,  whatsoever,  for  the  worahipof  Almighty  God;  and  sue 
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usemblies  are  under  the  protection  of  the  law.     The  offences  which 
maj  be  committed  against  such,  are  first,  the  disturbance  of  the  same  Diitarteoea 
during  worship,  which  is  an  indictable  offence^  and  punishable  by  fine    ' 
and  imprisonment.     Bell  ads.  Graham,  1  N.  &  Mc,  278. 

Secondlj.     The  retailing  of  spirituous  liquors  within  one  mile  ofRetaUing 
any  place,  set  apart  for  religious  worship,  during  the  time  of  worship****'* 
atsucii  place;  for  which  ofience,  the  party  guilty  thereof,  is  liable  to 
indictment,  and  upon  conviction,  to  a  penalty  of  fifty  dollars.     Act  of 
1809, 5th  S.  L.,  569. 

The  assembling  of  slaves  in  the  day  time,  for  religious  worship,  isofdaTHL 
not  contrary  to  law,  if  a  white  person  be  present;  and  the  disturbing 
sach  an  assembly,  is  an  indictable  ofi*ence;  nor  have  persons  invested 
with  the  authority  of  a  patrol,  the  right  to  disperse  them;  but  to  war- 
rant luch  an  assembly  in  the  night  time,  there  must  be  a  majority  of 
white  persons  present,  and  it  must  not  be  extended  beyond  nine 
o'clock.    Act  of  1603,  and  Bell  ads.  Graham,  1  N.  de  Mc,  278. 

2d*  Unlawful  Assemblies, 

Isi,  Wkiie  Persons. — An  unlawful  assembly  generally,  is  the  meet, 
ingof  three  or  more  persons  to  do  an  unlawful  act,  (as  the  pulling  down 
an  enclosure)  and  part  without  doing  it  or  making  any  motion  towards  it.  Me«tinf  for 
An  assembly  of  a  man's  friends,  for  the  defence  of  his  person,  againkt  aet.**^ 
those  who  threaten  to  beat  him  if  he  go  to  such  a  place,  &c.,  is  unlawful, 
ftr  he  should  provide  for  his  safety  by  demanding  sureties  of  the  peace 
^rom  those  who  threaten  him,  and  not  make  use  of  such  violent  methods,  or^man't 
which  roust  be  attended  with  danger  of  tumults  and  disorders  to  the  ^'^^"^ 
disturbance  of  the  public  peace.     But  an  assembly  of  a  man's  friends^ 
in  his  own  house,  for  the  defence  of  the  possession  of  it  against  those  ^oufi,  i,]. 
vho  threaten  to  make  an  unlawful  entry,  or  for  the  defence  of  his^^ 
person  against  such  as  threaten  to  beat  him  in  his  own  house,  is  indulged 
^  law;  for  a  man's  house  is  looked  upcfh  as  his  castle.     He  is  not, 
^werer,  to  arm  himself,  and  assemble  his  friends  in  defence  of  his 
close;  1st  Russell,  255.     The  punishment  of  an  unlawful  assembly  is 
^y  fine  and  imprisonment. 

2nd.  Of  Slavet. — All  assemblies  and  congregations  of  slaves,  free 
B^groes,  mulattoes  and  mestizoes,  whether  composed  of  all  or  any  of  the 
^Te  description  of  persons,  or  of  all  or  any  of  the  above  described  per- 
i<^iu,and  a  proportion  of  white  persons,  assembled  or  met  together  for 
^e  purpose  of  mental  instruction,  in  a  confined  or  secret  place  of  meet- 
Hi  barred,  bolted  or  locked,  so  as  to  prevent  the  free  ingress  and  egress 
^  tnd  from  the  same,  shall  be ,  and  the  same  it  hereby  declared  to  be  an 
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unlawful  meeting;  and  the  magistrates,  sherifis,  militia  officers,  and 
officers  of  the  patrol,  being  commissioned,  are  hereby  directed,  requi- 
red,  and  empowered  to  enter  into  such  confined  places,  where  soch 
unlawful  assemblies  are  convened,  and,  for  that  purpose,  to  break 
doors,  gates,  or  windows,  if  resisted,  and  disperse  such  slaves,  negroes, 
mulattoes,  or  mestizoes,  as  may  be  then  and  there  found  unlawfully 
met  together  and  convened;  and  such  magistrates,  sheriffii,  constables, 
militia  officers,  and  officers  of  the  patrol,  are  hereby  empowered  and 
required  to  call  unto  their  assistance,  such  force  and  assistance  from 
the  neighborhood,  as  he  or  they  may  judge  necessary  for  the  dispersing 
of  such  unlawful  assemblage  of  persons  of  color  as  aforesaid;  and  the 
officers  and  persons  so  dispersing  such  unlawful  assemblage  of  persons, 
shall,  if  they  think  proper,  impose  such  corporal  punishment,  not 
eiceedlng  twenty  lashes,  upon  such  free  negroes,  mulattoes,  slaves, 
and  mestizoes,  as  they  may  judge  necessary  for  deterring  them  from 
the  like  unlawful  assemblage  in  future;  and  the  officers  dispersing 
such  unlawful  assemblies,  shall  have  power  to  take  into  custody,  and 
deliver  to  the  nearest  constable^  all  or  any  of  such  slave  or  slaves, 
free  negroes  or  mulattoes,  as  may  be  found  transgressing  thik  law; 
and  the  said  constable  is  hereby  required  to  receive  such  persons,  and 
convey  them  to  the  nearest  magistrate,  who  shall  inffict  such  punish- 
ment, not  exceeding  twenty  lashes,  which  any  such  magistrate  may 
order  and  direct. 

Every  officer  or  other  person,  so  entering  into  and  dispersing  such 

slaves,  free  negroes,  mulattoes  and  mestizoes,  from  such  closed  or 

.  confined  places  of  meeting,  or  from  any  open  meeting,  afler  nine 

o'clock  in  the  evening,  shall  be,  and  he  is  declared  under  the  protec- 

JJUJJJJJL  ^^  tion  of  the  law,  and  free  from  all  suits  at  law,  prosecutions  and  indict- 

iJJJh^wl-   nients,  for  or  on  account  of  such  acts  as  may  be  done  and  performed 

aSwUtflT    ^y  ^^^  ^^  them,  in  pursuance  of  the  letter  and  meaning  of  this  act; 

gotedrtonofj^Q^  all  and  every  person  or  persons,  sueing  or  prosecuting  any  officer 

for  any  trespass  or  tort  done  by  him  in  putting  in  force  and  executing 

this  law,  on  failure  of  convicting  the  party,  or  proving  the  case  fully, 

so  as  to  entitle  him,  her,  or  them,  to  recovery  of  damages,  shall  be 

liable  and  be  deemed  and  adjudged  to  pay  to  the  party  so  prosecuted 

or  sued,  treble  costs;  for  which  costs,  the  party  prosecuted  or  sued, 

shall  have  his  execution  in  the  usual  form,  against  such  prosecutor  or 

informer,  as  plaintiff  in  the  cause,  upon  application  to  the  Clerk  of 

the  Court,  where  the  cause  has  been  tried. 

It  shall  be  lawful  for  any  person  or  persons,  who  may  be  engaged 
in  dispersing  any  unlawful  assemblage  of  slaves,  free  negroes,  mulat- 
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toes  or  mestizoes,  to  enter  into  all  such  places,  as  the  said  persons  May  triMk 
may  be  assembled  at,  and  if  resisted,  they  may  break  open  doors,  *6. 
windows  or  gates.     Act  1839,  69,  60  and  51. 


ATTACHMENT   FOR   DEBT. 

Attachment  for  debt  is  a  process  against  the  goods  and  chattels  of 
a  dehtor,  granted  on  the  oath  of  a  party,  and'  on  his  or  her  agent 
giying  bond  with  surety  in  double  the  sum  to  be  attached.  It  lies 
first,  in  Foreign,  where  the  applicant  makes  oath  that  the  debtor  is 
absent  from  and  without  the  limits  of  this  State.  Secondly,  Domes- 
tic, where  the  oath  is,  that  the  debtor  absconds  or  conceals  himself, 
80  that  the  ordinary  process  of  the  law  cannot  be  served  upon  him, 
or  11  removing  out  A  the  district  privately,  or  intends  to  remove  his 
effects. 

Ul  Op  the  Bond,  and  the  liability  of  the  Plaintiff  and 

HIS  SURETY. 

2d.  Of  the  Affidavit, 

3d.  Op  the  Jurisdiction  in  Foreign  and  Domestic  Attach- 
ment. 
4lh.  Of  WHAT  IS  liable  to  Attachment,  and  the  lien  thereby 

CREATED. 

5lh.  Of  the  Garnishee. 

6th.  Of  Proceedings  after  Attachment. 

7th.  Precedents. 

IH.  Of  the  Bond,  and  Liability  of  the  Plaintiff  and  Surety, 

Before  granting  an  attachment,  every  magistrate  shall  take  bond,    . 
^th  surety  of  the  plaintiff  or  his  agent,  in  double  the  sum  to  be  Dont»'«  «*• 
^^hed,  payable  to  the  defendant,  conditioned  for  the  satisfying  and  oonOitioBi 
P&jing  all  costs  which  may  be  awarded  to  said  defendant,  in  case  the 
plaiotifftherein  shall  discontinue  or  fail  in  his  suit,  as  also  all  damaged 
^Uch  may  be  recovered  against  the  plaintiff  for  his  suing  out  th^ 
<une,  which  bond  shall  be  returned  to  the  Court  to  which  the  attach- 
nieot  is  returnable — and  in  case  of  foreign  attachment,  the  defendant 
ii  entitled,  within  two  years,  to  appear  before  any  magistrate  of  the 
district  where  the  attachment  was  issued,  who  shall  give  notice  to  the 
plaintiff  or  his  surety,  and  shall,  upon  hearing  the  case,  determine  the 
nntter  as  to  justice  shall  appertain,  notwithstanding  any  previous 
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judgement  in  the  absence  of  the  defendant,  from  which  either  part 
maj  appeal,  as  in  other  cases. 

2nd.  Of  the  Affidavit. 

It  is  not  necessary  that  the  affidavit  should  be  in  writing,  but  i 
should  be  recited  in  the  writ  of  attachment,  and  should  not  be  in  th< 
NocinUw  alternative,  but  must  state  positively  the  debt  due,  and  the  distinc 
ground  on  which  an  attachment  is  demanded;  and  an  affidavit  tba 
*^the  defendant  is  about  to  remove  from  without  the  limits  of  the  State 
or  so  absconds  and  conceals  himself  that  the  ordinary  process  of  thi 
law  cannot  be  served  upon  him,"  is  insufficient,  as  the  affidavit  shoul< 
state  positively  the  one  or  the  other.     Hagood  vs.  Hunter,  1  Mc,  571 

3d.  Of  the  Jurisdiction  in  Foreign  and  Domestic  Attachment. 

ai.  Foraign.  The  jurisdiction  of  a  magistrate  in  foreign  attachment  is  limited  U 
twenty  dollars;  except  in  the  town  of  Hamburg,  under  the  Act  of  1846 
a  party  is  not  subject  to  such  process,  if  ten  days  before  leaving  the 
State,  he  give  notice  of  his  intention  to  leave,  by  a  written  notice  pu 
up  at  the  Court-house  of  the  district,  and  at  the  muster  ground  of  the 
Beat  in  which  he  resides.     Act  1839,  p.  18. 

aiDonflilic  l^ut  the  jurisdiction  of  a  magistrate,  in  domestic  attachment,  ii 
unlimited.  Where  the  demand  does  not  exceed  the  sum  of  twentj 
dollars,  the  attachment  is  directed  to  a  constable,  and  is  returnable  U 
a  magistrate.  If  it  exceed  that  sum,  but  do  not  exceed  the  sum  o 
eighty-five  dollars  and  seventy-five  cents,  it  may  be  directed  either  tc 
a  constable  or  the  sheriff  of  the  district,  and  is  returnable  to  the  next 
Court  of  Common  Pleas,  for  the  district  where  the  same  may  be  issued. 
If  it  exceed  the  last  mentioned  sum,  it  shall  be  directed  to  the  sheriff 
Act  1839,  p.  18. 

4th.  What  is  liable  to  Attachment,  and  the  lien  thereby  created. 

^MiJf,*c  By  the  terms  of  the  Act  of  1839,  the  goods  and  chattels  of  thi 
debtor  are  liable  to  attachment,  also  all  debts  in  the  hands  of  anj 
person  indebted  to  the  absent  debtor,  and  it  seems  that  goods  anc 
cjiattels  are  liable,  in  which  he  may  have  but  a  part  interest,  eithei 
as  partner,  or  joint  owner  with  another.  Schatzel  vs.  Boltin,  J 
Mc,  33. 
I.  But  an  attachment  ^from  a  magistrate  cannot  be  levied  upon  land. 
As  to  the  debts  due  to  the  absent  debtor,  a  lien  can  only  be  created  on 
them  by  actual  notice  to  the  parties  indebted,  and  the  mere  attaching 
books  of  account,  will  not  create  a  lien  upon  the  debts;  and  if  the  debt 
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be  bj  negotiable  note,  the  maker  thereof  cannot  be  made  a  garnishee 
by  reason  of  money  due  on  such  note.  Gafinej  vs.  Bradford,  2 
Bail.,  441. 

The  attachment  first  levied  is  entitled  to  priority  in  regard  to  the 
effecU  attached.  Robertson  ^  Son  vs.  Forrest,  2  Bre.,  466;  and 
nothing  will  destroy  the  lien,  except  a  dissolution  by  special  bail.  It 
takes  precedence  of  a  junior  judgement.  Goore  ^  Danavant  vs. 
McDaniel,  1  Mc,  480;  and  a  judgement  creditor  of  an  absent  debtor 
cannot  set  aside  the  attachment  for  irregularity.  Kincaid  vs.  Neall, 
3  Mc,  201. 

bth.  Of  the  Garnishee. 

The  garnishee  is  a  third  party,  upon  whom  a  copy  of  the  attach- 
ment ii  served  with  notice  to  appear  at  the  Court  to  which  the  same 
is  retaniable,  and  make  answer  on  oath  what  he  may  be  indebted  to  Mom  nam 

OClOttIk 

the  party  against  whom  the  attachment  is  issued,  or  what  efiects  of 
laid  party  he  may  have  in  his  possession  at  the  time  of  service  upon 
bim.  If  the  garnishee  makes  de&ult,  or  appears  and  acknowledges 
debts  due  by  him,  or  effects  of  the  absent  debtor  in  his  hands,  then 
judgement  may  be  entered  against  him,  and  execution  issued  for  such  JodMMnt 
amount  as  may  be  due  by  him,  for  such  effects  of  the  absent  debtor 
u  are  in  his  hands,  or  so  much  thereof  as  may  be  sufficient  to  satisfy 
the  judgement  and  costs  of  the  plaintiff  in  attachment,  unless  the  said 
garnishee  shall  surrender  the  said  efiects,  to  be  disposed  of  as  when 
the  same  shall  be  levied  in  attachment,  or  claim  as  creditor  in  posses- 
ion, in  which  case,  if  his  claim  be  established,  he  shall  have  a  lien 
on  tiie  effects  in  his  hands  to  the  extent  of  his  demand.  Act  1830, 
i»gcl9. 

If  the  garnishee  return  that  he  is  not  indebted  to  the  absent  debtor, 
and  bas  none  of  his  effects  in  his  hands,  such  return  may  be  falsified;  ^^iq,,  ^a, 
w»d  on  proof  that  he  is  indebted,  or  hath  effects,  judgement  may  be  ^  *"■**•*• 
entered  against  him,  as  in  case  such  effects  were  admitted  in  his 
return.    Westmoreland  vs.  Tippins,  514. 

6th.  Of  Proceedings  after  AUachment. 

If  an  attachment,  returnable  to  a  magistrate,  be  returned  as  execu- 
ted, the  defendant  may  appear,  and  may  replevy  the  goods  attached,  .^^^ 
bj  giving  bond  with  good  surety  to  the  magistrate  to  abide  and  per- 
form the  order  therein  made;  but  if  the  goods  be  not  replevied,  the 
iubsequent  proceedings  shall  be  the  same  as  an  original  process 
against  the  body  of  the  defendant,  where  there  is  defiuilt  of  appear- 
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Doneitle 

AU 

Bond. 


Goodiioid.  ance,  and  all  goods  and  effects  so  attached,  and  not  replevied,  may,  by 
order  of  the  magistrate,  be  sold  towards  the  satisfaction  of  the  plain- 
tifi's  judgement,  as  if  the  same  had  been  taken  by  execution. 

1th.  Precedents. 

The  State  of  South-Carolina,  > 
District,      J 

Know  all  men  by  these  presents,  That  we 
are  held  and  firmly  bound  to  (The  party  against  whom  the  attachment 
is  issued^)  in  the  penal  sum  of  {twice  the  sum  for  whic\aitachmenJt 
issues,)  to  be  paid  to  the  said  his  certain  attorney, 

executors  and  administrators,  firmly  by  these  presents.     Sealed  with 
our  seals,  and  dated  at  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

Whereas  the  above  bound  hath  this  day  sued  out  a 

writ  of  attachment  against  the  said  before 

one  of  the  justices  of  the  district,  dec. 

Now  the  condition  of  this  obligation  is  such,  that  if  the  said 
shall  satisfy  and  pay  unto  the  said 
all  costs  that  shall  be  awarded  the  said  in 

case  the  said  shall  discontinue,  or  be  cast  in  the 

said  suit,  and  also  all  damages  which  shall  be  recovered  against  the 
said  for  suing  out  such  attachment; 

then  this  obligation  to  be  void  and  of  none  efiTect,  or  else  to  remain  in 
full  force  and  virtue. 

A.  B..  [l.  8.] 

Magistrate,  [l.  s.] 


who  made  oath  that 


State  of  South-Carolina,  i 
District. 
Attachment      Personally  appeared 
5J!  ""^  is  justly  indebted  to 

in  the  sum  of  and  that  the  said 

is  absent  from  the  State,  or  so  conceals  himself,  that  the  ordinary  pro. 
cess  of  law  cannot  be  served  upon  him. 
Sworn  this  18        before  me. 

To  any  lawful  Constable,  to  wit: 
Complaint  upon  oath  being  made  to  me,  by  that 

is  indebted  to  in  the  sum  of 

and  that  he  is  now  absent  from  the  State,  or  so  conceals  himself  that 
the  ordinary  process  of  law  cannot  be  served  upon  him:  you  are  there- 
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fore  required  and  commanded  to  seize,  attach,  and  levy  upon  the 
goods  and  chattels  of  the  said  wherever  they  may  be 

found,  or  so  much  thereof  as  may  satisfy  the  said  debt  and  costs. 

Given  under  my  hand  and  seal,  at  the  day 

of  18 

A.  B.  [l.  s.] 

Magistrate. 

Thb  State  of  South-Carolina.  ) 
DUtridi      \ 
To  the  sheriff  of  district,  or  his  lawful  deputy,  DooMMic 


or  any  lawful  constable — greeting  :  oTertao. 

Whereas.  has  this  day  appeared  before  me,  and  upon  oath, 

hath  complained,  and  sworn,  that  is  justly  indebted  to  him  in 

the  suoD  of  dollars,  on  by  the  said 

to  the  said  and  that  the  said  is  privately  removing 

oat  of  the  said  district  of  or  absconds  and  conceals  himself^ 

so  that  the  ordinary  process  of  law  cannot  be  served  upon  him: 

Therefore  you,  apd  each  of  you,  are  hereby  comrtianded  to  attach 
the  slaves,  goods,  and  chattels,  of  the  said  or  so  much 

thereof  as  shall  be  of  value  sufficient  to  satisfy  the  said  debt,  and  the 
costs  of  this  process,  wheresoever  the  same  shall  be  found,  or  in  the 
hands  of  any  person  or  persons  indebted  to,  or  having  any  effects  of  the 
said  so  that  you  make  the  said  a  party  in 

court,  at  the  court  of  Common  Pleas  to  be  holden  at  the  court  house 
In  in  and  for  the  district  of  aforesaid,  on  the 

day  of  to  answer  to  the  said  of  the 

complaint  aforesaid. 

And  you  are  further  commanded,  that  at  the  time  of  the  service  of 
this  process,  you  do  summon  such  person  or  persons  as  are  indebted 
to,  or  have  any  of  the  effects  of  the  said  to  appear  at 

the  court  aforesaid,  to  be  holden  as  aforesaid,  there  to  answer,  upon 
o8tb,  what  he,  or  she,  or  they,  is  or  are  indebted  to  the  said 
and  what  effects  of  the  said  he,  she,  or  they,  has  or  have 

in  his,  her,  or  their,  hands.  And  that  you  return  to  the  said  courti 
to  be  holden  as  aforesaid,  an'  account  of  your  actings  and  doings  herein, 
and  this  writ. 

-    Witness,  Esq.,  one  of  the  justices  of  the 

of  the  said  district,  at  the  day  of  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and  and 

in  the  year  of  the  sovereignty  and  independence  of  the 

United  Slates  of  America.  [l.  s.] 

0 
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ATTACHMENT  FOR  CONTEMPT. 

A  contempt  is  punishable  by  an  attachment  of  the  person  and  c 
pnniibmtnt  mitment  to  close  confinement,  to  which  a  fine  is  sometimes  ad( 
The  power  of  attachment  for  contempt  is  not  confined  to  court 
record,  but  a  magistrate  may  fine  and  commit  Tor  contempt  of 
authority;  and  by  the  act  of  1839,  p.  18  and  10,  any  person  who  a 
in  a  magistrates  court  offer  an  insult  to  the  magistrate,  or  a  f 
holder  sitting  with  him,  or  who  shall  make  any  undue  disturbanc 
the  proceedings  of  a  magistrate  while  sitting  ofiicially,  is  liable  t< 
punished  by  said  magistrate  by  a  fine  not  exceeding  twenty  doll 
and  imprisonment  not  exceeding  twelve  hours.  By  the  same  aci 
Bywiinea^  ^^«  *®^'  ^^'  *^  magistrate  may  commit  for  one  day  to  the  jail  of 
district,  any  witness  who  shall  refuse  to  give  evidence  without  g 
cause  shewn,  and  may  fine  him  not  exceeding  ten  dollars;  and  in 
case  of  the  State  vs.  Johnson,  1  Bre.,  155,  it  was  held,  that 
power  of  commitment  for  contempt  is  not  confined  to  cases  of  o 
court,  but  that  he  has  that  power  for  any  contempt  towards  him  wl 
engaged  in  his  official  duties. 


Amtade- 


ATTEMPT   (TO   COMMIT   CRIME.) 

An  attempt  to  commit  a  felony  is  in  many  cases  a  misdemean 
and  an  attempt  to  commit  even  a  misdemeanor  has  been  decider 
many  cases  to  be  itself  a  misdemeanor.  And  the  mere  solicit 
another  to  commit  a  felony  is  a  sufficient  act  to  constitute  the  mil 
meaner.     Thus,  to  solicit  a  servant  to  steal  his  master's  goods,  sc 

Ofltarto  offer  to  bribe  a  judge,  a  juryman,  or  a  voter,  is  a  misdemeanor; 
an  attempt  to  suborn  a  person  to  commit  perjury,  upon  a  referenc 
the  judges,  was  unanimously  holden  by  them  to  be  a  misdemeai 
Procuring  counterfeit  silver  coin,  with  intent  to  utter  it,  is  a  crlro 
offence,  and  clearly  punishable  as  a  misdemeanor,  and  the  havinj 
large  quantity  in  possession  will  be  held  evidence  of  such  procuri 
1  Russel,  44-47. 
In  the  case  of  Comn  vs.  Tibbs,  1  Dana,  524,  it  was  held,  that  w( 

T^rovokinf  Insinuating  a  desire  to  fight  with  deadly  weapons,  as  they  tend 
provoke,  such  combat  may  amount  to  a  misdemeanor  at  common  It 
and  in  the  caie  of  Rex  vs.  Philips,  6  East.,  464,  the  end^avoariii| 
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proToke  another  to  send  a  challenge  was  held  to  be  an  indictable 
misdemeanor.     1  Russel,  275. 

A  party  may  be  indicted  for  an  attempt  to  commit  a  rape;  and  inToeommit 
tie  case  of  State  vs.  Shepard,  7  Comm.  Rep.,  54,  it  was  held,  that"*** 
proof  of  a  rape  would  sustain  an  indictment  for  an  attempt,  the  latter 
offeoce  being  necessarily  included  in  the  former.    Yet,  in  such  cases, 
and  in  attempts  to  murder  and  so  forth,  the  party   may  usually  be 
indicted  for  an  assault  with  intent  to  commit  an  offence. 


ATTORNEY,  AND  POWER  OF  ATTORNEY. 

io  attorney  is  a  person  appointed  by  another  to  do  any  thing  in 
bit  toro,  pface,  or  stead;  and  by  the  term,  is  most  frequently  meant 
Forney  at  law,  but  its  use  here  is  restricted  to  what  is  most  frequently 
■noant  by  the  term  agent. 

lit.  How  appointed. 

An  attorney  may  be  constituted  either  by  parol  or  by  deed,  andBjpvoi. 
<)De  person  may  constitute  another  his  agent  or  attorney  in  a  certain  Deed. 
"He  of  business,  by  the  recognition  of  former  acts  done  by  such  attorney 
uiiuch  business;  and  the  suffering  a  party  to  bold  himself  out  ^SotmO^ 
your  attorney,  without  contradiction,  will  be  regarded  as  a  proof  of  ■"*•• 
appointment ;  but  generally  when  the  act  to  be  done  by  the  attorney 
^<iuires  a  deed,  the  appointment  of  such  must  be  by  deed  also.     1 
1^^,34-37. 

2d.  Who  may  act  as  attorneys*  . 

A  naked  authority  may  be  delegated  to  any  person.  Thus,  married 
Borneo,  infants,  aliens,  &c.,  may  be  attornies;  1  Liv.,  32 :  and  a  women,  tie. 
i^er  may  constitute  a  slave  his  agent;  Chastain  vs.  Bowman,  1 
Bill,  270  :  and  in  regard  to  the  ordinary  transactions  that  are  usually 
^  by  the  wife,  the  law  will  presume  the  assent  of  the  husband. 
^  ao  aathority,  coupled  with  an  interest  and  not  collateral  to  it, 
cumot  be  executed  by  an  in&nt  or  married  woman.     1  Liv.,  82. 

3J.  Of  the  authority  of  attorney^  and  revocation. 
The  authority  of  an  attorney  is  either  general  or  special,  according  oenenl. 
to  the  nature  of  the  appointment.     If  a  person  be  a  general  agent, 
^  principal  is  bound  by  his  acts,    provided  they  are  within   the 
pQeral  scope  of  bis  authority.     But  an  agent  constituted  for  a  parti- 
cular parpofe,  cannot  bind  the  principal  by  any  act  in  which  he  gp^^ii^, 
neeadf  his  authority;  1  Liv.,  107  :  and  delegated  authority  must  be 
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pursued  strictly,  and  an  act  done  by  an  attorney  should  be  don 

the  name  of  the  principal.  Welsh  vs.  Parish,  et  al,  1  Hill,  1 
.  The  authority  of  an  attorney  may  be  revoked  by  the  marriage  of 

principal,  being  a  single  woman,  by  the  death  of  the  principal, 
.  by  express  revocation,  except  when  executed  for  valuable  consid 

tion,  in  which  case  it  is  irrevocable. 

4<A.  Form  of  potcer  of  attorney. 

Enow  airmen  by  these  presents,  that  I 

constituted,  made  and  appointed,  and  by  these  presents  do  constil 
make  and  appoint  true  and  lawful  attorney, 

and  in         name  and  stead,  and  to         use,  to  ask,  demand, 
for,  levy,  recover  and  receive  all  such  sum  and  sums  of  money,  de 
rents,  goods,  wares,  dues,  accounts,  and  other  demands  whatsoe 
which  are  or  shall  be  due,  owing,  payable,  or  belonging  to 
detained  from  any  manner  of  ways  or  means  whatsoever 

Giving  and  granting  unto  said  attoi 

by  these  presents,  full  and  whole  power,  strength  and  authority 
and  about  the  premises :  to  have,  use,  and  take  all  lawful  ways 
means  in  name  for  the  recovery  thereof;  and  upon  the  receif 
any  such  debts,  dues,  or  sums  of  money  aforesaid,  acquittances, 
other  sufficient  discharges,  for  and  in  name,  to  make,  i 
and  deliver,  and  generally  all  and  every  other  act  and  acts,  thing 
things,  device  or  devices  in  the  law  whatsoever,  needful  and  ne( 
sary  to  be  done  in  and  about  the  premises,  for  and  in  na 
to  do,  execute  and  perform,  as  fully,  largely  and  amply,  to  all  int< 
and  purposes,  as  might  or  could  do,  if  personally  present 
if  the  matter  required  more  special  authority  than  this  herein  gi^ 
and  attorneys  one  or  more  under  for  the  purpose  aforesaid 

make  and  constitute,  and  again  at  pleasure  to  revoke :  ratify] 
allowing  and  holding,  for  firm  and  efiectual,  all  and  whatsoever  i 
attorney  shall  lawfully  do  in  and  about  the  premises,  by  virtue  her 

In  witness  whereof,  have  hereunto  set  hand  and  se 

dated  at  the  day  of  in  the  year  of  our  Lord 

thousand  eight  hundred  and  and  in  the  year  of 

Sovereignty  and  Independence  of  the  United  States  of  America. 

Sealed  and  deKvered  in  the  presence  of 

[l.  s. 

Note, — If  the  power  be  to  convey  land,  it  must  be  witnetMd  by  two  witoei 
and  if  it  is  to  be  used  in  another  State,  then  it  should  be  sworn  to  by  one  of 
witnesses,  and  the  official  character  and  signature  of  the  ma^trate  shouli 
certified  by  the  clerk  of  the  court  under  the  seal  thereof,  and  the  certificate  of 
judge  attached,  that  inch  perw>n  is  the  clerk  of  said  court.    1  M.  Con.  Rq>., 


LAW  OF  MAGISTRATES.  6a 

AUCTIONS  AND   AUCTIONEER. 

1st,  Who  can  sell  at  Auction, 
Adj  citizen  of  this  State  shall  be  nt  liberty  to  sell  at  auction,  either  '  <^ 
bii  own  or  the  property  of  another  person,  provided  he  secures  to  the 
State  or  city,  as  the  case  may  be,  the  duties  which  are  or  may  be 
imposed  by  law  on  sales  at  auction;  but  before  he  shall  act  in  such 
capacity,  he  must  give  to  the  Council  of  the  city  or  town,  where  he 
iDtj  reside,  full  and  ample  security  for  the  due  and  faithful  perform- 
ance of  his  duty  as  auctioneer  or  vendue  master,  as  the  case  may  be, 
8lhS.L.,  20!i. 

2d.  LiabUity  of  purchaser  at  Auction* 
Every  person  who  shall  purchase  any  lands,  slaves,  houses,  d&c,  at 
Uj  public  sale  in  this  State,  and  which  purchase  shall  be  entered  in 
^«  books  of  the  vendue  master  so  selling  such  property,  and  who  shall  Refbiing  to 
rt&ae  to  comply  with  the  conditions  of  the  said  sale,  within  seven  4^ys  ^^^"^'Jr. 
dreader,  shall  be  liable  to  all  losses  arising  therefrom.     And  the 
aoctioneer  may  resell  such  property  on  the  original  conditions;  giving 
lefen  days  notice  of  said  sale,  and  recover  from  the  non-complying 
jHirchaser,  the  expenses   and   commissions  of  the   second  sale,   and 
Ik  deficiency  arising  from  such  purchaser's  non-compliance.     4th  S. 
L.672. 

Bat  this  is  to  be  understood  of  an  actual  and  fair  sale  at  auction; 
•*la  party  would  not  be  liable,  as  a  purchaser,  on  a  bid  withdrawn  3,^^^^ 
kfcre  the  hammer  is  down.     Durn  6l  East.,  148, — and  the  employ-  <»'*wn. 
^^nt  of  underbidders  to  puff  at  such  sales,  will  vitiate  them,  and  a  ] 
I^tthaser  would  not  be  bound  to  comply. 


BAIL. 

l«t.  What  is  Bail,  and  the  Power  op  the  Bail. 

2d.  Whex  a  Magistrate  may  Bail,  or  discharg'e  without  Bail; 

3d.  AxouNT  OF  Bail,  and  requiring  excessive  Bail. 

^*  Refusing  ,or  okanting  Bail  illegally. 

^^>  Of  Bail  by  Habeas  Corpus. 

Wi.  By  a  Judge  in  open  Court,  or  at  Chambers. 

\st.  What  iSf  and  the  potoer  of  the  Bail. 
^ugoifiet  the  delivery  of  a  man  out  of  custody,  upon  the  under- 
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taking  of  one  or  more  persons  for  him,  that  he  shall  appear  at  a  daj 
limited  to  answer,  and  be  justified  by  the  law.  The  reason  why  it  u 
called  Bail,  is,  because  the  party  restrained  is  thus  delivered  into  the 
hands  of  those  who  bind  themselves  for  his  forthcoming,  in  order  to  i 
safe  keeping  or  protection  from  prison.     Burns'  Justice. 

The  party  thus  delivered  is  regarded  as  in  the  custody  of  his  bail, 
who  has  power  at  any  time  to  arrest  the  said  party,  and  surrender  him 
to  a  magistrate  in  discharge  of  himself. 

2d.  When  a  Magistrate  may  Baily  or  discharge  wUhoul  Bail. 

1st.  In  Civil  Cases. — Any  magistrate  is  authorized  and  required 
to  give,  on  proper  affidavit,  an  order  for  reasonable  bail,  in  any  action, 
wherein  bail  be  proper,  but  not  of  course,  at  the  time  of  commencing, 
or  during  the  pendency  thereof,  in  any  Court  of  Common  Pleas,  in 
the  district  where  such  magistrate  resides^  and  may  discharge  the 
other  duties  and  exercise  the  other  honors  of  commissioners  of  special 
bail     Act  1839,  p.  20,  sec.  21. 

2d.  In  Criminal  Cases. — By  the  Act  of  1839,  p.  14,  see.  6,  no 

Not  la  earn  magistrate  shall  let  to  bail  any  person  charged  with  any  ofience,  the 

mUa.  "*''    punishment  of  which  is  death,  without  benefit  of  clergy,  but  may 

admit  to  bail  in  all  other  cases;  and  if  any  person  under  lawfu  larrest, 

■u  Mim.     on  a  charge  regularly  made,  and  not  bailable,   be  brought  before  a 

magistrate,  he  shall  commit  him  to  jail;  but  if  the  oflfence  charged  be 

bailable,  the  magistrate  shall  take  recognizance  with  sufficient  surety, 

if  oflfered;    in  default  thereof,  such  party  shall  be  committed  to  prison, 

unless  it  clearly  appear,  upon  examination,  that   the  charge  is  not 

founded  in  probability,  in  which  case,  the  party  may  be  discharged. 

Sd.  Of  the  amount  of,  and  requiring  excessive  Bail. 

Before  the  Act  of  1839,  the  amount  of  bail  was  almost  wholly 

within  the  discretion  of  the  magistrates.     But  that  Act,  page  15,  sec. 

7,  limits  him,  in  a  great  measure,  and  establishe*s  the  following  scale. 
ineaM  ^^^*  I^^^^  ofience  charged  be  punishable  by  6ne  and  imprisonment, 

(^gJllS^*    the  amount  of  bail  shall  not  be  for  less  than  two-hundred  dollars,  and 

if  the  fine  be  specified  or  limited,  by  statute,  it  shall  not  be  for  less 

than  the  greatest  extent  of  such  fine. 
fifJSZSS.      2d.  If  corporal  punishment  shall  or  may  be  imposed,  it  shall  not 

be  for  less  than  three  hundred  dollars. 

3d.  The  recognizance  of  any  prosecutor  or  witness,  in  case  of  mis- 
^•^'*"«*  demeanor,  shall  not  be  for  less  than  one  hundred  dollars,  and  in  case 

of  capital  felony,  for  not  less  than  five  hundred  dollars.    To  which 
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mmy  be  added,  the  following  list  of  ofiences,  to  which  the  statute 
Umits  a  fine. 

Ball  not  lev  thaa 

Gaming  or  keeping  a  gaming  table,  •         •         •         S500 

Keeping  a  house  for  gaming, 2000 

Purchasing  from  a  slave  cotton,  rice,  &c.,  .         •         1000 

Giring,  without  authority,  a  ticket  to  a  slave,         .         •     1000 

Abduction  of  a  free  person  of  color,  .         .         .         1000 

Killing  a  slave  in  sudden  heat  and  passion,  .         •       500 

Violating  an  J  of  the  Quarantine  rules,       •         .         •         2000 

Though  a  magistrate  may  not  admit  to  bail  in  a  less  amount  than 

it  eitablished  in  the  aforesaid  act,  yet  the  circumstances  of  the  case 

maj  frequently  require  more,  and  the  amount  above  the  said  scale  is 

within  his  discretion,  except  that  by  the  declaration  of  rights,  and  by 

the  Constitution  of  1790,  excessive  bail  shall  not  be  required. 

4iA.  Refusing  or  granting  Bail  illegally, 

AdmitAig  bail  where  it  ought  to  be  denied,  is  punishable  by  a  fine, 
or  u  a  negligent  escape  at  common  law;  and  the  refusing  bail  when 
the  party  ought  to  be  bailed,  is  a  misdemeanor,  punishable  not  only  at 
theioit  of  the  party,  but  by  indictment.     Grimke,  49. 

6ih,  Of  Bail  by  the  Habeas  Corpus. 

By  the  Act  of  1839,  p.  15,  sec.  9,  any  two  magistrates  are  autho- 
rized and  required  to  execute  the  provisions  of  an  act  for  the  better  tntm  may 
Mcuring  the  liberty  of  the  subject,  and  for  the  prevention  of  impri- 
(onment  beyond  the  seas,  commonly  called  the  Habeas  Corpus  Act; 
tod  eyery  matter,  clause  or  thing,  therein  contained,  according  to 
their  true  intent  and  meaning,  as  fully,  efiectually,  and  lawfully,  as 
aojjndgeof  the  Court  of  General  Sessions  and  Common  Pleas,  or 
tnj  Chancellor  of  this  State.  And  if  any  magistrate  shall  wilfully 
neglect,  refuse,  or  omit  to  grant  the  writ  of  Habeas  Corpus  to  any 
person  or  persons  requesting  or  demanding  the  same,  who  may  be 
legally  entitled  to  request  or  demand  the  same  by  the  said  act,  he  shall 
fi>rieit  for  any  such  default,  the  sum  of  five  hundred  dollars.  See 
Habeas  Corpus. 

6th,  When  a  Judge  may  admit, 

1st,  Before  Conviction, — The  Court  of  GeneralSessions,  by  virtue 
of  its  general  powers,  in  criminal  matters,  may,  in  term  time,  or  at 
Chambers,  admit  a  prisoner  to  bail  in  all  offences  and  felonies  what- 
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ever.  But  it  is  a  power  to  be  exercised  with  discretion,  and  a  part] 
charged  with  an  offence,  not  bailable  by  the  statute,  will  not  be  admit 
ted  to  bail,  unless  there  are  some  particular  circumstances  in  his  favor. 
State  vs.  Everett,  Dudley,  300. 

And  in  the  case  of  the  State  vs.  Hill,  1st  Tr.  C.  R.,  242,  it  wai 
held,  the  prisoner  in  a  proper  case  might  be  bailed,  even  after  indict 
ment  found. 

2d,  After  Conviction. — In  minor  offences,  4uch  as  arsault  and  bat 
teries,  and  even  in  manslaughter,  a  party  maybe  bailed  after  con< 
viction  pending  an  appeal,  but  a  party  convicted  of  an  infarooui 
offence  may  not  be  bailed.  State  vs.  Frink,  1  Bay,  168;  and  State 
vs.  Connor,  2  Bay,  34. 


Ueflnltion. 


BARRATRY. 

1st.  What  is. 

2d,  How  Punished. 

1*/.  What  is  Barratry, 
A  Barrator f  in  legal  acceptation ,  sign^ies  a  common  mover ^  exciter y 
or  maintainer  of  suits  or  quarrels ,  either  in  the  Courts^  or  in  the  coun- 
try. 1  Inst.,  368.  1  Haw.,  243.  1.  By  disturbance  of  the  peace. 
2.  In  taking  or  keeping  of  possession  of  lands  in  controversy,  nol 
only  by  force,  but  also  by  subtilty  and  deceit;  and  most  commonly  in 
suppression  of  truth  and  right.  3.  By  false  inventions  and  sowing  of 
calumniations,  rumors  and  reports,  whereby  discord  and  disquiet  may 
grow  between  neighbors.     1  Inst.,  368. 

No  one  can  be  a  barrator   in  respect  of  one  act  only,  for  every 
indictment  for  such  crime  must  charge  the  defendant  with  being  a 
Notforone  common  barrator.     1  Haw.,  243 — 244. 

An  attorney  is  in  no  danger  of  being  judged  guilty  of  an  act  of 

barratry,  in  respect  of  his  maintaining  another  in  a  groundless  action. 

Attorney,     j©  ihe  commencing  whereof  he  was  no  way  privy.     1  Haw.,  248. 

Also  a  man  shall  not  be  adjudged  a  barrator,  in  respect  of  any 

number  of  false  actions  brought  by  him,  in  his  own  right;  for  in  such 

A«»oiifor    ^^gg  Yie  is  liable  to  costs.     1  Haw.,  243. 

2d.  How  Punished, 
The  punishment  for  barratry  is  fine  and  imprisonment  at  the  discre- 
tion of  the  Court,  and  if  the  party  be  of  the  legal  profession,  his  name 
will  be  stricken  from  the  rolls.    State  vs.  Chitty,  1  Bail.,  879. 
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B  A  STA  R  D  S . 

Ist.  Who  are  Bastaedb. 

2d.  How  THE  Mother  and  the  Father  are  to  be  proceeded 

AGAnrsT. 
Sd.  Murdering  a  Bastard  Child. 
4th.  Capacity  of  a  Bastard  as  to  Inheritance. 
5tb.  Pkecedents. 

1^/.   Who  are  Bastards. 

A  bastard  is  one  not  only  begotten,  but  born  out  of  lawful  matri-  Bom  oat  or 
mony,  either  before  marriage,  or  so  long  afler  the  death  of  the  husband, 
that  bjr  the  usual  course  of  gestation,  it  could  not  be  begotten  bj  him. 

Children  bom  in  wedlock  maj,  under  some  circumstances,  be  bas- 
tards, as  where  the  husband  is  absent  from  the  country  for  above  nine  AiMenceor 
months  before  the  birth,  or  the  husband  and  wife  live  apart  under  a^ 
lepl  divorce,  but  not  where  they  live  apart  by  mere  voluntary  agree- 
ment.   B.  C,  1,  454. 


fattier. 


rnformation 


2d,  How  Father  and  Mother  are  to  he  proceeded  against. 
By  the  Act  of  1839,  p.  16,  sec.  12,  any  white  woman,  the  mother 
of  a  bastard,  may  voluntarily  lodge  information  before  a  magistrate  as 
to  who  is  the  father;  and  if  she  do  not  voluntarily  give  such  infer- 
nation,  and  such  child  be  likely  to  become  a  burthen  to  the  district,  by  i 
(Be  maybe  arrested  and  committed  to  jail  until  she  declare  who  is  the 
fcther  of  said  child,  or  give  security  that  the  said  child  shall  not 
become  chargeable   to  the   said   district.     The    magistrate   before 
^om  information  is  lodged,  is  required  to  issue  his  warrant  against  warrant 
tlie  person  accused  of  being  the  father  of  a  bastard  child,  and  to  com-fSSh^ 
pol  him  to  enter  into  a  recognizance,  with  two  good  and   sufficient 
nreties,  in  the  penal  sum  of  three  hundred  dollars,  conditioned  for  the 
ptjment  of  twenty-five  dollars  annually  for  the  maintenance  of  said 
child,  until  the  age  of  twelve  years,  and  to  save  harmless  the  said 
<btrict.     If  the  party  refuse  to  give  such  recognizance,  he  shall  beBen»inf  to 
oomoiitted  to  prison,  there  to  remain  until  he  shall  do  so.     But  if  heS^y^*^' 
be  QBable  to  comply  with  the  foregoing  requisitions,  or  should  he  "*°*"***^ 
^nj  that  be  is  the  father  of  the  said  child,  a  jury  shall  be  charged  in  on  denial, 
the  Court  of  Sessions  to  try  the  question,  whether  he  is  or  is  not  the  towaiona. 
^er  of  such  child;  and  if  convicted,  shall  be  required  to  give  the 
'ioogntzance  and  securitv  before  required,  and  in  default  thereof,  the 
10 


Bench 
warrant. 
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Court  shall  bind  him  out  to  service  for  any  time  not  exceeding  four 
years,  and  the  proceeds  of  his  labor  shall  be  applied  to  the  purposes 
aforesaid.  By  Act  of  1847,  p.  436,  the  clause  which  authorizes  the 
binding  out  of  the  defendant,  is  repealed,  and  he  is  liable  to  executior 
as  in  other  cases  of  misdemeanor;  such  execution  to  be  stayed,  excep 
as  to  costs,  on  the  payment  of  twenty-five  dollars  annually. 

If  the  person  accused  evade  or  resist  the  warrant  of  the  magistrate 
the  constable  should  return  the  same  with  special  note,  on  oath,  to  th* 
Court  of  Sessions,  whereupon  a  bill  of  indictment  may  be  given  oi*l 
and  if  found,  a  bench  warrant  may  issue.  By  the  old  precedents, 
would  seem  that  proceedings  might  be  had  against  a  woman  wit 
child,  and  the  begetter  thereof  before  the  birth  of  the  child;  but  n 
such  authority  is  given  for  such  proceedmgs  by  any  Act  of  the  Assen 
bly  of  this  State,  and  according  to  the  case  of  K.  and  Chandler* 
Burns,  276,  a  child  cannot  be  illegitimate  before  its  birth,  there  bein 
always  a  possibility  that  it  may  be  bprn  in  lawful  wedlock. 

3i.  Murdering  a  Bastard  Child. 

Concealing  Formerly  by  the  statute  21  J.  1st.,  c.  27,  any  woman  conceali^ 
the  death  of  a  child,  which,  if  born  alive,  would  have  been  a  basta^ 
was  liable  to  suffer  death,  as  in  case  of  murder,  unless  she  could  pror'' 
by  one  witness,  at  the  least,  that  such  child  was  born  dead.  But  t  ' 
severity  of  said  statute  was  In  a  great  measure  removed  by  constrt^ 
tion,  and  finally  the  statute  was  repealed  by  the  Act  of  1795;  so  tl»' 
the  mere  concealment  of  the  birth  of  a  bastard  child  is  no  longer 
be  regarded  as  proof  of  its  murder;  but  the  question  whether  the  chi 
was,  or  was  not  born  alive,  is  a  matter  to  be  determined  from  tf^ 
whole  of  the  circumstances  of  the  case;  and  it  seems  that  there  muf 
appear  some  signs  of  hurt  or  some  marks  of  violence  upon  the  bodj 
to  warrant  a  conviction  of  the  mother  for  murder.     2  Haw.,  488. 

Dwjjhby  If  the  death  of  the  child  be  brought  about  by  a  potion  taken  to  pro 

cure  abortion,  it  is  not  murder  or  manslaughter,  unless  it  appear  thai 
it  was  born  alive,  and  aflcrwards  died  of  the  poison,  in  which  case  if 
is  murder,  both  in  the  party  taking  and  the  party  administering;  1 
^  Haw.,  80.  And  if  one  administer  poison  to  a  pregnant  woman,  for 
the  purpose  of  procuring  abortion,  and  tho  woman  die  thereof,  it  is 

Procures,  murder.  *  1  H.  H.,  429;  and  if  a  person  shall  procure  a  pregnant 
woman  to  destroy  her  infant  when  born,  and  the  child  is  born,  and 
the  mother  in  pursuance  of  that  procurement  kills  tho  infant,  this  is 
murder  in  the  mother,  and  the  procurer  is  accessary.     1  H.  H.,  433. 
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Ath.  Capacity  of  a  Bastardy  as  to  inheritance. 
A  bastard  can  inherit  nothing,  heing  looked  upon  as  the  son  of 
nobody;  but  he   may    take  by  gift  or   devise,  if  he  be  sufficiently  MiyuiM by 
described,  and  have  gained  a  name  by  reputation.     1  B.  C,  459,  n. 
19.   But  by  the  act  of  1795,  5th  S.  L.,  271,  if  any  person,  living  in 
tliis  State,  or  having  an  estate  therein,  have  a  lawful  wife,  he  is  not 
at  liberty  to  give,  settle,  convey,  devise  or  bequeath,  in  trust  or  other* 
wiie,  to  any  bastard  child  or  children,  or  to  any  woman  with  whom 
be  lives  in  adultery,  more  than  one-fourth  of  his  estate,  afler  payment  Not  mora 
of  debts;  and  such  giA,  &c.  is  declared  void  for  so  much  of  the  amount  quarter, 
and  value  thereof  as  shall  or  may  exceed  such  fourth  part. 

bth.  Precedents. 
\si.  Examination  of  the  Mother. 

South-Carolina,  j 
District. 

The  examination  of  A.  M.,  of  ,  in  the  district  aforesaid, 

sbgle  woman,  taken  on  oath  before  me,  B.  C,  one  of  the  magistrates 
for  the  said  district,  this  day  of         ,  in  the  year        ,  who  saith 

^hat  on  the  day  of  ,  last  past,  at  ,  in  the  district  aforesaid, 
*he  the  said  A.  M.,  was  delivered  of  a  (male)  bastard  child  (insert  for 
particularity  the  color  of  the  eyes  and  hair,)  and  that  A.  F.,  farmer 
otthe  district  of  ,  did  get  her  with  child  of  the  said  bastard  child. 
Taken  and  signed  the  year  and  day  above  written,  before  me. 

A.  M. 
B.  C, 

Magistrate. 

%i.  Information  of  person  other  than  the  mother. 

South  Cabolina,  > 
District.      \ 
The  information  of  C.  D.  of         in  the  district  aforesaid,  taken  on 
oath  before  me,  B.   C,  magistrate  for  the  said  district*  this         day 
^      in  the  year  who  saith  that  A.  M.,  a  single  woman,  in  the 

<iiitrict  aforesaid,  within       months  last  past,  was  delivered  of  a  bastard 
cUld,  and  that  the  same  is  likely  to  become  chargeable  to  the  district. 
Taken  and  signed  the  year  and  day  above  written,  before  me. 

CD. 
B«  C, 

Magistrate. 
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3  J.  Warrant  for  the  mother  of  a  bastard. 

District.  \ 

Bj  B.  C,  magistrate  in  and  for  the  district  aforesaid. 

To  any  lawful  constable. 
Whereas,  complaint  bath  been  made  unto  me  that  A.  M.,  a  single 
woman  of  the  district  aforesaid,  hath  within  months  last  past  been 
delivered  cf  a  bastard  child,  and  that  it  is  likeljr  to  become  chargeable 
to  the  district.  These  are  therefore  to  command  you,  that  you  bring 
the  said  A.  M.  before  me ,  at        on  the  day  of         at      o'clock, 

to  be  examined  touching  the  premises.  Thereof  fail  not,  as  you  will 
answer  the  contrary  at  your  peril.  Given  under  my  hand  and  seal, 
this        day  of        in  the  year 

B.  C,  [l.  «.] 

Magistrate. 

4/A.  Warrant  to  apprehend  the  reputed  father. 
District, 


By  B.  C,  magistrate  in  and  for  the  district  aforesaid. 

To  any  lawful  Constable. 
Whereas  A.  M.,  single  woman  of  in  the  said  district,  hath,  by 
her  examination  taken  in  writing  upon  oath  before  me,  declared  that 
on  the  day  of  last  past,  she  was  delivered  of  a  bastard  child, 
and  charged  A.  F.,  farmer  of  the  said  district,  with  having  gotten  her 
with  child  of  the  said  bastard  child.  1  do,  therefore,  hereby  command 
you  forthwith  to  apprehend  the  said  A.  F.,  and  bring  him  before  me, 
to  be  dealt  with  according  to  law.  Given  under  my  hand  and  seal, 
this        day  of        in  the  year 

B.  C,  [l.  s.] 

Magistrate. 

bth.  Recognizance  of  the  father. 

The  State  of  South  Carolina. 

Be  it  remembered,  that  on  the  day  of  in  the  year  of  oar 

Lord  one  thousand  eight  hundred  and  personally  appeared  A.  F., 
A.  B.,  and  C.  D.,  before  me,  B.  C,  magistrate  in  and  for  the  said 
State,  who  acknowledged  themselves  indebted  to  the  State  of  South 
Carolina;  that  is  to  say,  the  said  A.  F.  in  the  sum  of  three  hundred 
dollars,  and  the  said  A.  B.  and  C.  D.  each  in  the  sum  of  three  hundred 
dollars^  like  money,  to  be  levied  of  their  separate  lands  and  tenemeotf, 
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goods  and  chattels,  respectively,  to  and  for  the  use  of  the  said  State, 
if  the  aboTe  mentioned  A.  F.  shall  fail  in  performing  the  condition 
underwritten. 

The  condition  of  this  recognizance  is  such,  that  if  the  said  A.  F. 
pay  the  gum  of  twenty. five  dollars  annually,  for  the  support  and  main- 
tenance  of  a  bastard  child  begotten  of  A.  M.,  until  such  child  shall  be 
of  the  age  of  twelve  years,  and  shall  save  harmless  the  district  of 
for  the  support  of  said  child,  then  this  recognizance  to  be  null  and 
Toid,  orelse  to  remain  in  tuU  force  and  virtue. 

Taken  and  acknowledged  the  day  and  year  above  written,  before  me. 
B.C.,  A.F.     [l.  s.] 

Magistrate.  A.  B.     [l.  s.] 

CD.     [l.  s.] 

h  case  of  the  mother  giving  bond  rather  than  declare,  let  the  bond 
be  as  above,  with  a  condition  merely  to  save  harmless  the  district. 


BAWDS   AND  BAWDY   HOUSES. 

A  woman  cannot  be  indicted  for  being  a  bawd  generally,  for  that 
the  bare  solicitation  of  chastity  is  not  indictable;  Haw.  196.  But 
the  frequenting  a  bawdy  house  is  indictable;  and  it  must  be  expressly] 
alleged  that  it  is  a  bawdy  house,  and  not  that  it  is  suspected  to  be  so; 
Wood,  p.  3,  c.  3.  The  keeping  a  bawdy  house  is  indictable  as  a^eepii^. 
cdnmon  nuisance,  as  it  endangers  the  public  peace  by  drawing 
together  dissolute  and  debauched  persons,  and  also  has  a  tendency  to 
corrupt  the  manners  of  both  sexes  by  such  an  open  profession  of 
lewdness.  And  it  has  been  adjudged  that  this  is  an  oflfence  of  which 
a  married  woman  may  be  guilty;  and  that  she,  together  with  her 
husband,  may  be  convicted  of  it.  If  a  person  be  only  a  lodger,  and 
hare  but  a  single  room,  yet  if  she  make  use  of  it  to  accommodate 
persons  in  the  way  of  a  bawdy  house,  it  will  be  a  keeping  of  a  bawdy 
house  as  much  as  if  she  had  a  whole  house.     1  Russell,  299. 

By  the  Act  of  1836.  6th  S.  L.,  553,  any  person  keeping  a  bawdy 
house  within  ten  miles  of  South  Carolina  College,  or  being  an  inmate  ivev  Bo.  cil 
of  such,  or  who  shall  gain  a  maintenance  by  common  prostitution,  is 
liable  to  be  proceeded  against  as  a  vagrant ;  and  on  conviction,  shall 
be  required  to  enter  into  recognizance  in  the  sum  of  two  thousand 
doUars,  with  two  sureties,  (free-holders)  each  in  the  sum  of  one  thou- 
nai  dollars,  conditioned  not  to  o^nd  against  the  said  act  for  the 


required  to 
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space  of  three  years;  and  in  default,  shall  forthwith  be  committed  to 
the  jail  of  the  district,  to  be  dnalt  with  as  a  vagrant.  If  any  person 
having  given  bond  shall  offend  again,  such  person  shall  be  liable  to 
indictment;  and  on  conviction,  to  a  fine  for  each  day  so  ofiending* 
not  exceeding  one  thousand  dollars,  and  to  imprisonment  not  exceeding 
twelve  months. 
MKgtatrmte  Any  magistrate  is  required,  upon  the  written  requisition  of  the  faculty 
of  the  said  college,  or  of  tl\e  solicitor  of  the  circuit,  suggesting  the 
name  of  the  offender,  and  the  witnesses  necessary  to  the  invesligatioo, 
to  arrest  the  party  charged ;  and  if  the  testimony  appear  sufficient,  to 
organize  a  court  as  for  the  trial  of  vagrants,  before  which  such  offender 
shall  be  tried  and  dealt  with  as  before  directed;  and  every  sheriff  or 
constable,  to  whom  any  process  for  the  enforcement  of  the  said  act 
may  be  directed,  is  required  to  execute  the*same  with  all  possible 
despatch,  according  to  its  mandate. 

In  addition  to  the  fine  imposed,  the  party  convicted  under  the  said 
act  is  liable  to  the  solicitors  costs  of  three  hundred  dollars. 


BEHAVIOUR,  BOND  FOR  GOOD,  AND  FOR  THE  PEACE. 

1st.  For  good  behayious. 

2d.   For  the  peace. 

3d.    Agai?«st  whom  grantable. 

4th.  What  shall  be  a  forfeiture. 

5th.  How  discharged. 

6th.  Precedents. 

1st.  For  good  behaviour. 

Those  who  are  of  ill  fame,  or  common  disturbers  of  the  peace,  those 
who  are  accused,  or  guilty,  of  any  of  the  offences  hereinafter  specified, 
may  be  required  by  one  justice  to  enter  into  a  recognizance,  with 
sureties  or  without  them,  according  to  the  discretion  of  the  magistrate, 
to  be  of  good  behaviour;  and  upon  refusal,  may  be  committed. 

The  offences  for  which  persons  may  be  bound  to  good  behaviour,  are, 

Those  who  tipple  frequently  in  them,  or  in  taverns. 

Those  who  are  reputed  to  be  the  fathers  of  bastard  children;  likewise 
the  mother  of  such  child,  if  it  be  chargeable  to  the  pariah. 
Bawdry.  Thoso  who  frequent  bawdry  houses,  or  who  keep  them. 


AlehouMn. 
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Those  who  cheat  by  cards,  dice,  false  letters,  or  aoy  game  or  games  cbwtfln  and 
whatsoever. 

CoDTicted  by  one  magistrate,  or  by  proof.  Drunkanh. 

Those  who  keep  or  frequent  gaming  houses,  and  those  who  game  Gaming, 
and  bare  no  estates  to  support  themselves. 

Those  who  raise  it  without  cause.  Hue  and  ciy. 

Those  who  have  no  estates,  trades,  or  employments  to  support  i<<top«nona. 
themselves. 

Those  who  contrive,  procure,  or  publish  them,   whether  true  orTiwe, 
f&lse,  either  against  persons  living  or  dead,  by  writings,  words,  pic- 
tures, or  any  other  signs. 

Of  any  kind  whatsoever;  this  is  within  the  discretion  of  the  magis- ifbiieiia. 
trate,  it  being  a  general  word.  The  expression  of  justice  Blackstone 
is:  such  persons  whose  misbehaviour  may  reasonably  bring  them 
within  the  general  words  of  the  statutes,  as  persons  of  not  good  fame; 
and  a  magistrate  who  commits  for  want  of  sureties,  must  express  the 
cause  with  sufficient  certainty,  and  take  care  that  the  cause  be  a  good  one. 

Those  who  are  suspected  to  steal  any  thing  in  the  night,  or  to 
commit  any  misdemeanor  against  the  person  and  goods  of  another.     Nifbtwaik- 

Those  who  are  guilty  thereof.  *"' 

Those  of  bad  reporter  name*  aoarreia. 

Those  who  keep  suspicious  company,  or  are  suspected  and  reported  Repate. 
to-be  pilferers  or  robbers.  Siupicion. 

The  author  of  a  writing  full  of  obscene  ribaldry,  without  any  reflec- 
tion on  any  one,  is  not  punishable  by  any  prosecution ;  yet  he  may 
he  bound  to  his  good  behaviour  as  a  scandalous  person  of  evil  fame. — 
lNel.,118. 

2d.  Far  the  Peace. 
All  persons  of  sane  mind,  citizens,  aliens,  infants,  and  feme  coverts,  ^^^^^^^ 
hare  a  right  to  demand  sureties  for  the  peace.     Bui  to  a  person  not  <J«°»»"<*  "• 
of  sane  mind,  this  surety  shall  not  be  granted  upon  his  own  request; 
hot  yet  if  there  be  cause,  the  magistrate  ought  to  provide  for  his  safety, 
^aiu,  c.  117.     Nor  should  it  be  granted  ht  the  request  of  a  drunken 
person.    Sureties  for  the  peace  may  be  demanded  by  the  magistrate     ^^ 
<)f  persons  guilty  in  any  way  of  breaking  the  peace,   by  affrays, tr^te. 
sasaults,  battery,  fighting,  quarrelling,  riots,  suspected  to  break  the 
P^ce,  threatening,  dec.    But  it  is  generally  demanded,  at  the  instance 
of  the  party,  and  is  grantable  on  his  oath,  that  he  has  just  cause  to  By  uw  party, 
fear  that  another  wUl  bum  his  house,  or  do  him  a  corporal  hurt,  or 
that  he  will  procure  others  to  do  him  such  mischief,  or  that  another 
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has  threatened  to  imprison  him;  for  every  unlawful  imprisonment  is 

For  wife      assault;  1  Haw.  127.     It  a  man  have  reason  to  fear  that  another  yn 
ami  child* 

hurt  his  wife  or  child,  he  may  crave  the  peace,  butnbt  for  his  serrai 

or  cattle;  Dalt.,  16.     The  reason  why  a  man  may  not  crave  the  pea 

for  his  servant,  is,  that  the  servant's  own  oath  is  necessary,  and  tl 

ForitaTe.  reason  not  applying  to  the  case  of  a  slave,  it  would  seem  that  a  mast 
may  crave  the  peace  against  a  person  whom  he  fears  will  do  soi 
injury  to  his  slave. 

iniflBt  But  when  a  magistrate  shall  perceive  that  surety   is  demandi 

merely  for  malice  or  vexation,  without  any  just  cause  of  fear,  he  m 
safely  deny  it.  So*,  if  a  man  will  require  the  peace,  because  he  is 
variance  or  in  suit  with  his  neighbor,  it  shall  not  be  granted;  Dal 
c.  116.     And  if  the  parties  live  at  a  distance  from  the  magistrate, 

Mifticnta.  should  not  grant  surety  of  the  peace,  unless  application  has  be 
made  first  to  a  magistrate  in  the  neighborhood.     2  Bur.,  780. 

3d,  Against  whom  grantahU. 

Surety  for  the  peace  or  good  behaviour,  may  be  craved  genera 
against  ail  persons  of  sane  memory;  against  impotent  persons,  forth 
may  procure  another  to  do  an  injury;  infants,  and  married  womc 
(yet  they  are  not  bound,  only  the  sureties^  and  a  married  woman  m 
be  required  to  give  such  surety  on  the  application  of  the  husban< 
lunatics,  having  lucid  intervals;  but  according  to  Nelson's  Justice, 
is  not  demandabie  of  one  blind,  deaf  or  dumb. 

4tA.   What  shall  be  a  forfeiture. 

Byvloieoe*,      ^  recognizance   for  keeping  the  peace  may  be  forfeited   by  a 

*^      •     actual  violence,  or  even  an  assault  or  menace  to  the  person  of  hi 
who  demands  it,  if  it  be  a  special  recognizance.  Or  if  the  recognizan 
be  general,  by  any  unlawful  action  whatever  that  either  is  or  tends 
a  breach  of  the  peace,  or  by  any  crime  against  the  public  peace, 
by  any  private  violence  to  any  person.     But  a  bare  trespass  upontl 

buetnqwM,  lands  or  goods  of  another,  unless  accompanied  with  a  wilful  breach 
the  peace,   is  no  forfeiture  of  the  recognizance;  neither  are  roe 

NorkT  reproachful  words,  as  calling  a  man  a  knave,  or  liar,  any  breads 
the  peace,  so  as  to  forfeit  one^s  recognizance,  unless  they  amount  U 
challenge  to  fight.     4th  B.  C,  256. 

A  recognizance  for  good  behaviour  may  be  forfeited  by  all  t 
same  means,  as  one  for  the  security  of  the  peace  may  be,  and  also  1 
some  others — as  by  going  armed  with  unusual  attendance  to  the  tern 
of  the  people,  or  by  committing  any  of  those  acts  of  misbehavioi 
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• 
which  the  recognizance  was  intended  to  present.  But  not  by  giving 
fresh  cause  ofsuspiciofi  of  that  which  may  never  actually  happen; 
for  though  it  is  just  to  compel  suspected  persons  to  give  security  to  the 
public  against  misbehaviour  that  is  apprehended,  yet  it  would  be  hard 
upon  such  suspicion,  without  proof  of  any  actual  crime,  to  punish  them 
liy  forfeiture  of  their  recognizance.     4th  B.  C,  257. 

bth.  Haw  such  recognizance  may  be  discharged. 
Such  recognizance  may  be  discharged  by  the  death  of  the  principal  BjdeaUi. 
party  bound  thereby,  if  not  before  forfeited  by  order  of  the  Court  of 
SeuioDs;  or  by  the  release  of  the  party  at  whoso  request  it  was  or  by  release 
granted.    4th  B.  C,  454. 

6th.  Precedents. 
1st.  AfidavUfor  the  peace. 

District. 


Personally  appeared  A.  B.,  who  being  duly  sworn,  deposes  and 
nji,  that  he  has  good  reason  to  fear  that  C.  D||Will  do,  or  attempt 
to  do,  him  some  bodily  injury,  (or  that  he  will  do,  or  attempt  to  do, 
>ome  injury  to  A.  F.,  the  wife  of  deponent)  (or  A.  D.,  the  child,  or 
bIato  of  deponent)  or  procure  the  said  to  be  done,  and  that  he  does 
not  require  the  peaceof  him  for  any  malice,  TVYatiMi,  or  revenge,  but 
for  the  causes  aforesaid;  and  ho  prays  surety  Cmt  the  peace. 
Sworn  to  before  me,  this        day  of       A.  D., 

A.  B. 
B.C., 

Magistrate. 

^*  Warrant  far  the  peace. 

SotnPH.CAROLIlf A,  ) 

DistHcU    )  . 
^jB.  C,  magistrate  in  and  for  the  said  State. 

To  any  lawful  Constable. 
Whereas  complaint  on  oath  has  been  made  to  me  by  A.  B.,  that  he 
°Mgood  reason  to  fear  bodily  injury  to  himself  (or  some  of  his  family) 
^  C.  D. 

These  are,  therefore,  to  command  you,  forthwith  to  apprehend  C. 
"')  and  bring  him  before  me,  to  be  dealt  with  according  to  law;  and 
^^'^infail  not,  under  the  penalties  that  shall  ensue  thereon, 
^iven  under  my  hand  and  seal,  this        day  of        A.  D. 

B.  C,  [l.  8.] 


U 


Magistrate. 
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.    M,  Warrant  for  good  behaviour, 
South-Carolina, 
District. 
By  B.  C,  magislrate  in  and  for  the  said  State. 

To  any  lawful  Constable. 
Whereas  it  appears  to  me,  from  the  testimony  and  complaint  of 
many  good  and  creditable  citizens  of  the  said  district,  that  A.  O.  and 
B.  D.,  of  the  said  district,  (here  insert  any  of  the  causes  for  vhich 
the  party  is  to  be  bound  for  good  behaviour.) 

These  are,  therefore,  to  command  you,  forthwith  to  arrest  the  ftaid 
A.  O.  and  B.  D.,  and  bring  them  before  me,  to  be  dealt  with  accordiog 
to  law;  and  herein  fail  not,  &c.;  and  have  you  before  me  this  precept 
Given  under  my  hand  and  seal,  this         day  of         A.  D. 

B.  C,  [l.  •.] 

Magistrate. 

Ath,  Recognizance  for  the  peace,  and  good  behaviour. 
The  State  op  South  Carolina. 

Be  it  remembered^hat  on  the         day  of        A.  D.         personally 
appeared  A.  O.,  B.  D.  and  E.  F.,  before  me,  B.  C,  magistrate  in 
and  for  the  said  State,  who  acknowledged  themselves  indebted  to  the 
State  of  South  Carolina :  that  is  to  say,  the  said  A.  O.  in  the  sum  of 
and  the'Md  B:  J),  and  £.  F.  each  in  the  sum  of  like 

money,  to  be  levied  of  their  separate  lands  and  tenements,  goods  and 
chattels,  respectively,  to  and  for  the  use  of  the  said  State,  if  the  above 
mentioned  A.  O.  shall  fail  in  performing  the  condition  underwrittea 
The  condition  of  this  recognizance  is  such,  that  if  the  said  A.  0. 
do  keep  the  peace  of  the  State,  and  be  of  good  behaviour  towards  all 
the  citizens  thereof  (if  it  be  at  the  request  of  a  private  person,  add, 
''and  especially  towards  such  persoi^")  for  a  year,  then  this  recogni- 
zance to  be  null  and  void,  or  else  to  remain  in  full  force  and  virtue. 
Taken  and  acknowledged  the  year  and  day  above  written,  before  me, 
B.  C,  A.  O.     [l.  8.]  - 

Magistrate.  B.  D.     [l.  s.] 

E.  F.     [l.  •.] 

5th.  Commitment. 
South-  Carolina. 
District. 

By  B.  C,  magistrate  in  and  for  the  said  State. 
To  any  lawful  Constable,  and  the  keeper  of  the  common  jail  in  saic 

district. 
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Whereas  A.  0«,  of  the  said  district,  is  now  brought  before  me,  B. 
Cm  magistrate  in  and  for  the  said  State,  on  a  charge  requiring  him  to 
find  sufficient  sureties  to  keep  the  peace  of  the  State,  and  be  of  good 
behaviour  towards  all  the  citizens  thereof  (and  '^especially  towards 
A.  B")  for  a  year;  and  whereas  he,  the  said  A.  O.,  hath  refused,  and 
*doth  DOW  refuse  before  me,  to  6nd  such  sureties  :  These  are,  there- 
fore, to  command  the  said  constable  forthwith  to  convey  the  said  A. 
0.  to  the  common  jail  of  the  said  district,  and  to  deliver  him  to  the 
keeper  thereof^  together  with  this  precept ;  and  you,  the  said  keeper, 
are  hereby  required  to  receive  the  said  A.  O.  into  your  custody  in 
the  said  jail,  and  him  there  safely  keep  until  he  shall  find  such  sureties 
ai  aforesaid. 

Given  under  my  hand  and  seal,  this        day  of        A.  D. 

B.  C,  [l.  s.] 

Magistrate. 

fith.  Discharge. 
South  Carolina,  > 
District.    \ 
By  B.  C,  magistrate  in  and  for  the  said  State. 

To  the  keeper  of  the  jail  for  the  said  district,  greeting  : 
Forasmuch  as  A.  O.,  in  your  custody  n^w^  for  want  of  his  finding 
sureties  to  keep  the  peace  of  the  Slate,  an(H>^«f  ^SS  behaviour,  hath 
found  before  me  sufficient  sureties  in  that  behalf:  These  are,  there- 
fore, to  authorize  and  require  you,  that  IF  the  »aid  A.  O.  do  remain  in 
jail  for  no  other  cause,  then  you  forbear  to  detain  him  any  longer,  but 
sufierhim  to  go  at  large,  and  that,  upon  the  pain  that  will  fall  therein. 
Given  under  my  hand  and  seal,  this         day  of         A.  D. 

B.  C,  [l.  s.] 

Magistrate. 


BENEFIT  OF   CLERGY, 

Is  an  indulgence  allowed  by  the  law  to  persons  convicted  of  certain 
ofiences  for  the  first  time,  and  who,  but  for  such  indulgence,  must 
suffer  death  for  such  offmice. 

1^.   When  allowable. 
According  to  the  summary  of  Justice  Blackstone  : 
1st.  In  all  felonies,  whether  new,   created,  or  by  common  law, 
clergy  ir  allowable,  unless  taken  away  by  express  words  of  a  statute. 
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2d.  That  where  clergy  is  taken  away  from  the  principal,  it  is  not 
of  course  taken  away  from  the  accessary,  unless  he  be  also  particu- 
larly included  in  the  words  of  the  statute. 

3d.  That  when  the  benefit  of  clergy  is  taken  away  from  the  ofience* 
(as  in  case  of  murder,  buggery,  robbery,  rape,  arson,  and  burglary) 
a  principal  in  the  second  degree  being  present,  aiding  and  .abetting^ 
the  crime,  is  as  well  excluded  from  his  clergy  as  he  that  is  principal 
in  the  first  degree. 

•  4th.  But  where  it  is  only  taken  away  from  the  person  committing  the 
offence,  (as  in  the  case  of  stabbing,  or  committing  larceny  in  a 
dwelling  house,  or  privately  from  the  person,)  his  aiders  and  abettors 
are  not  excluded  through  the  tenderness  of  the  law,  which  hath 
determined  that  such  statutes  shall  be  taken  literally. 

To  which  may  be  added, 

5th.  That  a  party  convicted  of  an  offence,  from  which  clergy  has 
not  been  taken  away,  can  have  that  plea  but  once. 

2'i.  Consequences, 

After  a  party  has  been  allowed  the  benefit  of  clergy,*  and  has 
received  the  judgement  of  the  law,  (as  formerly  by  branding,  but  now 
by  fine,  imprisonment  and  whipping)  or  pardon,  he  is  discharged 
forever  of  that  and  all  other  clerg|rable  felonies  before  committed,  but 
not  of  felonies  from  which  clergy  is  excluded;  and  he  is  restored  to 
all  his  rights  and  credits,  as  if  he  never  had  been  convicted.  4th  B. 
C,  375. 


BIGAMY. 

DcSniUon.  This  term  properly  signifies  a  double  marriage,  or  being  twice 
married,  but  it  is  universally  used  in  the  sense  of  polygamy,  or  the 
having  a  plurality  of  wives  or  husbands  at  once. 

By  statute  1  J.  1,  c.  11,  P.  L.,  it  is  enacted,  that  if  any  person  or 
persons,  being  married,  do  at  any  time  marry  any  person  or  persons, 
the  former  husband  or  wife  being  alive,  thai  then  every  such  offence 
shall  be  felony,  and  the  person  and  persons  so  offending  shall  suffer 
death,  as  in  cases  of  felony,  and  the  party  and  parties,  so  offending, 
shall  receive  such  and  the  like  proceeding,  trial,  and  execution  in 
such  county  where  such  person  or  persons  shall  be  apprehended,  as  if 


or 
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the  ofience  had  been  committed  in  such  county  where  such  person  or 
persoDs  shall  be  taken  er  apprehended — of  which  he  shall  inquire: 

1st.  What  cases  of  secoto)  MARRrAOE  are  within  the  statute. 
2d^  Op  the  coNSEavENCEs  to  the  issue  of  such  second  mar- 
riage. 
3d.  Of  the  Punishment. 

1*/.   What  cases  of  Second  Marriage  are  within  the  Statute. 
Bj  the  term  of  the  statute,  2nd  section,  it  is  provided,  that  it  shall 
not  extend  to  any  person  or  persons  whose  husband  or  wife  shall  HuBtand 
remain  continually  beyond  the  seas,  by  the  space  of  seven  years  ^[fj^***""' 
together,  or  whose  husband  or  wife  shall  absent  himself  or  herself,  y^"- 
the  one  from  the  other,  by  the  space  of  seven  years,  in  any  part  within 
his  Majesty's  dominions,  the  one  of  them  not  knowing  the  other  to  be 
liviDg  within  that  time;  and  by  the  third  section,  persons  divorced,  or  J*'*^'*"' 
who  were  married  before  the  age  of  consent,  are  excepted  from  the 
statute.     In  addition  to  these  exceptions  of  the  statute,  it  hath  been 
ruled,  that  if  the  husband  or  wife  be  under  sentence  of  imprisonment  Under 

^  imprison- 

for  life,  the  other  may  marry  agam,  and  such  marriage  will  not  be'n^^t^or 
witbin  the  statute  against  bigamy.     4tb  B.  C,  J65,  note  7. 

Concerning  the  exception  of  personlfdijolfced,  it  may  bo  necessary 

to   remark,  that  the  Legislature  of'Soifth-Carolina  has  uniformly 

refused  to  grant  a  divorce  in  any  ca^/Andlt  seems  to  be  the  pre- 

Yailing  opinion,  that  the  dissolution  in  Another  State  of  a  marriage 

contract,  entered  into  in  South-Carolina,  would  not  be  regarded  by  the 

Courts  of  the  latter  State,  if  under  their  jurisdiction;  and  if  a  person, 

ao  divorced,  marry  again,  he  would  be  held  guilty  of  bigamy.     See 

Oardina  Law  Journal. 

a.  Of  the  consequences  to  me^issue  of  such  Second  Marriage, 
Where   either  party  to  a   second  marriag^e  is  guilty  thereby  of 
bigamy,  the  marriage  is  itself  void,  and  the  issue  thereof  illegitimate;  niegiUmate. 
and  even  althou^  a  second  marciage  be  within  the  first  three  excep. 
tioQs  of  the  statute,  still  it  will  be  void  in  law,  though  neither  party 
thereto  be  guilty  of  felony^  4th  B.  C,  164.     But  in  this  State  it  hath 
been  held,  that  the  death  of  a  party  will  be  presumed,  af\er  an  absence 
of  seven  years  without  the  State,  without  having  been  heard  from; 
and  that  the  party  deserted,  is  free  to  marry  after  that  time,  and  the 
iisae   of  such    tnarriage  are   legitimate.     Woods    vs.    Woods,   2 
Bay,  476. 


Abolkbad. 
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3d.  Punishment, 
By  the  terms  of  the  statute,  'Uhe  person  adid  persons  bo  oflfendii 
shall  suffer  death  as  in  cases  of  felony;"  so  that  clergy  not  being  tak 
away  by  the  express  words  of  the  statute,  bigamy  is  held  to  be  a  cli 
gyable  offence;  and  under  the  law  of  this  State,  before  the  Act 
1833,  was  punished  with  branding,  imprisonment,  dzc;  but  now,  t1 
branding  is  wholly  abolished,  it  is  only  punishable  by  fine  and  imp 
sonment  for  the  first  offence. 


BRANDING. 

By  the  Act  of  1836,  6th  S.  L.,  it  is  enacted,  «nhat  from  and  afl 
the  passing  of  this  act,  the  punishment  by  branding  shall  be  abolished 
all  cases,  and  in  lieu  thereof,  in  the  cases  of  free  white  persons,  pa 
isbment  by  fine  and  imprisonment  shall  be  substituted." 


BREAD. 

Every  common  baker,  o*r  other  person,  who  shall  make  or  bak 
for  sale,  or  expose  to  sale  any-of  the  sorts  of  bread  mentioned  in  tb 
following  table,  shall  fairly  imprint  or  mark,  or  cause  to  be  fairl 
imprinted  or  marked,  on  every  loaf  so  by  him  or  her  made,  orexpoie 
to  sale,  the  price  of  such  loaf,  together  with  the  initial  letters  of  th 
name  of  the  baker  thereof,  whereby  the  said  baker  and  price  of  luc 
bread  may  be  distinctly  known;  and  shall  make  such  bread  agreeal)! 
to  the  weight  in  the  following  table,  otherwise  he  (who  shall  be  cfii 
victed  to  the  contrary,  by  the  confe8aJk>n  of  the  party,  or  by  oath  < 
one  or  more  credible  witnesses,  before  *a  justice  of  the  peace  in  th 
county  where  the  offence  shall  be  committed,)  shall  for  every  sue 
ofience,  forfeit  the  sum  of  twenty  shillings,  proclamation  money,  to  b 
levied  by  warrant  under  the  justice's  hands,  and  given  to  the  inform*' 
A.  A.,  No.  799. 

If  any  baker  put  into  any  bread  by  him  sold,  or  exposed  to  saU 
any  mixture  of  other  grain,  further  than  what  is  absolutely  necessat 
for  the  well-making  or  baking  thereof,  he  shall,  for  every  such  ofTenc^ 
upon  conviction  before  any  justice  trying  and.  examining  the  sam€ 
forfeit  all  such  bread  so  fraudulently  mixed,  for  the  use  of  the  poof  ^ 
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the  parish  where  the  offence 'shall  be  committed,  and  also  the  sum  of 
twenty  shillings,  proclanfttion  money,  for  the  use  of  the  informer,  to 
be  recovered  by  warrant  from  the  jusflce;  provided  the  prosecutionr 
for  such  convictions  be  Commenced  within  three  days  next  after  the 
ofience  is  committed — lb. 

Any  justice  of  the  peace  may,  at  all  times  in  the  day  time,  enter 

into  any  house,  shop,  stall,  bake-house,  ware-house,  or  out-house  of 

or  belonging  to  any  baker,  or  seller  of  bread,  and  there  search  for, 

view,  weigh  and  try  all,  or  any  of  the  bread  which  shall  there  be 

found;  and  if  any  be  found  either  wanting  in  the  goodness  of  the 

materials  whereof  the  same  shall  be  made,  or  deficient  in  the  baking, 

or  wanting  in  the  due  weight,  or  not  truly'^marked,  or  fraudulently 

mixed,  then,  and  in  every  such  case,  any  justice  may  seize  such  bread 

10  (bund,  and  cause  the  same  to  be  forthwith  given  and  distributed  to 

the  poor  of  the  parish  where  such  seizure  shall  be  made.     And  if  any 

baker  or  seller  of  bread  shall  not  suffer  such  search  and  seizure  to  be 

made,  or  resist  the  same,  he  shall,  for  every  such  ofience,  forfeit  the 

nun  of  four  pounds,  proclamation  money,  for  the  use  of  the  poor  of 

tbe  parish  where  the  offence  is  committed,  to  be  levied  by  a  warrant 

mider  the  justice's  hands. — ^Ib. 

Dpt  if  any  person  convicted,  of  any  of  the  offences  before  mentioned, 
titink  himself  aggrieved,  he  may,  withia  three  days  after  such  convic- 
tion, appeal  in  writing  to  any  three 'justices  of  the  peace  for  the  county 
^ere  such  conviction  shall  be  madf  ^  by  whom  the  same  shall  be 
l^rd  and  finally  determined,  in  ten  days  after  such  appeal;  and  if 
^  penon  so  appealing  shall  not  make  good  his  appeal,  or  prosecute 
it  with  efiect,  the  justices  shall  award  such  costs  as  they  shall  think 
'^Monable  to  the  informer,  and  commit  the  offender  to  the  common 
J^  until  he  shall  make  payment  of  such  costs,  and  also  of  the  penalty 
*4t)dged  on  the  conviction;  the  like  reasonable  costs  shall  be  awarded 
^tke  appellant  against  the  informer,  if  he  does  not  duly  support  and 
^6  good  his  iiffermation. — lb. 

^  The  City  Council  of  Charleston  has  full  power  and  authority  to 
'Vibtelirom  time  to  time  the  price  and  assize  of  bread.  A.  A.  No. 
1W2. 

1*  InfamuUion  of  an  widue  mixture  used  in  making  of  bread. 

District.  >  ss. 

"*  it  remembered,  that  this  day  of  in  the  year  A.  A. 
^^^'^^  in  his  proper  person  exhibiteth  to  me,  I.  P.  one  of  the  justices 
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assigned'to  keep  the  peace  of  the  district  aforesaich,  a  eiAnplaint  and 
infor^iatlon,  and  thereby  informcth  me,  that^^.  O/,  late*of  ,!■ 

the  district  aforesaid,  baker,  pif  the  day  •f  ,  [here  spe^il^  the 
time  of  the  offence,  that  the^rwecution  may  Appear  to  be  commenced 
in  three  days  afler  the  offence  committed,  $Lecording  to  the  Act  oi 
Assembly  in  that  case  made  and  provided,]^  did  put  into  and  use,  in 
the  making  of  bread,  to  be  sold,  a  preparation  or  mixture,  in  whicli 
alum  was  an  ingredient,  contrary  to  the  form  oftlie  Act  of  Assembly, 
in  that  case  made  and  provided^  whereby  the  said  A.  O.,  bath  forfeited 
the  sum  of  twenty  shillings^  proclamation  money;  and  thereupon  the 
said  A.  I.,  prayeth  the  judgement  of  me  the  said  justice  in  that  behalf, 
and  that  he  the  said  A.  t.,  may  have  the  said  forfeiture,  according  tc 
the  form  of  the  Act  of  Assembly  in  such  case  made  and  provided,  anc 
that  the  said  A.  O.  may  be  summoned  to  answer  the  premises  before 
me  the  said  justice. 

2.  Summons  thereupon. 

Djstrict,      >  88. 

To  A.  B.  constable  of  the  District  aforesaid. 

Whereas  complaint  and  information  hath  been  exhibited  before^ys, 
I.  P.,  one  of  the  justices  of  the  peace  for  the  said  district,  by  A.  I^ 
yeoman,  that  A.  O.  late  of  ,  in  the  district  aforesaid,  baker,  on  the 
day  of  ,  in  the  year  ,  did  put  into  and  use,  in  the  baking 
of  bread,  to  be  sold,  a  preparation  or  mixture,  in  which  alum  was  an 
ingredient,  contrary  to  the  form  of  the  Act  of  Assembly  in  such  case 
made  and  provided;  these  are  therefore  to  require  you,  forthwith  to 
summon  the  said  A.  O.  to  appear  before  me,  at  ,  on  the  day 
of  ,  at  the  hour  of  in  the  forenoon  of  the  same  day,  then  and 
there  to  answer  the  said  information:  and  be  you  then  there  to  certiQf 
what  you  shall  have  done  in  the  premises.     Herein  fiitil  you  not. 

Given  under  my  hand  and  seal,  the         day  of        ,  in  the  year 

I.  P.     [l.  8.] 

If  the  party  shall  not  appear  on  such  summons,  or  offer  some  rea- 
sonable excuse  for  his  default,  then,  on  oath  made  of  the  offence,  by 
one  witness,  such  justice  shall  issue  his  warrant  {mutatis  mutandis)  to 
apprehend  the  offender,  and  bring  him  before  the  said  justice,  to 
answer  the  said  information. 

On  the  party's  appearance,  or  if  he  do  not  appear,  then  on  proof  of 
the  summons  being  given  to  him,,  or  lefl  at  his  usual  place  of  abode, 
or  if  he  cannot  be  apprehended  by  warrant  as  aforesaid,  the  justice 
may  proceed  to  hear  and  determine  the  offence. 
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3.  The  form  of  iJie  conviction, 

DiHrict.  I  ss. 

Be  it  remembered,  that  on  tBis        day  of         in  the  year  A. 

0.  is  coDTicted  before  me,  I.  P.,  one  of  the  justices  assigned  to  keep 
the  peace  in  and  for  the  district  aforesaid,  for  putting  into  and  using 
in  the  making  of  bread,  tole  sold,  a  preparation  or  mixture,  in  which 
alQm  was  an  ingredient ;  and  I  do  adjudge  him  to  pay  and  forfeit  for 
the  same,  the  sum  of  20s.  proclamation  money.  Given  under  my 
hand  and  seal  the  day  and  year  aforesaid. 

r.p.   [L.8.] 

4.  Warrant  of  distress  on  non-payment  oj  the  penally. 
Dislrict,  >  ss. 

To  A.  B.,  Constable  of  the  District  aforesaid. 

Forasmuch  as  A.  O.,  late  of  in  the  district  aforesaid,  baker, 

wai  on  the  day  of  duly  convicted  before  me,  I.  P.  Esq.,  one  of 
the  justices  of  the  peace  for  the  said  district,  by  the  oath  of  A.  VV., 
s  credible  witness,  for  that  he,  the  said  A.  O.,  on  the  day  of 
did  put  into  and  use  in  the  making  of  bread,  to  be  sold,  a  preparation 
or  mixture,  in  which  alum  was  an  ingredient,  against  the  fuj-m  of  the 
act  of  assembly  in  such  case  made  and  provided,  by  reason  whereof 
I  did  adjudge,  and  have  adjudged  him  to  pay  and  forfeit  for  the  said 
oflencc  the  sum  of  20s.  proclamation  money; 

And  whereas  it  appears  to  me,  that  the  said  sum,  or  any  part  thereof, 
ianol  yet  paid;  I  do  therefore  hereby  authorize  and  require  you,  forth- 
^th  to  make  distress  of  the  goods  and  chattels  of  him,  the  said  A.  O., 
wkI  also  to  cause  the  said  goodp,  by  you  seized,  to  be  appraised  and 
iold;  rendering  the  overplus  to  him,  the  said  A.  O.,  after  deducting 
the  said  sum  of  208.  proclamation  money,  and  also  the  costs  and  char- 
ges of  the  prosecution  for  the  said  offence,  and  of  the  said  distress  and 
iale;  which  costs  and  charges  I^o  hereby  ascertain  ei  the  sum  of 
and  the  said  sum  of  20s.  proclamation  n\pney,  so  forfeited  as 
aforesaid,  you  are  to  pay  to  A.  1.,  yeoman,  who  informed  me  of  the 
ttidofience,  and  prosecuted  to  conviction  him,  the  said  A.  O.,  before 
BM,  for  the  same;  and  if  sufficient  distress  cannot  be  had  or. found 
thereupon  to  levy  the  said  sum  of  20s.  proclamation  money  as  aforc- 
"^  you  are  hereby  required  to  certify  the  same  to  me,  together 
^Hhthe  return  of  this  precept.  Herein  fail  you  not.  Given  under 
«y  hand  and  teal,  the        day  of        in  the  year 

I.  P.     [l.  8.] 
13 
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5/^.  Return  of  the  tcant  of  distress  endorsed  upon  the  vcarrani. 

District,  >  ss. 

I,  A.  B.,  con&table  in  the  district  aforesaid,  do  hereby  certify  I.  P. 
Ksquire,  one  of  the  justices  of  the  peace  for  the  said  district,  that  by 
virtue  of  this  warrant,  I  have  made  diligent  search  for  the  goods  and 
chattels  of  the  within  mentioned  A.  O.,  and  that  I  can  find  no  suffi- 
cient goods  and  chattels  of  him,  the  said  A.  O.,  whereon  to  levy  the 
within  mentioned  sum  of  20s.  proclamation  money.  Witness  my 
hand  the         day  of        in  the  year  A.  B. 

Sworn  before  me,  the  said  justice,  the  day  and  year  aforesaid. 

I.  P. 


OithofoA- 


BRIBERY. 

[See  also  Embracers  and  Offices.] 

Ift.  Definition. 

2d.    Prevention, 

3d.    Its  Effects. 

4th.  Punishment. 

5th.  Mode  of  Procedure. 

1^/.  Definilum. 

Bribery  is  the  receiving  or  offering  any  undue  reward  by  or  to  any 
person  whatsoever,  whoBe  ordinary  profession  or  business  relates  to 
the  administration  of  public  justice,  in  order  to  influence  his  behaviour. 
And  it  seems  that'this  offence  will  be  committed  by  any  person  in  an 
official  situation,  who  shall  corruptly  use  the  power  or  interest  of  his 
place  for  reward  or  promises;  also  in  giving  or  taking  rewards  for 
offices  of  a  public  nature,  or  in  giving  rewards,  or  making  promiseSf 

to  secure  votes  at  an  election.     1st  Russel,  156. 

■« 

SA  Prevention. 

In  addition  to  the  punishment  of  bribery  by  the  common  and  statota 
law,  the  legislature  of  South-Carolina  has  prescribed  for  the  preven- 
tion thereof,  the  following  oath,  to  be  taken  by  each  district  officer 
before  entering  upon  the  duties  of  his  office,  viz: 

I,  A.  B.,  swear  or  affirm  as  the  case  may  be^  that  I  am  under  no 
promise  in  honor  or  law  to  share  the  profits  of  the  office  to  which  I 
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hare  been  elected  or  appointed,  (as  the  case  may  be,)  and  I  will  not 
directly  or  indirectly,  sell  or  dispose  of  said  office,  or  ibe  profits  thereof, 
but  will  resign  or  continue  to  discharge  the  duties  thereof  during  the 
period  fixed  by  law,  if  I  so  long  live,  so  help  me  God. 

3(f.  Effect  of  Bribery. 
In  addition  to  the  punishment  inflicted  upon  a  person  guilty  of 
bribery,  he  is  also  subject  to  be  deprived  of  any  undue  advantage  ^ 
which  be  may  gain  thereby,  whether  it  be  the  getting  a  verdict  in  verdict 
bis  fiivour,  in  wliich  case  it  may  be  set  aside  as  fraudulent,  or  whether 
it  be  the  procuring  thereby  his  election  to  any  office;  for  it  hath  been 
held  that  bribery  rendered  an  el-^ction  void,  as  early  as  13th  Eliz.,Makeivoid 

.  ,  ■Q  election. 

when  one  Thomas  Louge,  (being  a  aimpic  man,  and  of  small  capacity, 
to  serve  in  parliament)  acknowledged  that  he  had  given  the  returning 
officer  and  others  of  the  borough  for  which  he  was  chosen,  four 
pounds,  to  be  returned  as  a  member,  and  was  for  that  premium  elected; 
by  this  ofience  the  borough  was  amerced,  the  member  was  removed, 
and  the  officer  fined  and  imprisoned.     1  B.  C,  179. 

4/A.  Punishment, 
Besides  the  punishment  imposed  by  statute,  bribery  is  a  crime  at 
common  law  for  which  the  parties  may  be  indicted  and  punished  by 
fine  and  imprisonment.     4  Doug.,  292. 

In  inferior,  judicial  or  ministerial  officers,  it  is  punishable  by  fine 
and  imprisonment,  which  also  may  be  inflicted  on  those  who  offer  a 
bribe,  though  it  be  not  taken;  3  Just.,  147.  In  a  judge,  it  was  for- 
merly looked  upon  as  so  heinous  an  offence,  that  it  was  sometimes 
pmiished  as  high  treason  ;  and  it  is  at  this  day  punishable  with  fbrfei- 
tore  of  office,  fine  and  imprisonment. — Ibid,  146. 

Acts  of  Congress. 
By  Act  of  Congress  of  1790,  1st  Story's  L.  U.  S. ,  87;  if  any  person  Bribery  of 
•Wl  directly  or  indirectly  give  anjj^  sam  or  sums  of  money,  or  any  *"***' 
other  bribe,  present  or  reward,  or  any  promise,  contract,  obligation 
or  security,  for  the  payment  or  deliv^jt  of  any  money,  present  or 
'«ward,or  any  other  thing  to  obtain  or  procure  the  opinion,  judgement, 
or  decree  of  a^y  judge  or  judges  of  the  United  States,  in  any  suit^ 
eoBtroversy,  matter  or  cause  depending  before   him  or  them,  and 
ibdl  be  convicted  thereof,  such  person  or  persons  so  giving,  promising, 
contracting,  or  securing  to  be  given,  paid,  or  delivered,  any  sum  or 
fUBS  of  money,  present,  or  reward,  or  any  other  bribe  as  aforesaid, 
•ad  Uie  judge  or  judges  who  shall  in  any  wise  receive  or  accept  the 
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same,  on  conviction,  thereof  shall  be  fined  and  imprisoned 
discretion  of  the  Court,  and  shall  forever  be  disqualified  to  he 
office  of  honor,  profit,  or  trust,  under  ihe  Unitod  States, 
offlceraof  And  by  the  Act  of  1799,  Ist  S.  L.  U.  S.,  653;  if  any  officei 
"***  customs  shall  directly  or  indirectly  take  or  receive  any  bribe,  i 
or  recompense,  for  conniving,  or  shall  connive  at  any  false  < 
any  ship  or  vessel,  or  of  any  goods,  wares  or  merchandize,  ai 
be  convicted  thereof^  every  such  officer  or  other  person  shall 
and  pay  a  sum  not  less  than  two  hundred,  nor  more  than  two  tl 
dollars  for  each  offence.  And  said  penalty  shall  be  sued  : 
recovered,  with  costs  of  suit,  in  the  name  of  the  United  Si 
America,  in  any  Court  competent  to  try  the  same;  and  the 
any  fact  which  may  be  put  in  issue,  shall  be  within  the  judicial 
in  which  such  penalty  shall  have  accrued,  and  the  collector  is  e 
to  cause  suits  for  the  same,  to  be  commenced  without  dels 
prosecuted  to  effect. 

Act  of  Assembly* 

By  Act  of  1824,  6th  S.  L.,  244,  if  any  person  shall  directly. 

rectly  give  or  engage  to  pay  any  sum  of  money  or  other  t 

consideration  to  another,  in  order  to   induce  such  other  pei 

procure  for  him  by  his  interest,  influence,  or  any  other  meant 

soever,  any  office  or  place  of  trust  within  this  State,  or  sha 

give,  promise  or  bestow,  any  reward  by  meat,  drink  or  oth 

ponithment  for  the  aforesaid  purpose,  and  be  thereof  convicted,  he  shall  foi 

foroffice7    sum  of  not  less  than  one,  nor  more  than  five  hundred  dolla 

suffer  imprisonment  for  a  term  not  exceeding  six  months. 
Receiving         If  any  person  shall  receive  of  another  any  sum  of  money  or 
of  meat,  drink  or  other  valuable  consideration,  for  procuring  oi 
ing  to  procure,  any  office  or  place  of  trust  in  this  State,  for  an 
person  whatever,  and  be  thereof  convicted,  he  shall  forfeit  the 
not  more  than  one  hundred  dollars,  and  suffer  imprisonment 
discretion  of  the  Court;  and  if  suc^  offender  be  in  any  office,  1 
be  dii^abled  from  holding  the  same, 
infonrer         ^^  either  of  the  parties  offending  as  aforesaid,  shall  give  infoi 
pSijiJ"      against  the  other  offending  party,  and  shall  duly  prosecute  sucl 
mation,  such  informer  shall  be  free  from  the  penalty. 

bth.  Mode  of  Procedure. 

Indietmenu       The  proceeding  for  bribery,  at  common  law,  is  by  indictmei 
though  no  method  of  proceeding  is  proscribed  by  the  Acts  of  Co 
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and  Btatates  of  the  State,  yet  as  they  make  no  new  offence,  but  only 
idd  punishment  to  an  offence  at  common  law,  by  a  well  settled  rule 
of  law;  2  Haw.,  302,  (he  proceedinrjrs  on  said  acts  is  by  indict- 
ment, except  in  the  case  of  officers  of  the  customs,  where,  according 
to  the  act,  the  remedy  is  by  action  in  the  name  of  the  United  States,  B7 
in  any  Court  of  competent  jurisdiction. 

Of  the  Affidavit. 
In  the  case,  the  offence  charged  be  at  common  law,  for  ofiering  a 
bribatoa  judge,  or  other  person  occupying  official  station,  or  for 
receiving  such  bribe  by  one  in  such  station,  the  affidavit  should  set 
forth  all  the  particulars,  to-wit:  the  station  of  the  officer,  the  nature 
of  the  case  pending  befor<>  him,  and  the  time,  place  and  manner  of 
offering  or  receiviug  the  bribe,  together  with  the  nature  of  the  thing 
offered.  If  it  fall  within  either  of  the  foregoing  statutes,  then  the 
circumstances  should  be  set  forth  in  the  affidavit,  and  nearly  as  pos- 
iible  in  the  words  ofthe  statute,  stating  the  nature  of  the  case  pendingt 
or  the  office  sought  to  be  procured,  as  also,  the  date,  time  and  place 
of  the  offering  ofthe  bribe  and  ofthe  election. 

Form  of  Warrant, 

^ATi  OF  South  Carolina. 
Dutrict. 
%  ,  Esq.,  magistrate,  in  and  for  the  said  State. 

To  any  lawful  Constable. 
Whereas,  complaint  upon  oath  has  been  made  unto  me  by  A.  B., 
^WC.  D.  did  on  the         day  of        (Here  state  the  matter  charged, 
Wowing  the  affidavit.) 

These  are,  therefore,  to  command  you  to  apprehend  the  said  C.  D., 
^  to  bring  him  before  me,  to  be  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  at         ,  this  day  of  ,  one 

^uiand  eight  hundred  and 

E.  F.,  [l.  a.] 

Magistrate. 

''^Statb  op  Softh-Carolina. 

^  it  remembered,  that  on  the  day  of  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  personally  appeared  C.  D., 
^  (name  of  surety  or  sureties,)  before  me,  magistrate  in  and 

^'  the  said  State,  who  acknowledged  themselves  indebted  to  the 
°^6  of  South- Carolina;  that  is  to  say,4he  said  C.  D.  in  the  sum  of 
(the  highest  amount  of  penalty  for  the  offence,  adding  thereto  for  the 
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imprisonment)  dollars:  and  the  said  (surety  or  sureties,  if  oQe« 

in  the  same  amount,  and  if  two,  then  each  in  half  the  amount) 
dollars,  like  money,  to  be  levied  of  their  separate  lands  and  tenements, 
goods  and  chattels,  respectively,  to  and  for  the  use  of  the  said  State, 
if  the  above  mentioned  C.  D.  shall  fail  in  the  performing  the  condition 
underwritten. 

The  condition  of  this  recognizance  is  such,  that  if  the  said  C.  D. 
shall  personally  appear  before  the  Court  of  General  Sessions,  to  be 
holden  at  the  usual  place  of  judicature,  in  ,  on  the  Monday 

in  ,  then  and  there  to  answer  to  a  bill  of  indictment  to  be  psefer- 

red  against  (him  or  her)  for  (here  ttate  the  charge  fully  as  in  the 
warrant,)  and  to  do  and  receive  what  shall  be  enjoined  by  the  Court, 
and  not  to  depart  the  Court  without  license;  and  in  the  mean  time, 
that  the  said  C.  D.  do  keep  the  peace  of  the  State,  and  be  of  good 
behaviour  towards  all  the  citizens  thereof,  and  especially  towards  the 
said  ,  then  this  recognizance  to  be  null  and  void,  or  else  to 

remain  in  full  force  and  virtue. 

Taken  and  acknowledged  the  day  and  year  above  written,  before  me. 
E.  F.,  CD.     [l.  8.] 

Magistrate.  Surety,     [l.  s.] 

Surety,     [l.  s.] 

If  the  charge  be  for  an  oflence  against  the  act  of  Congress,  then 
insert  ("the  Linited  Slates  of  America")  wherever  the  name  "South- 
Carolina"  is  used  in  the  above  precedent. 


DeflnltJon. 


BURGLARY. 

It  is  laid  down  in  the  more  ancient  authorities,  that  the  ofience  of 
burglary  may  be-<Gommitted  by  the  felonious  breaking  and  entering  of 
a  church,  and  the  walls  or  gates  of  a  town,  in  time  of  peace,  as  well 
as  by  the  felonious  breaking  and  entering  of  a  private  house.  But 
the  more  material  enquiry,  at  the  present  day,  relates  to  the  bresking 
and  entering  of  the  mansion  houses  of  individuals;  and  this  species  ot 
ofience  may  be  well  described  as  the  breaking  and  entering  the  man- 
sion bouse  of  another  in  the  night,  with  intent  to  commit  some  felony 
within  the'  same,  whether  .such  felony  be  committed  or  not.  3 
Russel,  p.  1. 


LAW  OF  MAGISTRATES.  06 

1st.  The  Breaking  and  Entering. 

2d.    Of  the  Mansion  House. 

3d.    The  Time. 

4th.  The  Intent. 

5th.  Or  the  Punishment. 

6th.  Reward  for  convicting  a  BuroIar. 

7th.  Precedents. 

1*^   The  Breaking  and  Entry. 
It  if  now  well  settled  that  there  must  be  both  a  breaking  and  an  BrMkinf 
entrj,  and  it  is  not  every  entrance  in  the  nature  of  a  trespass,  which  ^tualTor 
will  be  sufficient  to  satisfy  the  language  of  the  law.     Thus,  if  a  man  *^°**™***^** 
enter  through  a  door  or  window,  which  he  finds  open,  or  a  hole  which 
was  there  before,  and  steal  goods,  he  will  not  be  guilty  of  burglary; 
but  there  must  be  an  actual  breaking,  requiring  more  or  less  force,  or 
a  breaking  by  construction  of  law,  as  where  an  entrance  is  obtained 
by  threats,  fraud  or  conspiracy.     2  Russ.,  p.  2. 

An  actual  breaking  may  be  by  making  a  hole  in  the  wall,  forcing  ^^^^^ 
open  the  door,  picking  the  lock,  or  opening  it  with  a  false  key,  break-  *»«««nf» 
ing  or  taking  out  the  window  glass,  and  even  lifting  the  latch,  where 
^e  door  is  not  otherwise  fastened,  or  turning  the  key  which  is  in  the 
lock,  or  the  unloosing  the  fastening  which  the  owner  has  provided, 
will  amount  to  a  breaking. — lb. 

Also,  the  getting  down  or  into  the  chimney  of  a  house,  is  a  sufficient  ^^ 

breakiog,  though  the  party  does  not  enter  any  of  the  rooms  of  the  ^«  cUmnqr. 
house. — lb. 

It  should  also  be  observed,  that  the  breaking  requisite  to  constitute  ^^^ 
a  burglary,  is  not  confined  to  the  external  parts  of  the  house,  but  if  inner  door, 
the  ofiender  enter  a  house  by  means  of  a  way  whicli  he  has  found 
open,  and  afterwards  break  an  inner  door,  it  is  burgl:iry. — lb. 

If  one  or  more,  with  felonious  intent,  gain  entrance  into  a  house  ,  ^ 
07  threats  of  violence,  or  by  raising  hue  and  ci^,  or  by  pretence  ofconstnteuoa 
kgal  proceaa,  or  by  pretence  of  business  with  the  occupant,  or  taking 
kdp'ngs,  or  by  deluding  the  servant  in  charge,  or  by  conspiracy  with 
a  servant  who  opens  the  door,  such  arts  will  amount  to  a  constructive 
heakiog,  sufficient  to  constitute  burglary,  and  in  the  latter  case,  the 
lervaot  who  opens  will  aUo  be  held  guilty. — lb. 

,  With  respect  to  the  entering,  necessary  to  constitute  burglary,  it  is  The  entry, 
agreed  that  any,  the  least  entry,  either  wit'n  the  whole,  or  any  part  of 
the  body,  hand  or  foot,  or  with  an  instrument  or  weapon,  introduced  in  tie  b^.  « 
foe  the  purpoee  of  committing  a  felony,  will  be  sufficient.    Thus,  where 
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a  person  in  the  night  time,  cut  a  hole  in  the  window  shutters  of  a  shop 
which  was  part  ofa  dwelling-house,  and  putting  in  his  hand^  took  out 
watches,  it  was  holden  to  be  burglary. — lb. 
ByaniDftni-     So,  ifa  thiefbreaks  the  window  ofa  house  in  the  night  time,  with 
intent  to  steal,  and  puts  in  a  hook  or  other  engine  to  reach  out  goods* 
or  puts  a  pistol  in  at  the  window  with  intent  to  kill,  this  is  burglary, 
though  his  hand  be  not  within  the  window.     1  Hale,  553. 
BraaUngand     Though  there  must  be  both  a  breaking' and  entry  to  constitute 
notTe"the     burglary,  yet  they  need  not  both  be  at  the  same  time,  or  on  the  same 
••me  nig  t  njgjjj.  ^^d  the  entry  of  one  is  the  act  of  all  present,  aiding  and  abetting. 
2  Russ.y  12. 

2d.  Of  the  House. 

The  breaking  and  entry  must  be  ofa  mansion  house,  which  includes 
What  ■hall  ^'OJ  home,  for  the  dwelling  and  habitation  of  man;  and  a  portion  ofa 
^eSTanian-  building  may  come  under  this  description,  as  a  set  of  chambers  in  a 
donbouie.    ^qW^^q  q^  j^n,  or  a  loft  over  a  coach  house  and  stables. — Ibid. 

Burglary  however,  cannot  bo  committed  by  breaking  into  an 
booUi.  enclosed  ground,  or  booth  or  tent,  though  the  owner  may  lodge  therein, 

for  the  law  regards  thus  highly  nothing  but  permanent  edifices;  and 
the  lodging  of  the  owner  in  so  frail  a  tenement,  no  more  makes  it 
burglary  to  break  it  open,  than  it  would  be  to  uncover  a  tilted  wagon 
in  the  same  circumstances. — Ibid. 

The  mansion  or  dwelling  house  in  which  burglary  might  be  com- 
2^*^*om.  mitted,  was  formerly  held  to  include  out- houses,  such  as  stables,  bams, 
****"*         &c.,  though  not  under  the  same  roof,  or  joining  to  the  dwelling. 
But  in  the  case  of  the  State  vs.  Ginns,   1  N.  &  M'C,  583,  it  was 
held  that  it  was  not  burglary  to  break  and  enter  a  store  in  the  night 
time,  in  which  no  one  sleeps,  and  which  is  not  connected  with  the 
dwelling,  except  by  a  fence;  and  in  the  same  case,  the  judges  inclined 
to  the  opinion,  that  a  house  to  be  parcel  of  the  mansion  house,  must  be 
somehow  connected  with,  or  contributing  to  it,  as  a  kitchen,  smoke- 
Bowfteit    ^^^^^'f  or  other  usual  appendage  of  a  dwelling  house.     It  is  well 
inhabited.    *®*^1^^'  '^^*  unless  the  owner  has  taken  possession  of  tha^ionse  by 
inhabiting  it  personally  or  by  some  of  his  family,  it  will  not  have 
become  his  dwelling  in  the  meaning  of  the  word  as  applied  to  bur- 
glary, and  this  has  been  held,  even  in  cases  where  the  owntr  was 
about  to  occupy  a  house  and  placed  persons  not  a  part  of  his  &mily  in 
it  to  protect  it.     2  Russ.,  16.  ^ 

Not  ^"^^     But  if  the  owner  occupy  the  house  with  any  part  of  his  fiimily  or 
k  ■Manee.      servants,  or  he  had  dwelt  there,  and  was  only  temporarily  abtent, 
with  intention  of  returning,  it  will  be  regarded  as  his  mantion-house. 
Ibid. 
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Sd.  Of  the  time. 

To  constitute  burgl&ry,  the  offence  must  be  in  the  night;  and  it  isMmtbein 
settled,  that  if  there  be  daylight  or  twilight  enough  begun  or  left  ^  "*•'**• 
whereby  to  ctistinguish  the  countenance  of  a  person,  it  is  no  burglary. 
But  this  does  not  extend  to  moonlight.     1  Hale,  550. 

We  have  before  said,  that  the  breaking  and  entry  need  not  be  in 
the  same  night,  but  that  a  breaking  one  night,  and  an  entry  another, 
will  be  sufficient;  but  whether  the  breaking  and  entry  must  both  be 
in  the  night  time,  and  whether  a  breaking  in  the  day  and  an  entry  at 
night  be  not  sufficient,  is  yet  a  question. 

Ath.  Of  tJie  intetU. 
The  breaking  and  entering  must  be  with  a  felonious  intent,  or  it?,"*|J?^ 
will  not  be  burglary;  but  it  is  not  necessary  that  such  intent  be  exe- 
cuted. If  the  intention  of  tfie  entry  be  a  mere  trespass,  as  to  l>eat  a 
person  in  the  house,  such  entry  will  not  be  burglary,  fiut  if  a  felony 
be  actually  committed,  it  will  generally  be  held  evidence  of  nn  inten- 
tion to  commit  it ;  and  it  makes  no  difference  whether  the  felony 
committed,  be  a  felony  at  common  law,  or  by  statute.    2  Russ ,  33. 

bth.  Punishment. 

By  the  18  El.,  c.  7,  and  3  W.,  c.  9,  benefit  of  clergy  is  taken 
away,  in  the  cases  of  burglary,  both  from  the  principal  and  the 
accessary  before ;  but  in  all  cases  of  burglary,  accessaries  afler  must 
hare  their  clergy.     2  H.  H.,  364.     1  Haw  ,  357,  358. 

Such  being  the  punishment,  a  party  charged  with  the  oflence  is  not 
hulable  by  a  magistrate. 

6lh.  Reward  for  cotwicting  a  burglar. 

It  may  be  observed,  in  the  first  place,  that  it  is  provided  by  the  24 
H.  8,  c.  5;  that  there  shall  be  no  forfeiture  of  lands  or  goods  for  killing 
uy  person  that  attempts  to  commit  burglary. 

But  besides  this  indulgence  to  a  person  killing  such  an  offender  in 
Mnce  of  his  house,  there  are  special  advantages  and  rewards,  for 
W^bending  and  convicting  him,  in  due  course  of  law,  which  are  as 
Ulows: 

Every  person,  who  shall  apprehend  any  while  person  guilty  of 
^lary,  or  the  felonious  breaking  and  entering  of  any  house  in  the 
^7  tine,  and  prosecute  him  until  ho  be  convicted  of  such  burglary  or 
felooy,  shall  have  ten  pounds,  proclamation  money,  within  one  month  Ten  pouada. 
«fter  such  conviction,  to  be  paid  by  the  treasurer  of  this  State  out  of 
uy  moiuefl  in  the  treasury,  to  the  person  apprehending  and  prosecu. 
13 
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ting  the  said  offender,  he  rendering  a  certificate  to  the  said  treasor 
under  the  hand  of  the  judge  before  whom  such  felon  shall  be  convict 
for  such  burglary  or  felony,  certifying  the  conviction  of  such  felon 
the  said  offence,  and  also  that  such  felon  was  taken  by  the  pen 
claiming  the  said  reward:  and  in  case  any  dispute  shall  arise  bet  w< 
the  persons  so  apprehending  the  said  felons,  touching  their  rigbt 
the  said  reward,  the  said  judge  so  certifying  as  aforesaid,  shall,  by 
certificate,  direct  the  said  reward  to  be  paid  to  the  parties  clainn 
the  same,  in  such  proportions  as  to  the  said  judge  shall  seem  just. 
A.,  No.  1096. 

In  case  any  person  having  a  wife  or  child  living,  shall  be  kill 
maimed,  or  disabled  from  labour,  by  any  such  burglar  or  hou 
breaker,  in  endeavouring  to  apprehend,  or  in  making  pursuit  af 
him,  such  person,  in  case  he  shall  be  mnimed  or  disabled,  shall 
entitled  to  the  same  rewards  as  are  allowed  by  the  militia  act  to  pi 
freemen  and  white  servants,  maimed  or  disabled  in  the  public  servii 
and  in  case  such  persons  shall  be  killed,  then  the  wives  and  cbildr 
of  such  persons  shall  be  entitled  to  the  same  rewards  as  the  wiv 
and  children  of  poor  freemen  and  white  servants,  killed  in  the  pub 
service,  are  entitled  unto  by  virtue  of  the  said  act,  upon  a  certWci 
under  the  hands  and  seals  of  two  of  the  next  justices  of  the  peace, 
such  person  being  so  killed,  maimed,  or  disabled  from  labour;  wb 
certificate,  the  said  justices^  upon  sufficient  proof  before  them  ma 
are  immediately  required  to  give,  without  fee  or  reward. — lb. 

The  judge  before  whom  such  felons,  and  house-breakers,  i 
receivers  of  stolen  goods,  knowing  them  to  be  such,  shall  be  convict 
shall  determine  and  settle  the  right,  and  shares  of  such  respect 
persons,  who,  by  virtue  of  this  act,  shall  be  entitled  to  the  certific 
and  reward,  herein  directed  to  be  given;  and  shall  also  (being  the 
unto  required,)  cause  to  be  made  out  and  delivered,  the  said  certifici 
without  fee  or  reward,  to  such  person  entitled  thereunto,  before 
end  of  such  sessions  wherein  such  conviction  shall  be  had. — lb. 

7th.  Precedents, 

IsL  AffidavUy  requisites  of, — The  foregoing  summary  of  the 
of  burglary  ma^  be  sufficient  for  the  guidance  of  the  magistrate, 
such  cases  as  he  may  be  called  on  to  try.  But  as  questions  of  o' 
ership  may  arise  in  the  Court  of  Sessions,  it  were  better  that 
magistrate  drawing  the  affidavit  should  observe  the  following  dii 
tion :  Ist.  State  all  the  circumstances  of  the  breaking  and  em 
whether  they  seem  to  be  pertinent  or  not.    2d.  Set  forth  the 
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Barnes  of  the  owner  and  occupant  of  the  house,  and  whether  the 
occupant  held  as  tonaft,  or  as  the  ^gent  or  servant  of  the  owner. 
State  whose  and  what  goods  were  stolen;  as  a  party  may  be  acquitted 
of  the  burglary,  and  convicted  of  the  larceny. 

2d.  Warrant  to  apprehend  a  burglar, 
DislricL  >  ss. 


To  A.  B.  constable  of  Ihe  District  aforesaid. 
Poresniuch  as  A.  I.,  of  in  the  district  of  yeoman,  hath  this 
^'3  nmde  information  and  complaint,  upon  oath  before  me,  I.  P.  Es- 
^Qire,  one  of  the  justices  appointed  to  keep  the  peace  for  the  said 
dutrict,  that  yesterday  in  the  night,  the  dwelling  house  of  him,  the 
ttW  A,  I.,  at  af.tresaid,  in  the  district  aforesaid,  was  feloniously 

and  burglariously  broken  open,  and  one  silver  tankard,  of  the  value 
of  fire  pounds,  of  the  goods  and  chattels  of  him,  the  said  A.  I.,  felo- 
niously and  burglariously  was  stolen,  taken,  and  carried  away  from 
^ice :  and  that  he  hath  just  cause  to  suspect  that  A .  O. ,  late  of 
iothe  district  of  labourer,  the  said  felony  and  burglary  did 

commit:  these  are  therefoj^  to  command  you,  that  immediately  upon 
(ight  hereof^  you  do  apprehend  the  said  A.  O. ,  and  bring  him  before 
>M,  to  answer  the  premises,  and  to  be  further  dealt  withal,  according 
to  law.  Herein  fail  you  not.  Given  under  my  hand  and  seal,  the 
day  of        in  the  year  [l.  s.] 


BURNING. 

[See  Arson  and  Malicious  Mischief.] 

Under  this  bead  are  included  certain  statutory  offences  not  included 
QDderthe  head  of  arson,  which  are  felonies  or  misdemeanors. 

1.  Felonies. 
B]r22  and  23  C.  2,  c.  7,  S.  L.  2,  521;  if  any  person  in  the  night 
"oe,  maliciously,  unlawfully,  and  willingly  burn,  or  cause  to  be 
Ironed  or  destroyed,  any  ricks  or  stacks  of  corn,  hay,  or  grain,  barns,  b^^''^® 
^  other  houses,  or  buildings,  or  kilns,  he  shall  suffer  as  in  case  of 
Hony. 

%  37  H.  8,  c.  6 ;  if  any  person  or  persons,  maliciously,  .unlaw-  Burahn  c 
"^Ijf  willingly  and  secretly,  burn,  or  cause  to  be  burned,  cut,  ottnaoM. 
^^^  to  be  cut  or  destroyed^  any  frame,  or  frames  of  timber,  of  any 


^^\^^ 
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Ships. 


Other  person  or  persons,  made  and  prepared  for,  or  towards  the  making 
of  any  house,  or  houses,  so  that  the  same  shifll  not  be  able  for  the 
purpose  for  which  it  was  prepared ;  that  then  every  such  act,  and 
acts  so  to  be  committed,  perpetrated,  and  done  by  any  person  or  per- 
sons, shall  be  deemed  and  adjudged  felony;  and,  by  this  act,  it  is 
provided,  that  the  offender  shall  have  and  suffer  pains  of  death;  but 
as  clergy  is  not  expressly  taken  away,  it  follows  that  he  shall  have 
his  clergy. 

If  any  master,  maiiner,  or  other  ofRcer  belonging  to  a  ship,  shall 
wilfully  cast  away,  burn,  or  otherwise  destroy  the  ship  unto  which  he 
belongelh,  or  procure  the  same  to  be  done,  to  the  prejudice  of  the 
owner  or  owners  thereof,  or  of  any  merchant  that  shall  loan  goods 
thereon^  he  shall  suffer  death  as  a  felon.     1  Ann.  S.  2,  c.  9,  P.  L.,  93. 


Bamliig 
coal«,  etc. 


Burning 
woods. 


Bunifnf 

lMrnfl,tttc, 

ladaj. 


Misdemeanors, 

If  any  person  wilfully,  maliciously  and  unlawfully  burn  or  cause  to 
be  burned,  any  wagon  or  cart,  loaded  with  coals  or  other  merchan- 
dize, or  any  heaps  of  wood,  prepared,  cut  and  felled,  for  the  making  of 
coals,  billets  or  falwood,  such  person  shall  not  o.ily  lose  and  forfeit 
unto  the  parly  grieved,  treble  damages,  to  be  recovered  by  trespass, 
but  shall  also  lose  and  forfeit,  for  every  such  offence,  £10  sterling,  in 
the  name  of  a  fine.     37  H.  8,  c.  6,  2  S.  L.,  478. 

No  person  shall  put  fire  to  or  burn  any  grass,  brush,  or  other  com* 
bustible  matter,  so  as  thereby  the  woods,  fields,  lands,  or  marshes,  b€» 
set  on  fire;  nor  cause  the  same  to  bo  done,  nor  be  thereunto  aiding^ 
or  assisting,  under  the  penalty  of  £5,  half  to  the  informer,  the  other* 
half  to  the  use  of  the  poor  of  the  parish  or  county  in  which  the  ofienc^ 
shall  be  committed:  and  in  default  of  payment,  he  shall  suffer  imprl  — 
Bonment,  not  exceeding  two  months;  and  shall  be  liable  to  the  actiorm 
of  any  person  who  shall  have  suffered  damage  thereby.  Provided 9 
that  no  person  shall  be  prevented  from  firing  woods,  fields,  lands  o^ 
marshes,  within  his  own  bounds,  so  that  he  suffer  not  the  fire  to  g^^ 
without  the  bounds  of  his  lands,  and  injure  the  woods,  fence  or  gras^ 
of  his  neighbor:  and  where  any  offence  shall  be  committed  by  any 
servant  or  slave,  without  the  direction,  consent  or  knowledge  of  hi^ 
master,  he  shall  receive  not  exceeding  thirty-nine  stripes,  at  tb^ 
discretion  of  the  justice  and  freeholders  before  whom  he  shall  t>^ 
convicted,  unless  his  master  shall  pay  the  damage  which  the  owne^ 
of  the  lands  shall  sustain,  and  costs  of  suit.     A.  A.,  No.  1586. 

If  any  person  shall  maliciously,  unlawfully  and  wilfully  bum  oi* 
cause  to  be  burned  or  destroyed,  any  ricks  or  stacks  of  corn  orgraif* 
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barn  or  other  house,  or  other  buildings,  or  kiln,  in  the  day  time,  such 
person  Bball  be  adjudged  guilty  of  a  misdemeanor,  and  liable  to  be 
fiaed  and  imprisoned  at  the  discretion  of  the  Court.     6th  S.  L.,  368. 


CARDS. 
(See  Gaming  .) 


CARRIERS. 

All  persons  carrying  goods  for  hire,  as  masters  and  owners  of  ships,  wboun. 
lightermen,  stage-coachmen,  and  the  like,  come  under  the  denomi- 
nation of  common  carriers,  and  are  chargeable,  on  the  general  custom 
of  the  realm,  for  their  faults  or  miscarriages.     1  Bac.  Abr.,  543. 

1^.    His  Duties  and  Responsibilities, 

A  carrier  shall  not  evade  the  law,  by  refusing  to  carry  goods  at  the  g^^^  ^^ 
prices  limited;  for  if  a  common  carrier,  who  is  offered  his  hire,  and""^* 
who  hath  convenience,  refuses  to  carry  goods,  he  is  liable  to  an  action, 
in  the  same  manner  as  an  inn-keeper  who  refuses  to  entertain  a  guest, 
or  a  smith  who  refuses  to  shoe  a  horse.     1  Bac.  Abr.,  344. 

So  an  action  will  lie  against  a  common  ferryman,  who  re  fuse  th  to 
carry  passengers. — lb. 

Where  goods  are  to  be  delivered  to  a  carrier,  and  he  is  robbed  of 
them,  be  shall  be  charged,  and  answer  for  them,  by  reason  of  the  Liable  for 
kirc:  and   this  was  at  the  common   law,  before   the  hundred   was  ■™"*®' 
answerable  over  to  him;  because  such  robbery  might  be,  by  consent 
^  combination,  carried  on  in  such  a  manner  that  no  proof  could  be 
Wofit.     lSalk.,143. 

And  although  it  may  be  thought  a  hard  case,  that  a  poor  carrier, 
^bois  robbed  on  the  road,  without  any  manner  of  default  in  him,S^^h 
•hould  he  answerable  for  all  the  goods  he  takes;  yet  the  inconvenience  "*•*****• 
woold  he  far  more  intolerable,  if  he  were  not  so,  for  it  would  be  in  his 
power  to  combine  with  Jobbers,  or  to  pretend  a  robbery,  or  some 
other  accident,  without  a  possibility  of  remedy  to  the  party;  and  the 
'^w  will  not  expose  him  to  so  great  a  temptation,  but  he  roust  be 
Wit  at  his  peril.     12  Mod.,  482. 
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iMivwr. 


Liable  for 
oiooey. 


And  generally,  if  a  man  delivers  goods  to  a  common  carri< 
Fordamage.  carry  to  a  certain  place,  if  he  loses  or  damages  them,  then  an  a 
upon  the  case  lies  against  him;  for  by  the  custom  of  the  realn 
ought  to  carry  them  safely.     1  Bac.  Abr.,  343. 

And  if  be  be  a  common  carrier,  though  there  be  no  agreemei 
rate  settled,  or  promise  of  payment,  yet  he  shall  recover  his  hire 
quantum  meruit^  and  therefore  shall  be  liable  for  loss  and  damages.- 

Also,  if  a  person,  ^yho  is  no  common  darrier,  takes  upon  hims 
carry  my  goods,  though  I  promise  him  no  reward,  yet,  if  my  good 
lost  or  damaged  by  his  default,  I  shall  have  an  action  against  him.- 

For  the  very  taking  of  the  goods  is  a  general  consideration,  tli 
he  be  not  a  common  carrier:  and  the  acceptance  of  the  goods  n 
him  liable.     Shaw,  104. 

A  delivery  to  the  carrier's  servant,  is  a  deliver}  to  the  carrier; 
if  goods  are  delivered  to  a  carrier's  porter  and  lost,  an  action  w 
against  the  carrier.     Read,  Car. 

If  a  box  is  delivered  generally  to  a  carrier,  and  he  accepts  it, 
answerable,  though  the  party  did  not  tell  him  there  is  money  in  i 
if  the  carrier  asks,  and  the  other  says  no,  or  if  he  accepts  it  c 
tionally,  provided  there  is  no  money  in  it,  in  either  of  these  case 
carrier  is  not  liable.     Str.,  145. 

If  a  man  delivers  a  box  to  a  carrier  to  carry,  and  he  asks  what 
it,  and  a  man  tells  him  a  book  and  tobacco,  (as  the  case  was)  a 
truth  there  is  one  hundred  pounds  besides;  yet,  if  the  carrier  is  ro 
he  shall  answer  for  the  money;  for  the  other  was  not  bound  t< 
him  all  the  particulars  in  the  box,  and  it  was  the  business  of  thi 
rier  to  have  made  a  special  acceptance.    .  Bac.  Abr.,  345. 

E.  1  An.  Skinner  and  Upshaw.  The  plaintiff  brought  an  s 
of  trover  against  the  defendant,  who  was  a  common  carrier,  for  j 
delivered  to  him  to  carry.  On  not  guilty  pleaded,  the  defendant 
in  evidence,  that  he  offered  to  deliver  the  goods  to  the  plaintiff 
would  pay  him  his  hire;  but  that  the  plaintiff  refused,  and  thei 
he  retained  them.  And  it  was  ruled  by  Holt,  chief  justice,  at  C 
hall,  (before  whom  the  cause  was  tried)  that  a  carrier  may  retai 
goods  for  his  hire,  and  on  direction,  the  defendant  had  a  verdict  j 
for  him.     L.  Raym.,  752. 

And  even  if  the  goods  be  stolen  goods,  yet  the  right  owner 
not  have  them  without  paying  for  the  carriage:  for  the  carrier  1 
obliged  to  receive  and  carry  the  goods,  the  law  will  not  deprive 
of  the  remedy  for  the  rewarddue  for  the  carriage. — ^Ib.,  166. 
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2d,  Of  Larceny  of  Goods,  delivered  to  a  Carrier, 
It  hath  been  holden,  that  a  carrier  embezzling  goods,  which  he  has 
reo^ived  to  carry  to  a  certain  place,  is  not  guilty  of  felony,  because 
tliere  was  not  afelonioub  taking;  but  is  liable  only  to  a  civil  action. 
1    Haw.,  89,  00. 

But  it  hath  been  resolved,  that  if  a  carrier  open  a  pack,  and  take 
out  part  of  the  goods,  with  intent  to  steal  it,  he  maybe  guilty  offelony;  wheafdony 
in  which  case  it  may  be  said,  not  only  that  such  possession  of  a  part 
distinct  from  the  whole  was  gained  by  wrong,  and  not  delivered  by  the 
o^rner;  but  also  that  it  was  obtained  basely,  fraudulently,  and  clan- 
destineljy  in  hopes  to  prevent  its  being  discovered  at  all,  or  fixed  upon 
^ny  one  when  discovered.     1  Haw.,  90. 

Also,  il  seems  clear,  that  if  a  carrier,  after  he  has  brought  the 

goods  to  the  place  appointed,  take  them  away  again,  secretly,  %vith 

intent  to  steal  them,  he  is  guilty  of  felony;  because  the  possession 

^K^hich  he  received  from  the  owner  being  determined,  h.is  second  taking 

ia  Id  ail  respects  ihe  same  as  if  he  were  a  mere  stranger.     1  Haw.,  90. 

Also,  it  hath  been  resolved,  if  goods  be  delivered  to  a  carrier,  to  be 

carried  to  a  certain  place,  and  he  carries  them  to  another  place,  and 

disposes   of  them  to  his  own  use,  that  this  is  felony;  because  this 

declareth,  that  his  intention  originally  was  not  to  take  the  goods  upon 

the  agreement  and  contrict  of  the  party,  but  only  with  a  design  of 

stealing  them.     Kelynge,  82. 

When  goods  are  stolen  from  the  carrier,  he  may  prefer  an  indict,  gioi^n  i^ 
noent  against  the  felon,  as  for  his  own  goods;  for  though  he  has  not  tho ' 
^Uolute  property,  yet  he  has  such  a  possessory  property,  that  he  may 
^iotain  an  action  of  trespass  against  any  one  who  takes  them  from 
^im,  and  so  may  indict  a  thief  for  taking  them;  and  the  indictment 
^ere  good  also  if  it  had  been  brought  by  the  real  owner.     Kelynge,  39. 
And  there  is  a  special  case,  wherein  it  is  said,  that  a  man  tntiy 
commit  larceny  by  stealing  his  own  goods,  delivered  to  the  carriers, 
with  intent  to  make  him  answer  for  them;  for  the  carrier  had  a  special 
kind  of  property  in  the  goods,  in  respect  whereof,  if  a  stranger  had 
itolen  them,  he  might  have  been  indicted  generally,  as  having  stolen 
the  said  carrier's  goods;  and  the  injury  is  altogether  as  great,  and  the 
fraud  as  base,  when  they  are  taken  away  by  the  very  owner.     1 
Haw.,  94. 
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CATTLE. 

1st,  Of  stealing. 

Any  person  who  shall  be  convicted  of  stealing  any  bull,  cow,  ox, 
steer  or  calf,  shall  pay  10/.  for  each  and  every  bull,  cow,  dec,  for 
stealing  of  which  be  may  be  convicted  ;  and  if  not  able  to  pay  said 
fine,  he  shall  be  publicly  whipped,  not  exceeding  thirty-nine  stripes 
,  on  the  bare  back :  and  for  the  second  offence,  shall  be  publicly 
whipped,  not  exceeding  fifty  stripes,  on  the  bare  back.  A.  A.,  No. 
1577. 

The  commissioners  of  the  markets  in  Charleston,  are.  required  to 
compel  butchers  and  others,  to  produce  to  the  clerks  of  the  markets  in 
Charleston,  the  hides  and  ears  of  all  neat  cattle,  of  whatsoever  descrip- 
tion or  age,  brought  for  sale  to  the  said  markets;  the  said  ears  to  bo 
immediately  destroyed  by  the  clerk,  to  whom  they  may  be  produced, 
who  shall  be  entitled  to  demand  and  receive  from  all  butchers  and 
others,  bringing  the  same  to  market,  the  sum  of  four  cents,  as  a  com- 
pensation for  his  keeping  a  regular  account,  in  a  book,  of  the  brands 
and  marks  of  such  cattle,  and  of  the  names  of  the  parties  producing 
them.  Any  butcher,  or  other  person,  who  shall  neglect,  or  refuse  to 
comply  with  the  terms  prescribed  by  this  act,  shall  forfeit  and  pay  the 
sum  often  dollars  for  every  such  offence,  to  be  recovered  in  a  sum- 
mary manner,  before  the  court  of  wardens,  in  the  said  city,  to  be 
applied  by  them  to  the  use  and  berefit  of  the  orphan-house  in  the 
same.     A.  A.,  1796. 

If  any  person  shall  be  found  guilty  of  stealing  any  sheep,  goats  or 
hogs,  he  shall  pay  5Z.  for  each  sheep,  <kc.,  so  stolen;  and  for  non- 
payment be  publicly  whipped,  not  exceeding  thirty-nine  stripes,  on  the 
bare  back;  and  for  the  second  offence,  he  shall  be  whipped  publickly^ 
not  exceeding  fifty  stripes  on  the  bare  back. — lb* 

2d.  Of  killing,  maiming,  disfiguring,  marking,  ^c. 

Kiiii    in         ^y  ^^®  ^^  ^"^  ^^  ^'  ^'  ^  ^'  ^^  ^^y  person  shall,  in  the  night  time , 
nigbL  maliciously,  unlawfully,  and  willingly  kill  or  destroy  any  horses^  sheep* 

or  other  cattle,  he  shall  be  guilty  of  felony,  but  without  corruption  of 
blood,  or  losb  of  dower,  and  may  be  transported  to  avoid  execution. 

And  if  any  person  shall,  in  the  night  time,  maliciously,  unlawftdljr* 
and  willingly  maim,  wound,  or  otherwise  hurt  any  horses,  sheep,  o^ 
other  cattle,  whereby  the  same  shall  not  be  killed,  or  utterly  destroyed  •» 
he  shall  forfeit  treble  damages  by  action  of  trespass,  or  upon  tlie 
case. 


llaiminc 


LAW  OF  MAGISTRATES,  105 

And  tbree  justices  [1  Q.]  may  inquire  by  a  jury  and  witnesses ;  ThrM  juMi- 
and  may  issue  warrants  for  summoning  jurors;  and  for  apprehending 
persons  suspec^,  and  take  their  examinations ;  and  cause  witnesses 
to  come  before  them  to  give  information  on  oath,  so  as  no  person  to 
be  examined,  shall  be  proceeded  against  for  any  offence  concerning 
which  he  is  examined  as  a  witnessg  and  shall  make  a  true  discovery; 
and  if  such  witness,  being  summoned,  refuse  to  appear,  they  may 
submit  him  to«be  examined  on  oath. 

If  any  person  shall  be  convicted  of  wilfully  and  knowingly  marking,  DUicamig. 
branding,  or  disfiguring  any  horse,  mare,  gelding,  colt,  filley,  ass, 
mule,  bull,  cov,  steer,  ox  or  calf,  of  any  other  person,  he  shall  for 
each  horse,  mare,-  dec,  of  which  he  shall  or  may  be  convicted  of 
branding  or  disfiguring  as  aforesaid,  pay  £20,  and  on  non-payment, 
be  pablicly  whipped,  not  exceeding  thirty  nine  stripes,  on  the  bare 
back;  and  for  a  second  ofi*ence,  he  shall  pay  £40,  and  on  non-pay- 
meot,  be  whipped,  not  exceeding  fifty  stripes,  on  the  bare  back.  A. 
A.,  No.  1577. 

If  any  person  shall  be  convicted  of  wilfully  and  knowingly  marking, 
branding  or  disfiguring  any  sheep,  goat  or  hog,  belonging  to  any 
other  person,  he  shall,  for  each  and  every  sheep,  dec.  so  branded  or 
diifignred,  pay  £5,  and  on  non-payment,  be  publicly  whipped,  not 
exceeding  thirty-nine  stripes,  on  the  bare  back  ;  and  for  the  second 
ofience,  shall  pay  £10  for  each  sheep  so  killed,  branded  or  disfigured; 
and  in  case  of  non-payment,  be  publicly  whipped,  not  exceeding  fifty 
itripes,  on  the  bare  back. — lb. 

No  slave  shall  brand  or  mark  any  horse,  mare,  gelding, colt,  filley,  BysUTM. 
^  mule,  bull,  cow,  steer,  ox,  calf,  sheep,  goat  or  hog,  but  in  the 
preience,  and  by  the  direction  of  some  while  person,  under  the 
penalty  of  being  whipped,  not  exceeding  fifty  stripes,  by  order  of 
uyooe  or  more  of  the  justices  of  the  peace  of  the  county,  or  parish, 
before  whom  such  ofiTence  shall  be  proved,  by  the  evidence  of  any 
^bile  person,  or  slave. — lb. 

All  witnesses  duly  subpoenaed,  or  bound  over  in  recognizance  to  wummm. 
give  evidence  against  any  of  the  ofiTenders  aforesaid,  and  who  do 
^ad,  shall  be  entitled  to  the  same  allowance  as  witnesses  attending 
^^  common  pleas :  which  said  allowance  shall  be  defrayed  out  of 
^  above  fines;  and  in  defect  thereof,  out  of  any  other  fines  that  may 
1^  in  the  hands  of  the  clerk,  where  such  oftenders  are  tried. — lb. 

2d.  Of  damage  by  or  to.  Wandtring 

u  a  man  find  the  beasts  of  a  stranger  wandering  in  his  grounds,  i""*^ 
14 
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doini^  him  hurt  or  damage,  he  may  distrain  them  until  satisfaction  be 
made  him  of  the  injury  he  has  (hereby  sustained.     3  6.  C.,7. 

And  by  the  Act  of  1627,  Cth  S.  L.,  332,  if  an^  horses,  mules," 

Breaking  cattlo,  hogs,  sheep  or  goats,  shall  break  in  to  any  field,  enclosed  with 
a  lawful  fence,  according  to  the  provisions  of  the  said  act,  in  which 
shall  be  growing  or  ungathered  any  grain,  cotton,  or  vegetable  pro- 
duction, raised  for  market  or  domestic  consumption,  it  shall  be  lawful 

■erzed.  for  the  owner  of  said  field,  to  seize  such  horses,  mulet,  dec,  and  to 
keep  them  confined,  until  he  shall  have  notified,  within  twenty-four 
hours  after  such  seizure,  the  owner,  or  his  or  her  agent,  or  overseer. 

Owner  to  who  shall  he  bound  to  the  owner  of  such  field,  fifly  cepts  per  head 
for  every  horse  or  mule,  and  twenty-five  cents  per  head  for  cattle, 
&c.,  before  he  or  she  shall  be  entitled  to  have  the  same  delivered  up 

Second  to  him  or  her;  and  for  a  second  breaking  within  one  month,  the 
°**  owner  shall  be  liable  to  all  damages  sustained  by  the  person  injured, 
in  addition  to  the  fine  aforesaid,  to  be  recovered  by  action  of  trespan 
in  the  Court  of  Common  Picas;  and  in  every  such  case  the  plaintiflT 
shall  be  entitled  to  full  costs,  if  the  verdict  or  decree  shall  exceed  four 
dollars. 

Pe,^„o(  If  any  person,  whose  fields  are  not  enclosed  by  a  lawful  fence,  shall 

lawful,  etc.  jjjjj^  wound,  maim,  chase,  worry,  or  in  any  manner  injure  any  horsesy 
6ic  ,  which  shall  be  found  in  such  field,  whether  cultivated  or  not, 
or  shall  cause,  or  procure  the  same  to  be  done  by  any  other  person, 
whether  a  slave  or  a  freeman,  such  per89n,  so  ofifending,  shall  be 
liable  to  an  action  of  trespass;  and  the  plaintiff  shall  recover  full 
satisfaction  for  the  injury,  with  costs,  if  the  verdict  exceed  four  dol- 
lars.    6th  S.  L.,  332. 

If  any  slave  shall  kill,  maim,  wound,  or  injure  any  horse,  mule* 
dsc,  not  belonging  to  his  owner,  in  any  cultivated   or  uncultivated 

puuUbcd.  field,  not  enclosed  by  a  lawful  fence,  he  or  she  shall  be  liable  to  be 
apprehended;  and  on  conviction  by  a  magistrate  and  two  freeholderet 
shall  be  punished  by  whipping,  not  exceeding  thirty-nine  lashes. — lb- 
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CAUSES,  SMALL  AND  MEAN. 

Ist.  Of  the  extent  op  Magistrate's  jurisdiction  in. 

2d.    Of  the  Summons. 

3d.   Of  compelling  the  attendance  of  Witnesses,  and  taking 

TESTIMONY    OUT    OF    CoURT. 

4th.  Op  THE  Testimony  and  Trial. 
5th.  Op  the  Judgement  and  Execution. 

Ist.  Of  the  Magistrate's  jurisdiction. 

The  jurisdiction  of  magistrates  in  civil  causes,  is  limited  to  twenty 
dollars;  and  to  matters  of  debt,  arising  on  contract,  Act  1837,  p.  17,  $20. 
(except  in  the  parishes  of  St.  Philips  and  St.   Michaels,   where  they 
haye  also  jurisdiction  in    cases   of  trover  and  detinue,  where  the 
dftmages  claimed,  or  the  amount  in  issue,  does  not  exceed  $20.)     It 
luith  been  held,  however,  that  a  plaintiff  may  charge   less  than  an 
article  or  services  rendered  are  worth,  and  sue  for  such  charge  before 
a  magistrate;  Goldthwaite  vs.  Dent,  3  M'C,  296.     So  also  in  trover; 
kemay  sue  for  less  than  the  value  of  the  article  converted;  Huff  vs« 
Hafi^  ]  Bail.,  456.     But  he  may  not  give  dp  a  portion  of  principal  or 
interest  of  a  debt  due  by  note  or  otherwise,  for  the  purpose  of  giving 
jorisdiction;  Amand  vs.  Gery,  2  N.  <k  M.,  487.     But  a  party  may  j^iny  bring 
l>riDg  separate  actions  on  two  notes,  or  a  note,  and  open  account,  J^uuniT 
although  the  two  united  Would  exceed  the  jurisdiction  of  the  Court; 
Parrot  vs.  Green,  1  M'C,  531. 

In  all  cases  of  contract  to  the  amount  of  $20,  the  jurisdiction  of  a 
Dttgistrate  is  exclusive;  Allen  vs.  Singleton,  Rice,  290.     The  jw^s-^^t  to  penal- 
diction  of  a  magistrate  does  not  extend  to  penalties,  except  by  express '^^^ 
^ords  of  the  statute  creating  the  penalty.     Anderson  vs.  Fowler,  1 

Hill,  226. 

2d,' Of  the  Summons, 

The  summons  of  the  magistrate  must  be  under  his  hand  and  sea],iureqnidtei. 
^ether  with  a  copy  thereof,  (except  in  St.  Philips  and  St.  Michaels, 
^here  the  original  is  led  at  the  residence  pf  defendant,)  directed  to 
^iij constable;  must  express  plainly  the  names  of  the  parties,  the  time 
^  place  of  appearing,  together  with  the  nature  of  the  demand;  and 
^^it  be  on  contract,  a  precise  copy  of  the  note,  bond,  book,  account, 
<^fother  demand  set  up,  shall  be  indorsed  or  annexed  thereto.     Act 
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Form  of  Summons, 

State  of  South  Carolina. 
District, 

By  A.  B.,  Esq.,  magistrate,  in  and  for  the  said  State. 
To  any  lawful  Constable. 

Complaint  having  been   made  unto  me  by  C.  D.,  that  E.  P. 
indebted  to  in  the  sum  of  dollars,         cents,  on  a  (no 

or  account,  dtc.,)  a  copy  whereof  is  hereto  annexed.  These  ar 
therefore,  to  require  you  to  summon  the  said  E.  F.  to  appear  befbi 
roe.  at  on  next,  the         day  of        at       o'clock,     M.,1 

answer  the  said  complaint. 

Given  under  my  hand  and  seal,  at  the  day  of        A 

D.,  one  thousand  eight  hundred  and 

[l.  8.] 
Statement: 

Debt,  $ 

Interest, 

Costs. 

ofthaier.  The  service  must  be  by  a  lawful  constable,  by  delivering  to  th 
defendant  a  copy  of  such  summons,  or  leaving- it  at  hia  usual  place « 
residence,  at  least  five  days  before  the  trial;  and  the  return  shoal 
be  by  the  constables  on  oath,  or  the  written  acknowledgement  of  tfa 
defendant,  that  he  has  been  duly  notified.  The  five  days  notice  ma 
be  dispensed  with,  if  the  plaintiff  make  oath  that  he  is  apprehensiv 
of  losing  his  debt  by  such  delay;  a  record  whereof  roust  be  made  I 
the  magistrate;  and  in  such  case  the  summons  may  be  served  ai 
returned  as  the  magistrate  may  direct.     Act  1839,  p.  17. 

3.  Procuring  the  attendance  of  Witnesses^  or  taking   Testimony  oi 
of  Court. 

Any  magistrate,  on  the  application  of  either  plaintiff  or  defendan 
fiyrommonsin  a  cause  pending  before  him,  is  require^  to  issue  a  summons,  citir 
any  person  whose  testimony  may  be  required  in  such  cause,  toapp^i 
before  him  at  a  certain  time  and  place,  not  more  than  twenty  roih 
from  the  residence  of  such  witness,  to  give  evidence;  which  sumrooi 
shall  be  served  personally,  at  least  three  days  before  such  attendam 
Somiiy.'*''  '*  required;  and  if  such  person  shall  reglect  or  refuse  to  attend,  tl 
magistrate  shall  have  power  to  issue  a  rule,  commanding  such  witne 
to  be  brought  before  him;  or  if  any  witness  attending,  refuse  to  gi^ 
evidence  without  good  cause  shewn,  the  magistrate  may  commit  hi 
to  the  jail  of  the  district  for  a  contempt,  not  longer  than  one  day,  i 
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well  as  fine  him,  in  an  amount  not  exceeding  ten  dollars;  the  costs  of 
such  rule,  commitment  and  detention  in  custody,  as  well  as  the  fine  so  CoBmit- 
imposed,  may  be  levied  of  the  goods  and   chattels  of  such  recusant  fiiw. 
witness,  on  the  order  of  such  magistrate,  directed  to  any  constable  of 
tlie  distfict,  as  in  cases  of  execution. 

If  the  attendance  of  a  material  witness  cannot  be  had  by  reason  of 
extreme  age,  sickness  or  infirmity,  or  of  indispensable  absence  on  in  eve  of 
public  official  duty,  or  consequence  of  intended  removal  from  the  State,  ** 
before  the  case  can  be  ready  for  trial,  or  where  such  witness  may  be 
resident  in  another  district,  or  without  the  limits  of  the  State,  the 
magistrate  before  whom  the  cause  is  pending  may  take  the  examina-  Bmninm- 
tionof  such  witness  in  writing,  or  cause   the  same  to  be  taken  byinwriUog. 
toother  magistrate.     Provided,  that  the  parties  to  such  cause  shall  pi^niet to 
have  notice  of  the  time  and  place  of  such  examination  in  time  to  be  ***^*  °®**^ 
present.    Provided  also,  that  when  such  examination  is  made  by 
another,  it  shall  be  sealed  up  with-  the  title  of  the  case  indorsed,  and 
conrejed  by  a  disinterested  person  to  the  magistrate  authorizing  the 
lame.— Act  1839,  p.  20,  sec.  19. 

4^.  The  Testimony  and  Trial 

[See  also  iiile  Evidence.] 

If  the  summons  be  returned  duly  served,  and  the  defendant  make 
fcrault,or  appearing  nog^ood  cause  for  continuance  to  be  shewn,  the 
tnagistrate  may  proceed  to  hear  the  testimony,  and  determine  the 
case.  The  piaintiflTmay  either  establish  his  claim  by  the  testimony 
of  competent  witnesses,  or  by  his  own  oath,  when  in  law  he  is  ao«th"wiitB. 
competent  witness;  or  in  case  a  witness  cannot  be  produced  to  prove 
iQch  demand,  or  any  matter  or  thing  pertaining  thereto,  the  magis- 
trate may  examine  the  defendant  on  oath;  and  in  case  he  refuse  to 
take  the  oath,  or  to  answer  such  question  as  shall  be  demanded  of 
bim  by  the  magistrate,  then  the  plaintiff  may  be  examined.  If  the 
^iendant  set  up  a  discount,  the  rule  shall  be  reversed  as  to  the  right  i^gie  m 
of  being  first  sworn..    Act  1839,  sec.  15.  diicoant. 

6th,  The  JudgertietU  and  Execution. 

If  the  plaintiff  discontinue  or  be  non-suited,  or  the  complaint  be 
^itproved,  the  magistrate  shall  award  proper  costs  ogainst  such  plain- 
tiS;  but  if  the  demand  or  any  part  thereof  be  sustained,  he  shall  fi:ive  Atafaisc 
JMgement  therefor,  together  with  the  costs,  and  having  entered  the 
*^tne  in  his  book,  may  issue  execution  for  such  amount  so  adjudged, 
^bich  execution  may  be  levied  of  the  goods  and  chattels  of  the  defen- 
^t,  whereTor  these  may  be  found  within  the  State,  at  any  time 
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deSSindBnu  ^^^^^^  ^^®  year*  from  the  date  thereof,  and  not  afterward,  but  on  it 
being  returned,  not  satisfied  with  the  cause  thereof;  it  may  be  renewed 
at  any  time  within  four  years,  by  giving  five  days  notice  to  the  defen- 

EzeeaUon.  dant;  and  in  like  manner  a  third  execution  may  be  sued  out«  if  the 
second  be  not  satisfied. — lb.     (See  Appeal.) 

Let  it  be  observed,  that  the  act  limits  the  execution  to  tie  goods 

olkeulndi.  and  chattels  of  defendants,  so  that  land  cannot  be  levied  under  such 
execution,  and  it  has  been  held,  that  in  no  case  may  a  magistrate 

Nortbebody.  issue  execution  against  the  body. — Cheves  R.,  235. 

The  execution  may  be  sued  out  at  any  time,  within  a  year  and  a 
day  afler  judgement,  and  a  new  action  cannot  be  brought  upon  the 
judgement  within  that  period.     Leo  vs.  Giles,  1  Bail.,  440. 

Form  of  an  Execution  after  judgement  is  pronounced  for  the  Plaintiff. 

District,  >  ss. 

By  I.  P.,  one  of  the  justices  assigned  to  keep  the  peace  in  and  for 
the  district  aforesaid. 

To  any  lawful  Constable  of  the  District  aforesaid. 

These  are  in  the  name  of  the  State  to  charge  and  command  you, 
that  on  the  goods  and  chattels  of  E.  D.,  of  tho  district  aforesaid,  shoe- 
maker, you  levy,  or  cause  to  be  levied,  the  sum  of  ,  which  hath 
been  by  me  adjudged  to  A.  P.,  of  said  district,  yeoman,  for  a  debt;  as 
also  the  sum  of  ,  for  his  the  said  A.  P's  costs  and  charges,  expen- 
ded in  and  about  the  recovery  thereof;  whereof  the  said  E.  D.  is 
convict,  according  to  the  Act  of  Assembly  in  that  case  made  and  pro- 
vided.    Given  under  my  hand  and  seal,  the         day  of        in  the  year 

I.  P.     [l.  8.] 

Form  of  an  execution  against  the  plaintiff,  when  non-suited^  or  judge- 
ment shall  pass  against  him. 

District.  >  ss. 

By  L  P.,  one  of  the  justices  assigned  to  keep  the  peace  in  and  for 
the  district  aforesaid. 

To  any  lawful  Constable  of  the  said  district. 

These  are  to  charge  and  command  you,  that  on  the  goods  and 
chattels  of  A.  B.,  of  the  district  aforesaid,  planter,  you  levy  orcaus«9 
to  be  levied,  the  sum  of  ,  which  hath  been  by  me  adjudged  to  G- 
D.,  of  the  said  district,  shoemaker,  for  his  costs  in  defending  an  action 
for  a  debt  brought  against  him  by  the  said  A.  P.;  and  in  which  action 

^  *By  Act  of  1847,  433,  changed  to  four  years. 
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ka  the  said  A.  P.,  hath  been  non-suited,  according  to  the  Act  of 
Assembly  in  that  case  made  and  provided.  Given  under  my  hand 
and  seal,  the         day  of        ,  in  the  year 

Notice  of  Renewal, 

A.  B.     1 

vs.        >    Execution.     Dated         day  of         184 
CD.) 

Wheieas  it  appears  to  me  by  the  ireturn  of  E.  F.,  constable,  that 
the  said  execution  hath  not  been  satisfied,  but  remains  unpaid;  you, 
the  said  defendant,  are  hereby  notified  to  appear  before  me  at 
on         the  day  of        at         o'clock,  to  shew  cause,  if  any,  why 

an  alias  execution  should  not  issue  in  said  case. 
Dated        day  of        18 

G.  H. 

Magistrate. 


CHALLENGE. 

[See  Duelling.] 

CHAMPERTY. 

Campif  partilio,  or  the  dividing  of  the  field.  It  signifies  a  mainte^  ^b«t  it. 
nance  of  any  man  in  his  suit  depending,  on  condition  of  receiving 
pftrtofthe  things  when  they  are  recovered.  It  seems  to  have  been 
^  ancient  grievance,  and  is  a  very  high  offence  at  common  law,  to 
W  or  sell  any  doubtful  title  to  lands  known  to  be  disputed,  in  order 
(iiat  the  purchaser  may  carry  on  the  suit.  It  does  not  seem  to  be  * 
>i^terial,  whether  the  title  thus  sold  be  good  or  bad,  or  whether  the 
teller  were  in  possession  or  not,  unless  his  possession  were  lawful  and 
uncontested;  for  all  practices  of  this  kind  are  to  be  discountenanced  as 
^nifestly  tending  to  oppression,  by  giving  opportunities  to  great 
^D  to  purchase  the  disputed  titles  of  others,  to  the  groat  grievance 
^  the  adverse  parties,  who  may  be  oflen  unable  or  discouraged  to 
^fend  their  titles  against  such  powerful  persons,  which  perhaps  they 
*^ht  safely  maintain  against  their  proper  adversary.     1  Haw.,  267. 

2d.  Its  Punishment. 
^  panishment  of  Champerty  is  by  fine  and  imprisonment:  and 
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by  Stat.  32  H.  8,  c.  0,  in  case  of  buying  pretended  title  to  lands,  a  for- 
feiture of  the  full  value  of  the  land.  The  prosecution  under  laid 
statute  is  limited  to  one  year  after  the  offence. 


CHEATS. 

Cheats  are  either  at  common  law  or  by  statute.     Those  at  common 
JjJjjJ*"     law,  are  1st,  frauds  relative  to  matters  of  public  concern;  as  doing 
judicial  acts  in  the  name  of  another,  supplying  prisoners  of  war  with 
unwholesome  food;    and  relates  solely  to  the  afliiirs  of  government. 
^J2^        2d.  Such  as  regard  private  concerns,  which  are  effected  by  means 
of  conspiracy,  forgery,  or  false  tokens,  calculated  to  deceive  the  public 
in  general.     State  vs.  Wilson,  2  M.  C.  R.,  145. 
JJJJjV^  It  seemeth  to  be  the  better  opinion,  that  the  deceitful  receiving  of 

money  from  one  man,  to  another's  use,  upon  a  &lse  pretence  of  having 
a  message  and  order  to  that  purpose,  is  not  punishable  by  a  criminal 
prosecution,  because  it  is  accompanied  with  no  manner  of  artful  con- 
trivance, but  wholly  depends  on  a  bare  naked  lie;  and  it  is  said  to  be 
needless  to  provide  severe  laws  for  such  mischiefs,  against  which  com- 
mon prudence  and  caution  may  be  a  sufHcient  security.  1  Haw.,  188. 
A  person,  for  a  counterfeit  pass,  was  adjudged  to  the  pillory,  and 
fined.  Dalt.,  c.  32. 
Miller  On  an  indictment  against  the  defendant,  a  miller,  for  changing  com 

corn.  delivered  him  to  be  ground,  and  giving  bad  corn  instead  of  it,  it  was 

moved  to  quash  the  same,  because  it  was  only  a  private  cheat,  and 
not  of  a  public  nature.  It  was  answered,  that  being  a  cheat  in  the 
.  way  of  trade,  it  concerned  the  public,  and  therefore  was -indictable. 
And  the  Court  was  unanimously  agreed  not  to  quash  it.  T.  16,  G. 
2,  K,  and  Wood.     Sess.  c.  v.  1. 

A  person  falsely  pretending  that  he  had  power  to  discharge  soldiers* 
took  money  of  a  soldier  to  discharge  him;  and  being  indicted  for  the 
tame,  the  Court  held  the  indictment  to  be  good.  T.  3,  c.  Serlestead's 
case.     1  Latch.,  202. 

As  there  are  frauds  which  may  be  relieved  civilly,  and  not  punished 

criminally  (with  the  complaints  whereof  the  courts  of  equity  do  gen^ 

erally  abound,)  so  there  are  other  frauds,   which,  in  a  special  case. 

may  not  be  helped  civilly,  and  yet  shall  be  punished  criminally :  thus* 

Minon.       if  a  minor  goes  about  the  town,  and  pretending  to  be  of  age,  defrauds 
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many  fienons  by  taking  credit  for  considerable  quantities  ofgoodsy 
tad  then  insists  on  bis  non-age;  the  persons  injured  cannot  recover 
the  value  of  their  goods,  but  thej  may  indict  and  punisb  him  for  a 
common  cheat.     Barl.,  100. 

Finally,  the  distinction,  which,  as  it  seemeth,  will  solve  almost  all 
cases  of  this  kind,  was  taken  in  the  case  of  K.  and  Wheatley,  H.  1, 
6.  3.    The  defendant  was  indicted  and  convicted  iox  selling  beer 
short  of  the  due  and  just  measure,  to  wit,  sixteen  gallons  as  and  for  snort  mw* 
eighteen.     It  was  moved  in  arrest  of  judgement ;  and  by  the  Court, '^''^ 
this  is  only  an  inconvenience  and  injury  to  a  private  person,  arising 
(rem  that  private  person's  own  negligence  and  carelessness,  in  not 
meuuring  the  liquor  upon  receiving  it,  to  seo  whether  it  held  out  the 
JQst  measure  or  not.     Offences  that  are  indictable,  must  be  such  as 
affect  the  public;  as  if  a  man  uses  false  weights  and  measures,  and 
sells  by  them  to  all,  or  to  many  of  his  customers,  or  uses  them  in  the 
geDeral  course  of  his  dealing:  so  if  there  is  a  conspiracy  to  cheat ; 
tor  these  are  deceptions  that  common  care  and  prudence  are  not  suffi- 
cient to  guard  against.     These  are  much  more  than  private  injuries: 
they  are  public  offences.     But  in  the  present  case,  it  is  a  mere  pri- 
nts imposition  or  deception;  no  false  weights  or  measures  are  used; 
no  conspiracy;  only  an  imposition  upon  the  person  he  was  dealing 
with,  in  delivering  him  8  less  quantity  instead  of  a  greater,  which  the 
other  carelessly  accepted.     It  is  only  a  non-performance  of  his  con* 
ttict;  {ox  which  non-peribrmance  he  may  bring  his  action.     So  the 
Klliog  an  unsound  horse  for  a  sound  one,  is  not  indictable :  the  buyer 
thoold  be  more  upon  his  guard.     And  the  distinction  which  was  laid 
<lowQ  as  proper  to  be  attended  to  in  all  cases  of  this  kind,  is  this:  that 
in  such  impositions  or  deceits,  where  common  prudence  may  guard 
persons  against  their  suffering  from  them,  the  offence  is  not  indicta- 
Ue,  hot  the  party  is  Icfl  to  his  civil  remedy  for  the  redress  of  the  injury 
that  has  been  done  to  him ;  but  where  false  weights  and  measures 
^  osed,  or  false  tokens  produced,  or  such  methods  taken  to  cheat 
^deceive,  as  people  cannot,  by  any  ordinary  care  or  prudence,  be 
inarded  against,  there^  it  is  an  ofience  indictable.     Burr.  Reports, 
1125. 

2J.  By  Statute. 

By  the  38  H.  8,  c.  1;  if  any  person  shall  falsely  and  deceitfully  q|,|^|^bi 
*^in,orgetinto  his  hands  or  pos>es8ion  any  money,  goods,  chattels,  i**^**^ 
)owe]s,or  other  things,  of  any  other  person,  by  colour  and  means  of 
^7  Use  privy  token*  or  counterfeit  letter,  made  in  another  man's 
16 
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name,  aDd  shall  bo  convicted  thereof,  by  examination  of  witnesseffOr 
confession  at  the  Sessions,  or  by  action  in  any  Court  of  recprd,  he 
shall  have  such  punishment,  by  imprisonment,  pillory,  or  other  corpo- 
ral pain  (except  death)  as  the  Court  shall  appoint :  saving  to  the  party 
grieved  such  remedy,  by  action  or  otherwise,  for  the  goods  so  obtained, 
as  he  might  have  had  by  common  law. 

On  motion  to  quash  an  indictment,  which  was,  that  the  defendant 

Notuniev    Came,  pretending  that  such  a  person  had  sent  him  to  receive  £20, 

uMd?***  *"^  received  it,  whereas  such  person  did  not  send  him:  by  the 
Court;  it  is  not  indictable,  unless  he  came  with  false  tokens ;  for  we 
are  not  to  indict  one  man  fur  making  a  fool  of  another.     Blackerby,  79.^ 

H.  13,  G.  2,  and  Munoz.  It  was  adjudged,  that  an  indictment.^ 
averring  the  offence  to  be  by  false  tokens,  without  showing  wha*^ 
those  false  tokens  are,  is  not  sufficient;  end^that  the  fraudulently^ 
procuring  a  note  from  a  person,  by  falsely  affirming  that  there  vr^^^m 
one  in  the  next  room  that  wou^d  pay  the  money  due  upon  it,  where^^a 
in  fact  there  was  no  such  person  in  the  next  room,  is  not  a  fal^b^ 
token,  but  a  false  affirmation  only.  Sess.  c.  v.,  201.  Str.,  112U. 
By  Act  of  1791,  1  Faust,  78,  it  is  enacted,  that  if  any  person  shaa.!! 

By  cunning,  overreach,  cheat,  or  defraud,  by  any  other  cunning,  swindling  garb* 
or  devices,  so  that  the  ignorant  or  unwary,  who  are  deluded  thereby* 
lose  their  money  or  other  property,  every  such  person  exercising  sucli 
infamous  practices,  shall,  on  conviction  thereof  in  any  Court  of  tbi* 
State,  exercising  criminal  jurisdiction  by  trial  by  jury,  be  deemed 
guilty  of  enticing,  inveigling,  defrauding  and  swindling,  and  shall 
forfeit  a  sum  at  the  discretion  of  the  Court  and  jury,  besides  refunding 
to  the  party  aggrieved  double  the  sum  he  was  defrauded  of.     Under 
which  State  statute  it  hath  been  held',  that,  obtaining  property  firoiD 

ByUireau.  ftn  ignorant  person  by  threats  of  a  prosecution  for  stealing,  or  bj 
threats  of  his  life,  constitutes  the  offence  of  swindling.  State  vi« 
Vaughan  and  Halcolm,  1  Bay,  282. 

But  that  selling  a  blind  horse  as  sound,  or  a  free  girl  as  a  slave,  are 
not  within  the  statute.  State  vs.  Delyon,  1  Bay,  353;  and  State  vs. 
Wilson,  2  M.  C.  R.,  135. 

3d.  Precedents.  * 

\st.  Warrant  to  apprehend  a  cheat. 

District. 


To  all  and  singular  the  Constables,  and  other  peace  officers  of  the 
districts  aforesaid. 
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Whereas  complaint  hath  been  made  unto  me,  A.  B.,  magistrate  for 
the  said  district,  upon  the  oaths  of  A.  I.,  of  yeoman,  and  B.  I., 

of  yeoman,  that  on  the         day  of         A.  O.,  of         yeoman, 

did,  hy  a  false  privy  token,  [or  counterfeit  letter]  that  is  to  say,  by 
[here  particularize  the  offence]  falsely  and  deceitfully  obtain,  and  get 
iQto  his  hands  and  possession  [here  mention  the  things]  from  C.  I., 
of  contrary  to  the  statute  in  that  case  made :  these  arc  therefore 

to  command  you,  upon  sight  hereof,  forthwith  to  bring  the  said  A.  O. 
before  me,  at  on  the         day  of        to  answer  to  the  said  com- 

plaint, and  farther  to  be  dealt  withal  according  to  law.  Given  under 
my  hand  and  seal,  the  day  of         in  the  year 

A.  B.     [l.  b.] 

Let  an  affidavit,  setting  forth  at  large  the  particulars  of  the  charge, 
be  attached  to  the  warrant. 

2d.  Commitment  for  a  cheat. 

District.  >  99. 

By  A*  B.»  magistrate  in  and  for  the  district  aforesaid. 
To  all  and  singular  the  Constables,  and  other  peace  officers  of  the 
diitHctof  and  to  the  keeper  of  the  common  jail  of 

Whereas  A.  O.,  late  of  in  the  district  of  yeoman,  hath 

been  charged,  upon  oath,  before  me,  with  having  falsely  and  deceit- 

bUy  obtained,  and  got  into  his  hands  and  possession,  [here  mention  the 

things]  from  C.  I. ,  of         in  the  district  aforesaid,  by  means  of  a  false 

priry  token,  contrary  to  the  statute  in  that  case  made  and  provided: 

tbese  are^therefore  to  command  you,  forthwith  to  convey  and  deliver 

into  the  custody  of  the  said  keeper  of  the  said  jail,  the  body  of  A.  O., 

charged  before  me  with  [hero  specify  the  offence.]     And  you,  the 

said  keeper,  are  hereby  required  to  receive  the  said  A.  O.  into  your 

custody,  in  the  said  jail,  and  him  there  safely  keep,  dsc.     Given  under 

mj  hand  and  seal,  the  day  of         in  the  year 

A.  B.    [l.  s.] 


CITIZENSHIP. 
[See  Alien.] 


116  LAW  OF  MAGISTRATES. 

CHURCH. 

[See  BuBOLABT.] 


COIN. 

Bjr  the  constitution  of  the  United  States,  see.  8,  c.  5,  < 
shall  have  power  to  coin  money,  regulate  the  value  thereo 
foreign  coin;  also  to  provide  for  the  punishment  of  counterfe 
securities  and  current  coin  of  the  United' States.  And  by  se 
1,  no  State  shall  coin  money,  issue  bills  of  credit,  or  make  ii 
but  gold  and  silver  coin,  a  tender  in  payment  of  debts. 

1st.  Of  the  coin  of  the  United  States, 

By  Act  of  Congress,  1837,  4   Story,  2523,  sec.  8th,  the  sti 

OftteaiiorS^^^  and  silver  of  the  United  States  is  required  to  be  such,  tl 

thousand  parts  by  weight,  nine  hundred  shall  be  of  pure  m 

one  hundred  of  alloy.     And  the  alloy  of  silver  coins  shall  h 

per;    and  the  ulloy  of  the  gold  coins  shall  be  of  silver  aoc 

provided  that  the  silver  do  not  exceed  one  half  of  the  whole 

Sec.  9.  That  of  the  silver  coins,  the  dollars  shall  be  of  tt 
Of  tlM  rilvtr 
coin.  of  four  hundred  and  twelve  and  one  half  grains,  and  in  like  p 

of  the  parts  of  dollars;  and  shall  be*a  legal  tender,  accordiuj 

nominal  value,  for  any  sums  whatever. 

GoMooin.  Sc<^*  10*  O^  ^^^  6^^^  coins,  the  weight  of  the  eagle  sha! 
hundred  and  fifty-eigbt  grains,  and  the  weight  of  the  half  an 
in  like  proportion  ;  and  for  all  sums  whatever,  shall  be  a  leg 
the  eagle  for  ten  dollars,  the  half  for  five,  and  the  quarter  foi 
a  half  dollars. 

All  gold  coins  of  the  United  States,  coined  anterior  to  Ju 
are  required  to  be  received  in  all  payments,  at  the  rate  of  n 
and  eight  tenths  of  a  cent  per  penny- weight. 

O'tiMMp.  Of  the  copper  coin  ;  the  weight  of  the  cent  shall  be  one 
and  sixty-eight  grains;  and  the  weight  of  the  half  cent  ei 
grains;  Act  1807,  4th  Story,  2524.  The  copper  coin  is  i 
made  a  legal  tender. 

2d.  Of  Foreign  Coin. 

The  following  silver  coins  shall  be  of  legal  \alue,  and  s 
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current  as  money  ip^ithin  the  United  States  by  weight,  for  the  payment 
of  all  debts  and  demands,  at  the  rate  of  one  hundred  cents  the  dollar. 
That  if  to  say,  the  dollars  of  Mexico,  and  Peruj  Chili  and  Central  gutw. 
America,  of  not  less  weight  than  four  hundred  and  fifteen  grains  each, 
^d  those  re-stamped  in  Brazil,  of  like  weight,  of  not  less  fineness  than 
ten  ouDceSy  fifteen  pennyweights  of  pure  silver  in  the  troy  pound  of' 
twelre  ounces  of  standard  silver,  and  the  five  franc  pieces  of  France, 
&c.,  at  ninety  .three  cents  each.     Act  1834,  4th  Story,  2373. 

The  following  gold  coins  shall  pass  current,  and  be  receivable  in  all  ooideoin 
ptjmentsby  weight,  at  the  rates  following,. to-wit:  the  gold  coins  of^^ 
Great  Britain,  Portugal,  and  Brazil,  of  not  less  than  twenty-two  carats 
fine,  at  the  rate  of  ninety-four  cents  and  eight  tenths  of  a  cent,  per 
pennyweight;  the  gold  coins  of  France,  nine  tenths  fine,  at  the  rate 
of  nioetythree  cents,  and  one  tenth  of  a  cent,  per  pennyweight,  and 
those  of  Spain,  Mexico,  and  Colombia,  of  the  fineness  of  twenty-three 
carats,  three  grains  and  seven  sixteenths  of  a  grain,  at  the  rate  of 
eighty  .nine  cents  and  nine -tenths  of  a  cent,  per  pennyweight. 

By  Act  of  Assembly,  4th  S.  L.,  543,  gold  and  silver  coins,  of  the 
following  weights  and  denominations,  shall  pass  current,  and  be 
Rceired  in  payment,  as  a  tender  in  law,  in  this  State,  at  the  following 
ulue  of  four  shillings  and  eight-pence  sterling  to  a  Spanish  milled 
dollar,  and  at  the  following  relative  value  to  each  other:  that  is  to  say, 


Weight.      dwL  grt. 

/.     9. 

d. 

dollart. 

A  Spanish  milled  dollar  4s.  8d. 

Johannesy 

... 

18    0 

3  14 

8 

16 

Half  ditto, 

r            -           . 

9    0 

1  17 

4 

8 

Quarter  ditto, 

4  12 

0  18 

8 

4 

Eighth  ditto, 

2    6 

0    9 

4 

2 

Moidore, 

6  16 

1     8 

0 

6 

Half  ditto, 

3    8 

0  14 

0 

3 

Qaarter  ditto, 

1  16 

0    7 

0 

H 

Eighth  Moidore, 

0  20 

0    3 

6 

of 

Spanish  doablooo, 

17    0 

3  10 

0 

15 

Doable  piatole,     - 

8  12 

1  15 

0 

7i 

Fistolc, 

4    6 

0  17 

6 

3} 

Half  pistole. 

2    3 

0    8 

9 

li 

English  guinea,   - 

5    7 

1     1 

9 

4f 

Half  ditto. 

2  15 

0  10 

lOi 

2i 

Quarter  ditto. 

•           •           • 

1     7 

0    5 

5^ 

1  1.6 

French  guinea,    - 

-           -          - 

5    5 

1     1 

5 

4|&5d. 

French  crown  of  4  to  the  Louis  d*or, 

0    0 

0    5 

0 

1M4 

English  crown,    - 

. 

0    0 

0    5 

0 

11-14 

Fistareen, 

... 

0    0 

0    0  11 

German  piece,     - 

- 

6    6 

1    3 

4 

5 

Half  ditto, 

... 

3    3 

0  11 

8 

H 

Ducat, 

- 

2    5 

0    9 

4 

2 

'•  - 

A.  A.  No.  1276. 

This  table  is  of  force 

,  except  those 

paru  which  conflict  with  the 

above  Acta  of  Congress. 
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2d»  Offences  relating  to. 
Any  person  who  shall  counterfeit,  or  utter,  or  attempt  to  pass, 

Coanterfeit-  knowing  them  to  be  counterfeit,  any  of  the  aforesaid  gold  or  silver 
coins,  or  shall  mako  and  keep  in  his  or  her  possession,  any  stamp, 
dye,  or  mould  tor  coining  the  same,  upon  being  duly  convicted  thereof, 
shall  be  adjudged  guilty  of  felony,  and  suffer  death  as  a  felon,  without 
benefit  of  clergy.  (By  Act  of  1845,  this  punishment  is  changed  to 
whipping,  imprisonment  and  fine.) 

If  any  person  shall  wilfully  clip,  file,  or  otherwise   diminish  the 

Clipping,  weight  or  value  of  any  of  the  gold  or  silver  coin,  passing  by  authority 
of  the  General  Assembly  within  this  State,  or  shall  cause  the  same 
to  be  clipped,  filed  or  diminished,  he  shall,  on  conviction  thereof^ 
before  the  justices  of  any  of  the  Courts  of  general  sessions  within  this 
State,  suffer,  for  every  oflTence,  twelve  months  close  imprisonment, 
and  during  that  period  shall  stand  twice  in  the  pillory,  for  one  hour 
each  time.     A.  A.,  140S. 

In  the  case  of  the  State  vs.  Anfonio,  2d  Tr.  C.  R.,  776;  it  was 
decided  that  the  State  may  punish  offences  against  the  current  coin, 
and  such  punishment  may  be  different  from  that  affixed  for  such 
offence  by  Act  of  Congress;  but  it  seems  to  be  conceded  that  the 
coinage  of  the  United  States  is  not  included  in  any  of  the  Acts  of* 
Assembly,  and  for  offences  against  such  coin,  the  party  must  be 
indicted  under  the  Acts  of  Congress. 

Counterfeit-      By  Act  of  Congress,  1825,  3d  Slory  2005,  sec.  20;  if  any  person  or 

■u'er^Miu.  pci's^ns  shall  falsely  make,  forge  or  counterfeit,  or  cause  or  procure  to 
be  falsely  made,  forged,  or  counterfeited,  or  willingly  aid  or  assist  iel 
falsely  making,  forging,  or  counterteiting  any  coin,  in  the  resemblance 
or  similitude  of  the  gold  or  silver  coin,  which  has  been,  or  hereafler 
may  be  coined  at  the  mint  of  the  United  States,  or  in  the  resemblance 
or  similitude  of  any  foreign  gold  or  silver  coin,  which  by  law  now  is* 
or  hereafler  may  be  made  current  in  the  United  States;  or  shall  pass, 

Omtter.or  utter,  publish,  or  sell,  or  attempt  to  pass,  utter,  publisher  sell,  or 
bring  into  the  United  States  from  any  foreign  place,  with  intent  to 
pass,  utter,  publish,  or  sell,  as  true,  any  such  false,  forged  or  counter- 
fbited  coin,  knowing  the  same  to  be  false,  forged,  or  counterfeited, 
with  intent  to  defraud  any  body  politic,  or  corporate,  or  any  other 

paniihedby  person  or  persons  whatsoever;  every  person  so  offending,  shall  be 
deemed  guilty  of  felony,  and  shall,  on  conviction  thereof,  be  punished 
by  fine,  not  exceeding  five  thousand  dollars,  asid  by  imprisonment, 
and  confinement  to  hard  labor,  not  exceeding  ten  years,  according  to 
the  aggravation  of  the  oflTence. 
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If  any  person  or  persons  shall  falsely  make,  forge,  or  counterfeit, 
or  cause,  or  procure  to  be  falsely  made,  forged,  or  counterfeited,  or 
willingly  aid,  or  assist  in  falsely  making,  forging,  or  counterfeiting     , 
any  coin,  in  the  resemblance  or  similitude  of  any  copper  coin,  which  ooppereoln. 
has  been,  or  hereaiter  may  be  coined  at  the  mint  of  the  United  States; 
orsballpass,  utter,  publish,  or  sell,  or  attempt  to  pasc,  utter,  publish, 
orseUjOr  bring  into  the  United  States,  from  any  foreign  place,  with 
intent  to  pass,  utter,  publiih,  or  sell,  as  true,  any  such  false,  forged  or 
counterfeited  coin,  with  intent  to  defraud  any  body  politic,  or  corpo- 
rate, or  any  other  person  or  persons  whatsoever;  every  person  80fii,e,eic 
offending,  shall  be  deemed  guilty  of  felony,  and  shall,  on  conviction 
thereof,  be  punished  by  fine,  not  exceeding  one  thousand  dollars,  and 
bj  imprisonment,  and  confinement  to  hard  labor,  not  exceeding  three 
years. 

Ifany  of  the  gold  or  silver  coins  which  shall  be  struck  or  coined 
at  the  mint  of  the  United  States,  shall  be  debased,  or  made  worse,  asj^gt^^^^g, 
to  the  proportion  of  fine  gold,  or  fine  silver,  contained  therein,  or  shall 
he  of  less  weight  or  value  than  the  same  ought  to  be,  pursuant  to  the 
ieveral  acts  relative  thereto,  through  the  default,  or  with  the  conni- 
vance of  any  of  the  officers,  or  persons  who  shall  be  employed  at  the 
•aid  mint,  for  the  purpose  of  profit  or  gain,  or  otherwise,  with  a  frau- 
dulent intent;  and  if  any  of  the  said  officers  or  persons  shall  embezzle  SL'J®**"**^ 
*nyofihc  metals  which  shall,  at  any  time,  be  committed  to  their 
charge  for  the  purpose  of  being  coined,  or  any  of  the  coins  which 
•hall  be  struck  or  coined  at  the  said  mint,  every  such  officer  or  person, 
^ho  shall  commit  any  or  either  of  the  said  offences,  shall  be  deemed 

guilty  of  felony,  and  shall  be  sentenced  to  imprisonment  and  hard  imprtoon- 
1  L       i.  .  .  1    1     11    t      /.       .  .  meutand 

ubor,  for  a  term  not  less  than  one  year;  and  shall  be  fined  m  a  sum  laiioor. 
not  exceeding  ten  thousand  dollars. 


COMMITMENT. 

Smce  the  habeas  corpus  acl^  a  commitment  in  writing  seems  more 
necessary  than  it  was  in  former  times;  otherwise  the  prisoner  may 
be  admitted  to  bail  upon  that  act,  whatsoever  his  ofience  may  have 


When  a  statute  appoints  imprisonment,  but  limits  no  time  when,  it 
it  to  be  understood  that  he  shall  be  imprisoned  presently.  Dalt., 
c.  170. 
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l8t.  Who  may  be  Committed.  v*  •   ' 

2d.   To  WHAT  Place. 

dd.   The  fobm  of  the  Commxtmet^. 

4th.  That  the  jailor  shall  receive  the  Pbisoxsr. 

5th.  Shall  certify  the  Commitment.  ^  * 

6th.  Commitment  Discharged.  *  .  * 

IsL  Who  may  be  Committed. 

renooM  not  There  is  no  doubt  but  that  persons  apprehended  for  o£fences  which 
■are  not  bailable,  and  also  all  pertooi  who  neglect  to  o£fer  bail  for 
ofiences  which  are  bailable,  roust  be  committed.     2  Haw.,  116. 

And  it  is  said,  that  wheresoever  a  justice  is  empowered  bj  any 
statute  to  bind  a  person  over,  or  to  cause  him  to  do  a  certain  tbingf 
and  such  person  being  in  his  presence,  shall  ref«ite  to  be  bound,  or  la 
do  such  thing,  the  jnstice  may  commit  him  to  jail,  to  remain  there  tfl)^ 
he  shall  comply.     2  Haw.,  116.  ^  * 

If  a  prisoner  be  brought  before  a  justice,  expressly  charged  with 
felony  upon  oath,  the  justice  cannot  discharge  him,  but  must  bail 
or  commit  him.     2  H.  H.,  121. 

But  if  he  be  charged  with  suspicion  only  of  felony,  yet  if  there  be 
no  felony  at  all  proved  to  be  committed,  or  if  the  fact  charged  at  a 
felony,  be  in  truth  no  felony  in  point  of  law,  the  justice  may  discharge 
hiro;  as  if  a  man  be  charged  with  felony  for  stealing  a  parcel  of  the 
freehold,  or  for  carrying  away  what  was  delivered  to  him,  and  such 
like,  for  which,  though  there  may  be  cause  to  bind  him  over  as  for  a 
trespass,  the  justice  may  discharge  him  as  to  felony,  because  it  is  not 
felony.  But  if  a  man  be  killed  by  another,  though  it  be  by  misadven- 
ture or  self-defence,  (which  is  not  properly  felony)  or  in  making  an 
assault  upon  a  minister  of  justice  in  execution  of  his  office  (which  is 
not  at  all  felony)  yet  the  justice  ought  not  to  discharge  him;  for  he 
must  undergo  his  trial  for  it ;  and  therefore  he  must  be  committed,  or 
at  least  bailed.     2  H.  H.,  121. 

2d.   To  what  place. 

All  felons  shall  be  committed  to  the  common  jail,  and  not  elsewhere. 
Generally,  if  a  man  commit  felony  in  one  count},  and  be  arrested  fbr 
the  same  in  another  county,  he  shall  be  committed  to  jail  in  the  coonty 
where  he  is  taken.     Dalt.,  c.  170. 

Yet  if  he  escapes,  and  is  taken  on  fresh  suit,  in  another  county,  he 
may  be  carried  back  to  the  county  where  he  was  first  taken.  Dalt., 
c.  170. 
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-  y^  2d.  "Form  of  the  Commitment, 

It  roast  be  in  writing,  either  in  the  name  of  the  State,  and  onlymwritiiif. 
tested  by  the  person  who  makes  it,  or  it  may  be  made  by  such  person 
In  his  owB  oame,  expressing  his  office  or  authority,  and  must  be 
directed  to  the  jailer  or  keeper  of  the  prison.     2  Haw.,  119. 

Yet  the  mention  of  the  name  and  authority  of  the  justice,  (lord  Hale 
says)  in  the  beginning  of  the  mittimus,  is  not  always  necessary,  for^^^j'^^' 
tbe  seal  and  subscription  of  the  justice  to  the  mittimus  is  sufficient^* 
'wmrrant  to  the  jailor ;  for  it  may  be  supplied  by  averment,  that  it  was 
done  hy  the  justice.     2  H.  H.,  129. 

It  should  contain  the  name  and  surname  of  the  party  committed, 

if  known;  if  not  known,  then  it  may  be  sufficient  to  describe  the 

person  by  his  age,  stature,  complexion,  colour  of  his  hair,  and  the 

like,  and  to  add  that  he  refuseth  to  tell  his  name.     1  H.  H.,  577. 

•^'    It  18  safe,  but  not  necessary,  to  set  forth  that  th4  party  is  charged 

^npota  oath.     2  Haw.,  120. 

It  ought  to  contain  the  cause,  as  for  treason,  or  felony,  or  suspicion  omm. 
thereof;  otherwise  if  it  contain  no  cause  at  all,  if  the  prisoner  escape, 
it  is  no  offence  at  all ;  whereas  if  the  mittimus  contained  the  cause, 
the  escape  were  treason,  or  felony,  though  he  were  not  guilty  of  the 
ofience;  and  therefore  for  the  State's  benefit,  and  that  the  prisoner 
may  be  the  more  safely  kept,  the  mittimus  ought  to  contain  the  cause., 
2  lost.,  52;  1  Ed.  2,  St.  2. 

And  hereupon  it  appeareth,  that  a  warrant  or  mittimus,  to  answer 
to  such  things  as  shall  be  objected  against  him,  is  utterly  against 
law.     2  Inst.,  591. 

Also  it  ought  to  contain  the  certainty  of  the  cause;  and  therefore 
if  it  be  for  felony,  it  ought  not  to  be  generally  for  felony,  but  it  must 
contain  the  special  nature  of  the  felony,  briefly,  as  for  felony  for  the 
death  of  such  an  one,  or  for  burglary  in  breaking  the  house  of  such  a 
one;  and  the  reason  is,  because  it  may  appear  to  the  judges  of  the 
Court  upon  aa  habeas  corpuSf  whether  it  be  for  felony  or  not.  2  H« 
H.,  122. 
I  But  the  want  hereof  seems  not  to  make  the  commitment  absolutely 

Toid,  so  as  to  subject  the  jailor  to  a  false  imprisonment;  but  it  lies 
in  arerment  to  excuse  the  jailor  or  officer,  that  the  matter  was  for 
felony.     1  H.  H.,  594. 

It  must  have  an  apt  conclusion ;  as  if  it  is  for  folony,  to  detain  him  ^^,,,1^ 
till  he  be  thence  delivered  by  law,  or  by  order  of  law,  or  by  due  course 
of  law.     2  Haw.,  120;  2  H.  H.,  123. 
16 
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But  if  the  conclusion  be  irregular,  it  doth  not  seem  to  make  the 
warrant  void,  but  the  law  will  reject  that  which  is  surplusage,  and  the 
rest  shall  stand  ;  so  that  if  the  matter  appear  to  be  such,  for  which  he 
is  to  remain  in  custody,  or  be  bailed,  he  shall  be  bailed  or  committed, 
as  the  case  requires,  and  not  discharged,  but  the  wrong  conclusioD 
shall  be  rejected.     1  H.  H.,  584. 

Time.  Where  a  statute  appoints  imprfsonment,  but  limits  no  time  ho^ 

long,  in  such  case  the  prisoner  must  remain  at  the  discretion  of  th< 
•     Court.     Dalt.,  c.  170. 

g^.  It  must  be  under  seal ;  and  without  this  the  commitment  is  unla^ 

ful,  the  jailor  is  liable  to  false  imprisonment;  and  the  wilful  escape  b 
the  jailor,  or  breach  of  prison  by  the  felon,  makes  no  felony.  1  fi 
H.,  593. 

But  this  must  not  be  intended  of  a  commitment  by  the  sessions,  < 
other  court  of  record ;  for  there  the  record  itself,  or  the  meroori 
thereof,  which  may  at  any  time  be  entered  of  record,  is  a  sufficie 
warrant,  ii^ithout  any  warrant  under  seal.     1  H.  H.,  584. 

Fiaee.  It  should  also  set  forth  the  place  at  which  it  is  made,  that  it  ni« 

appear  to  be  within  the  jurisdiction  of  the  justice.     2  Haw.,  119. 

Dim.  It  must  also  have  a  certain  date,  of  the  year  and  day.     2  H.  H.,  12 

4/7i.  Jailor  shall  receive  the  Prisoner. 
ifbereAue.      If  the  jailor  shall  refuse  to  receive  a  felon,  or  take  any  thing  i 
receiving  him,  he  shall  be  punished  for  the  same  by  the  justices 
jail  delivery.     4  ^d.  3,  c.  10;  Dalt.,  c.  170. 

But  if  a  man  be  committed  for  felony,  and  the  jailor  will  not  recei^ 
him,  the  person  that  arrested  him  may,  in  such  case,  keep  the  prisoDi 
in  his  own  house,  as  it  seemeth.     Dalt.,  c.  170. 

But  in  other  cases,  it  seems  that  regularly,  no  one  can  justify  tl 
detaining  a  prisoner  in  custody  out  of  the  common  jail,  unless  the; 
be  some  particular  reason  for  so  doing;  as  if  the  party  be  so  dange 
ously  sick,  that  it  would  apparently  hazard  his  life  to  send  him  to  tl 
jail,  or  there  be  evident  danger  of  a  rescous  from  rebels,  or  the  lik 
2  Haw.,  118. 

bth.  Shall  certify  the  commitment. 
By  the  3  H.  7,  c.  3;  the  sherifi*  or  jailor  shall  certify  the  comm 
ment  to  the  next  jail  delivery. 

6th.  Commitment  discharged. 

BitM^  for*'    •  '*  seenis  that  a  person   legally  committed  for  a  crime,  certair 
•rioMdoiif.  appearing  to  have  been  done  by  some  one  or  other,  cannot  be  lawfu 
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diicbarged  bj  anj  ooe  but  tbe  State,  till  he  be  acqaitted  on  his  trial, 

or  bare  an  ignoramus  found  by  the  grand  jury,  or  none  to  prosecute 

bin  on  a  proclamation  for  that  purpose,  by  the  justices  of  jail  delirery. 

Butifa  person  be  committed  on  a  bare  suspicion,  without  an  indict.  But  nuiMr 

ment  for  a  supposed  crime,  where  afterwards  it  appears  that  there  **""*'*'^"'* 

was  none,  as  for  the  murder  of  a  person  thought  to  be  dead,  who 

afterwards  is  found  to  ^e  alive;  it  hath  been  holden,  that  he  may  be 

s&felj dismissed,  without  any  farther  proceeding,  for  that  he  who 

luflen  bim  to  escape,  is  properly  punishable  only  as  an  accessary  to  * 

bii  sopposed  offence ;  and  it  is  impossible  that  there  should  be  an 

iccesiary  where  there  can  be  no  principal ;  and  it  would  be  hard  to 

pQDJsb  ooe  for  a  contempt,  in  disregarding  a  commitment  founded  on 

1  Hupicion,  appearing  in  so  uncontested  a  manner  to  be  groundless. 

2  Haw.,  121. 

Warrant  of  cammitmerU. 
District.  >  ss. 

BjL  P.,  Esquire,  magistrate  in  and  for  the  said  district. 
^oA.B.,  Constable  of  the  parish  aforesaid,  and  to  the  keeper  of  the 
common  jail  in  the  district  aforesaid. 

These  are  to  command  you,  forthwith  to  convey  and  deliver  into  the 
^ody  of  the  keeper  of  the  said  jail,  the  body  of  A.  O.,  charged  before. 
•w  on  the  oath  of  A.  C,  with  [here  specify  the  offence.]  And  you, 
the  said  keeper,  are  hereby  required  to  receive  the  said  A.  O.  into 
Joor  custody,  in  the  said  jail,  and  him  there  safely  to  kf^ep  until  he  be 
tbeoce  delivered  by  due  course  of  law.  Given  under  my  hand  and 
Kal,  the        day  of        in  the  year 

LP.      [L.S.] 


COMPOUNDING. 

The  offence  of  compounding  a  felony,  is,  where  a  party  robbe.d,p^^^^^^ 
not  only  knows  the  felon,  but  also  takes  his  goods  again,  or  other 
amends,  upon  agreement  not  to  prosecute.  It  is  said  to  have  been 
anciently  punishable  as  felony,  but  now  only  with  fine  and  imprison- JjJ^  p™***" 
ment,  unless  it  be  accompanied  with  some  degree  of  maintenance 
given  to  tbe  felon,  which  makes  the  party  an  accessary  after  tbe  fact. 
The  barely  taking  again  one's  own  goods,  which  have  been  stolen,  ™[|2f  *^^' 


convic- 
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is  no  offence  at  alli  unless  some  favour  be  shewn  to  the  thief.  1  Rus 
se],  136. 

An  agreement  to  put  an  end  to  a  misdemeanor,  has  been  considerec 
to  be  illegal,  as  impeding  the  course  of  public  justice;  but  it  is  some< 
int  times  done  afler  conviction,  with  the  sanction  of  the  Court,  in  casei 
where  the  offence  principally  and  more  immediately  afiects  an  indi 
vidual;  the  defendant  being  permitted  to  speak  ivith  the  prosecutoi 
before  any  judgement  is  pronounced,  and  a  trivial  punishment  beiof 
inflicted  if  the  prosecutor  declares  himself  satisfied.  And  where,  ii 
a  case  of  an  indictment  for  ill-treating  a  parish  apprentice,  a  securitj 
for  the  fair  expenses  of  the  prosecution  had  been  given  by  the  defen< 
dant  a(\er  conviction,  upon  an  understanding  that  the  Court  woulc 
abate  the  period  of  his  imprisonment,  the  security  was  held  to  be  good 
upon  the  ground  that  it  was  given  with  the  sanction  of  the  Court,  ao< 
to  be  considered  as  part  of  the  punishment  suffered  by  the  defendan 
in  expiation  of  his  offence,  in  addition  to  the  imprisonment  infiicte. 
on  him. 

The  compounding  of  information  on  penal  Statutes  is  a  misdemeano 
against  public  justice,  by  contributing  to  make  the  laws  odious  to  tb< 
people.     1  Ru^sel,  135,  136. 


HddTtUd. 


CONFESSION, 
[See  Evidence.] 


CONSPIRACY. 

whttu.  Is  the  confederating  of  two  or  more  persons,  to  injure  a  private 

person,  or  the  interest  of  the  public,  or  to  do  any  unlawful  act. 

One  person  olone  cannot  be  guilty  of  conspiracy;  from  whence  it 
follows,  that  if  all  the  defendants  who  are  prosecuted  for  such  a  con- 
spiracy be  acquitted  but  one,  the  acquittal  of  the  rest  is  the  acquittal 
of  that  one  also :  and  upon  the  same  ground  it  hath  been  holden,  thai 
no  such  prosecution  is  maintainable  against  a  husband  and  wife,  onlj 
because  they  are  esteemed  but  as  one  person  in  law :  but  it  is  certain 
that  an  action  on  the  case,  in  the  nature  of  a  conspiracy,  may  b( 
brought  against  one  only :  also  it  hath  been  resolved,  that  if  luch  ai 
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action  be  brought  against  several  persons,  and  all  but  one  be  acquit- 
ted, jet  judgement  may  be  given  against  that  one  only.     1  Haw.,  192. 

All  confederacies,  wrongfully  to  prejudice  another,  are  roisdemea- 
non  at  common  law,  whether  the  intent  be  to  injure  his  person,  hisTotDjurea 
property,  or  his  character;  as  il  conspiracy  to  indict  an  innocent  penon. 
miQ  of  felony,  falsely  and  maliciously,  and  this,  though  the  indictment 
be  iniufficient,  or  the  Court  before  which  it  was  taken  had  no  juris- 
diction to  try  the  ofience;  1   Haw.,  c.  72,  sec.  3.     Conspiring  to 
onrrfaglrl  to  get  her  fortune,  is  an  indictable  offence;  3  Ves.,  and 
B.,  173.    So  is  a  conspiracy  to  marry  under  a  feigned  name,  for  the  to  marry. 
purpose  of  setting  up  a  fictitious  claim  to  an  estate,  though  no  one  is, 
in  reality,  injured;  Leach.,  39.     An  indictment  lies  for  conspiring  to 
cheater  defraud  another.     2  B.  and  A.,  204. 

There  are  many  cases  in  which  the  act  would  not  be  cognizable 
at  law,  which  become  the  subject  of  indictment,  when  efiected  by 
levenil  with  a  joint  design.  The  verbal  slander  of  another  is  not  To  iiander. 
indictable,  but  it  is  so  where  several  unite  in  a  scheme  to  injure  his 
character;  1  Lev.  6,  2.  Each  person  attending  a  theatre  has  a  right  to 
express  his  disapprobation  of  a  piece,  or  a  performer;  but  if  several 
previously  agree  to  condemn  a  play,  or  hiss  an  actor,  they  will  be  to  condemn 
guilty  of  conspiring.     2  Camp. ,  358.  *  ^  *^' 

The  ofience  of  conspiracy  is  not  confined  to  the  prejudicing  a  parti-  Tbepabiie 
cular  individual;  it  may  be  to  injure   public  trade,   to  affect  public 
health,  to  violate  public  policy,  to  insult  public  justice,  or  to  do  any 
^,  in  itself,  illegal. 

A  conspiracy  to  prevent  a  prosecution  for  a  felony,  is  an  indictable 
ofience;  14  Yes.,  165.  So  is  a  conspiracy  to  effect  a  restraint  of 
trade.    13  East.,  230. 

A  combination  of  workmen  to  raise  their  wages,  of  wine  mer-  workmen, 
chants  to  sell  pernicious  liquor,  of  parish  officerd  to  marry  paupers;  and^^ 
of  anj  persons  to  procure  the  release  of  prisoners  by  fictitious  bail,  is 
indictable  as  a  conspiracy.     8  Mod.     2  Ld.  Bay,  1179.     6  East., 
133.    4  Bur.,  2106. 

A  combination  between  private  individuals  to  support  each  othef  in  comWna- 
^  undertakings,  lawful  or  otherwise,  is  illegal.     9  Co.  56.  ^^^ 

In  every  case  of  conspiracy,  the  defence  depends  on  the  unlawful 
agreement,  and  not  on  the  act  which  follows  it;  the  latter  is  butommee 

complete  by 

eridence  of  the  former;  2  Bur.,  953.     And  it  is  not  necessary  to  i    

constitute  the  ofirence,that  any  act  should  be  done  in  pursuance  of  the 
agreement,  or  that  any  party  was  actually  injured.  8  Mod.,  321,  1 
Leach,  89. 
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Conspirators  maj  be  indicted  at  the  suit  of  the  State,  and  were,  by 
the  ancient  common  law,  to  receive  the  villenous  judgement;  but  it 
is  now  the  better  opinion,  that  the  villenous  judgement,  is^  by  long 
TiM  paniiii- disuse,  become  obsolete,  it  not  having  been  pronounced  for  ages,  but 
instead  thereof,  the  delinquents  are  usually  sentenced  to  fine,  impri- 
sonment, and  pillory.     4  B.  C,  137. 

But  though  the  villenous  judgement  be  obsolete,  yet  one  of  the 
incidents  thereto,  namely,  incompetency  as  a  juror  or  witness,  is  con- 
sequent upon  conviction  of  conspiracy  to  accuse  another  of  felony. — ^Ib. 

PrecedenJLs. 
Affidavit 
State  of  South-Cavolina,  \ 
District, 
Personally  appeared  before  me,  C.  D.,  (full  name)  who  being  duly 
sworn,  deposes  and  says,  that  E.  F.  and  G.  H.,  did  on  the  day 

of       A.  D.         at         in  the  district  and  State  aforesaid,  unlawfully 
confederate  and  conspire  together  to  injure  (this  deponent,  or  the 
public,  as  the  case  may  be.)     [Here  state  specially  the  matter  oi 
confederacy,]  and  the  acts  (if  any)  done  in  pursuance  thereof. 
Sworn  to  before  me  this        day  of        18 

C.  D. 
B.  C. 

Magistrate. 
Warrant. 
State  of  South- Carolina,  } 
District.      J 
By  A.  B.,  magistrate,  in  and  for  the  district  and  State  aforesaid. 

To  any  lawful  Constable. 
Whereas  complaint  upon  oath  has  been  made  before  me  by  C.  D., 
that  E.  F.  and  G.  H.,'(the  initials  will  not  suffice,  always  give  the 
names  in  full)  did  on  the  day  of  ,  at  in  the  district  and 

State  aforesaid,  unlawfully  confederate  and  conspire  together  to  injure 
the  said  deponent,  by  &c. 

These  are  therefore  to  command  you,  forthwith,  to  arrest  tha  said 
E.  F.  and  G.  H.,  and  bring  them  before  me,  to  be  dealt  with  accord- 
ing to  law.     Given  under  my  hand  and  seal,  this        day  of 

A.  B.  [l.  8.] 

Magistrate. 
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CONSTABLES. 

1^.  Who  shall  not  he  a  Constable. 

Justices  of  the  peace,  clergymen,  attornies,  infants,  lawyers,  mad- 
men,  physicians,  idiots,  poor,  old,  and  sick  persons,  are  exempted 
fromsenrlng  as  constables.     Cro.  Car.,  389.     Noy,  112,  113* 

Asy  person  being  appointed  a  constable,  may,  with  leave  of  the 
Court  of  General  Sessions,  be  exempted,  upon  his  finding  some  person 
to  do  the  duty  for  him,  and  who  shall  be  approved  of  by  the  said  Court 

2d.  How  appointed  and  Sworn. 

By  Act  of  Assembly,  1839,  p.  36,  sec.  30,  each  magistrate  may  JJJSntotBt 
appoint  one  constable;  and  the  evidence  of  his  appointment  to  be  filed 
with  the  clerk,  shall  be  a  certificate  in  form  following. 

I  hereby  nominate  and  appoint  A.  B.  constable,  this  day  of 

18 

C.  D. 

Magistrate  for  district. 

But  there  shall  not  be,  at  any  ti.nne,  more  constables  in  any  district 
than  there  are  magistrates,  and  a  vacancy  in  the  ofllice  of  constable  Nnmberor 
sball  be  supplied  in  the  form  prescribed  by  the  magistrate  first  appoint,  filled, 
log  him,  if  still  in  office,  or  by  his  successor,  always  specifying  the 
vacancy  supplied. — ^Ib. 

The  parishes  of  St.  Philip's  and  St.  MichaePs  are  exempt  from  the  ^leept  in  at. 
operation  of  this  act.     And  in  said  parishes,  the  number  of  constables  ^•."**®'''' 
are  limited  to  fifleen,  and  must  be  elected  by  a  majority  of  the  Board  of 
Magistrates,   and   may,  in  like  manner,  on  conviction  before  said 
Board,  of  any  official  misconduct,  be  removed  from  office. 

By  Act  of  1839,  p.  55,  when  any  person  shall  receive  the  appoint- 
ment of  constable,  he  shall  repair  to  the  clerk's  office  of  the  <^»**"c^Q|^in-boiid. 
tod  together  with  the  evidence  of  his  apppointment,  he  shall  lodge 
his  bond  in  form  following.  • 

Stats  of  South- Carolina. 

Knowal)  men  by  these  presents,  that  we  (name  of  person  and  sure- 
ties,) are  held  and  firmly  bound  unto  the  State  of  South-Carolina,  in  Form  or 
the  penal  sum  of  ^ye  hundred  dollars,  to  the  payment  of  which,  well 
and  truly  to  be  made,  we  bind  ourselves,  and  each  and  every  of  us, 
oar  heirs,  executors,  and  admin istratorsi  firmly  by  these  presents. 
Sealed  with  our  seals,  and  dated  this  day  of  Anno  Domini, 

one  thousand  eight  hundred  and         and  in  the         year  of  the  inde- 
pendence of  the  llnited  States  of  America. 
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Suretiet. 


Oatb. 


Special 
co<iatablM. 


Maybe 
eompelled 

tOMTVe. 


Tennof 


Whereas  the  above  bound  C.  D.  hath  been  appointed  to  the  office 
of  constable;  Now  the  condition  of  the  above  obligation  is  such,  that 
if  the  above  bound  C.  D.,  shall  well  and  truly  perform  the  duties  o^ 
said  office,  as  now  or  hereaAer  required  by  law,  during  the  whole 
period  he  may  continue  in  said  office,  then  the  above  obligation  to  be 
void  and  of  none  effect,  or  else  to  remain  in  full  force  and  virtue. 
Sealed  and  delivered  in  the  presence  of, 

[l.  8.] 
[l.  s.] 

[l.  8.] 

With  good  sureties  to  said  bond,  not  less  than  two,  nor  more  than 
five,  to  be  approved,  in  writing,  by  the  clerk,  and  upon  taking  the  fol- 
lowing oath, — **I  do  solemnly  swear  (or  affirm)  that  I  will  be  faithful 
and  true  allegiance  bear  to  the  State  of  South-Carolina,  so  long  as  I 
may  continue  a  citizen  thereof;  and  that  I  am  duly  qualified  according 
to  the  Constitution  of  this  Slate,  to  exercise  the  office  to  which  I  hare 
been  appointed,  and  that  I  will,  to  the  best  of  my  abilities,  discharge 
the  duties  thereof,  and  preserve,  protect,  and  defend,  the  Constitution 
of  this  State  and  of  the  United  States,  so  help  me  God." 

**  And  I  further  swear  (or  affirm)  that  I  will  enforce,  and  to  the 
extent  of  my  power  and  ability,  carry  into  effect  the  statute  against 
gaming,  passed  the  10th  day  of  December,  18X6,  and  in  all  cases, 
bring  to  justice  violations  of  the  same,  whenever  such  violations  shall 
come  within  my  view  and  knowledge;  so  help  me  God."  Such  person 
filing  the  bond,  and  taking  the  oath  as  above,  shall  be  entitled  to  a 
certificate  from  the  clerk  that  he  has  filed  his  bond,  and  taken  the 
requisite  oaths,  and  shall  thence  be  regarded  as  a  regularly  qualified 
constable;  nor  shall  any  person,  not  so  qualified,  exercise  the  powers 
of  a  constable. 

Special  constables  may  be  appointed  by  a  presiding  judge,  or  a 
magistrate,  to  act  by  virtue  of  such  appointment,  only  on  a  particulai 
occasipn,  specified  in  writing.     Act  1837,  p.  55. 

A  person  lawfully  appointed,  as  constable,  if  he  shall  refuse  to  be 
sworn,  may  be  bound  over  by  a  magistrate,  to  appear  at  the  next  Court 
of  Sessions,  there  to  be  indicted.     Dalt.,  c.  28. 

3i.  Of  term  of  office,  the  extent  of  his  jurisdiction^  and  his  authority* 
The  term  of  the  office  of  constable  shall  be  four  years,  to  be  esti* 
mated  from  the  time  he  qualifies  before  the  clerk.  Act  1839,  p.  55< 
sec.  1st.  But  he  is  not  bound  to  serve  more  than  two  years.  6ili 
S.  L.,  180. 
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Eveiy  qualified  constable  shall  be  entitled  to  exercise  his  office  Extent  of 
throughout  the  judicial  district  in  which  he  may  be  appointed. 

ETe7  constable  shall  be  a  conservator  of  the  peace;  shall  take  or  bit 
into  custody,  and  carry  before  the  nearest  magistrate,  any  person  or  *"  °^  ^' 
penons  who  may  be  in  his. view,  engaged  in  riotous. conduct  or  open 
Tiolationofthe  peace,  and  refuse,  upon  his  command,  to  desist  there- 
from; aod  also  any  person  who  may  in  his  view  commit  any  felony 
or  misdemeanor;  and  for  the  purpose  of  preserving  the  peace,  and 
also  executing  any  criminal  process,  every  constable  shall  have  power 
of  ordering  out  such  posse  comitatus  to  his  assistance,  as  may  be 
necessary  to  enable  him  to  discharge  his  duty;  and  any  person  refusing 
to  obey  his  summons,  shall  be  liable  to  indictment  and  punishment 
u  for  a  misdemeanor.     Act  1839,  p.  56,  sec.  10. 

He  may  break  open  doors  to  see  the  peace  kept,  and  may  justify 
tke  beating  of  those  who  resist  him.     1st  Nelson's  Justice,  229. 

4ih.  Of  his  duty  and  liahilUy. 

A  constable  is  authorized,  and  he  shall  be  bound  faithfully  and  Execute 
promptly  to  execute  all  process  lawfully  directed  to  him  by  competent^"'*'*"* 
uthority;  he  shall  make  return  on   oath  to  the  person  issuing  the  £etum. 
process,  to  be  indorsed  in  writing  on  the  same,  of  his  proceedings  by 
virtue  of  it:  he  shall,  in  every  case  where  he  may  levy  an  execution, 
or  serve  an  attachment  on  personalty,  specify  by  indorsement  on  the 
execution,  or  attachment,  or  by  schedule  thereunto  annexed,  a  list 
of  every  article  so  levied  on  or  attached,  and  forthwith  lodge  a  copy 
of  such  list  with  the  person  issuing  the  process  under  which  he  acts: 
inall  caaes  of  sale,  he  shall  give  ten  days  notice,  by  advertisement, 
at  two  of  the  most  public  places  in  the  neighborhood,  of  the  time  and 
place  of  such  sale;  and  in  default  of  paying  over  the  amount  of  any 
debt  collected,  to  the  party  entitled,  or  his  lawful  agent,  or  to  the  f®' "o*  P*y" 
nngistrate,  upon  demand,  or  in  default  of  returning  to  the  defendant,  collected, 
upon  demand,  «ny  overplus  which  may  be  in  the  hands  of  the  consta. 
ble,  he  shall  be  liable  to  pay  in  either  case,  to  the  party  in  interest 
the  original  sum  and  ten  per  cent,  per  month,  to  be  recovered  before 
a  magistrate,  if  not  more  than  twenty  dollars  in  amount;  if  greater, 
Wore  the  Court  of  Common  Pleas  by  petition,  besides  being  liable 
lobe  indicted  and  punished  as  foe  a  misdemeanor.     A.  1839,  p.  56, 
■ec5th. 

Every  constable  shall  be  bound  to  execute,  when  required,  e^^rj  to  execute 
lawM  order,  judgement,  and  determination  of  the  magistrate,  and  of SiSSraii. 
asj  Court  constituted  of  a  magistrate,  or  magistrates  and  freeholders; 
17 
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and  for  disobedience  herein,  he  shall  be  liable  to  be  indicted  and 
punished  as  for  a  high  misdemeanor.  Act  1839,  p.  56. 
Toattmd  All,  or  SO  many  of  the  constables  of  any  district  as  may  be  required 
by  the  sheriflT,  shall  be  bound  to  attend  any  of  the  Courts  of  Common 
Pleas  or  Equity,  shall  be  officers  of  the  Court,  and  perform  the  appro- 
priate duties  and  services  assigned  them  by  the  sheriff  and  presiding 
judge;  and  each  constable  so  attending,  shall  be  entitled  to  receive 
the  compensation  of  one  dollar  and  fifty  cents  for  each  day's  attend- 
ance. Act  of  1H39,  p.  56,  sec.  9. 
Toarrert  ^^  1^  ^^0  duty  of  any  constable,  in  any  parish  or  district  in  which 

•nier'infin"  ^^Y  ^'*^®  person  of  color  may  enter  into  the  State,  upon  information 
tbe  Slate.     Qf(^Q  migration  or  introduction  of  such  fiee  person  of  color,  to  arrest 

and  bring  such  person  before  a  magistrate. 
Torerrethe  Any  constable  or  sheriflT,  to  whom  the  warrant  of  coroner  shall 
come,  shall  forthwith  execute  the  same,  and  repair  unto  the  place  at 
the  time  therein  mentioned,  and  make  return  of  the  warrant,  with  his 
proceedings  thereon,  to  the  coroner  that  granted  it ;  and  any  consta- 
ble or  bheriff  failing  to  perform  the  duty  required  of  him  by  such 
warrant,  or  failing  to  return  the  same  as  aforesaid  without  reasonable 
excuse,  shall  forfeit  and  pay  the  sum  of  twenty  dollars,  to  be  recovered 
by  indictment.     Act  of  1889,  p.  50,  sec.  10. 

bth.  His  protection  in  his  office. 

If  ittod.  If  an  action  is  brought  against  a  constable  for  any  thing  done  by 

virtue  of  his  office,  he,  and  also  all  others,  who,  in  his  aid,  or  by  his 
command,  shall  do  any  thing  concerning  his  office,  may  plead  the 
general  issue,  and  give  the  special  matter  in  evidence ;  and  if  he 
recovers,  he  shall  have  double  costs.     A.  A.,  No.  581. 

Ifaanuited.  If  a  constable  is  assaulted  in  the  execution  of  his  office,  he  need  not 
go  back  to  the  wall,  as  a  private  person  ought  to  do;  and  if  in  the 
striving  together  the  constable  kills  the  assailant,  it  is  no  felony;  but 
if  the  constable  is  killed^  it  shall  be  construed  premeditated  muoder. 
Hale's  PL,  37. 

6th.  Punishment  and  removal. 
Foroppre*-       For  oppression  in  office,  whether  by  undue  personal  violence,  cru« 

alooi  etc* 

elty,  taking  an  amount  of  property,  in  unreasonable  proportion  to  the 

sum  to  be  collected,  or  for  any  wilful  official  misconduct,  habitual 

negligence,  habitual  drunkenness,  or  fraud,  when  established  to  tbo 

Fine  and      satisfaction  of  a  jury,  upon  indictment,  a  constable  shall  be  punished 

by  imprisonment  not  exceeding  one  year,  and  fined  not  exceeding 
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thousand  dollars,  at  the  discretion  of  the  Coart,  besides  being  liable 
to  an  action  on  the  case  by  the  party  aggrieved ;  but  if  any  such 
action  for  damages  shall  be  instituted  against  a  constable,  and  the 
plaintiflT  fails,  he  shall  be  liable  to  be  mulcted  in  double  or  treble 
costs,  by  order,  and  at  the  discretion  of  the  presiding  judge. 

Upon  the  conviction  of  any  constable,  by  indictment,  the  judge,  Qm^^,^. 
before  whom  the  case  may  be  tried,  shall  have  power,  by  order,  to**^ 
declare  the  convict  to  be  removed  from  office;  whereupon  his  office  shall 
be  deemed  vacant,  and  the  vacancy  may  be  filled  by  the  magistrate 
who  originally  appointed  him,  if  in  office,  or  by  his  successor,  in 
raaDDor  as  prescribed  for  original  appointments.  Act  of  1839,  p. 
56,  sees.  7  and  8. 

Id  the  parishes  of  St.  Philip's  and  St.  Michael's,  the  ^<>^t^<>^™*g>«-cooitobi6to 
trates  shall  be,  and  are  hereby,  vested  with  the  power  of  trying  the**^*jj'gr 
constables  now  appointed,  or  hereafter  to  be  appointed  by  them,  for 
misbehaviour,  or  malfeasance  in  office,  and  to  suspend  or  remove  from 
office  such  constable  or  constables  as  shall  be  convicted  thereof  by  a 
majority  of  the  said  board.    6th  S.  L.,  p.  418,  sec.  2. 


^1 


CONTEMPT. 
[See  Attachmbnt  fob] 

CORN. 

[See  BuBNiNO.] 

Iff.  Stealing  of. 

At  common  law,  the  stealing  of  gathered  corn  was  punished  as  a^^ 
hrceoT;  but  the  taking  it  from  a  field  was  only  a  trespass,  for  which '*^ 
tcinl  action  would  lie.     But  if  the  person  shall  cut  it  at  one  time, 
tod  come  again  another  time  and  take  it  awuy,  it  is  felony. 

By  Act  of  1826,  6  S.  L.,  p.  284,  it  is  enacted,  that  from  and  afler  the  ^ 
bit  day  of  June  next,  if  any  person  shall  take,  from  any  field  not  belong- 
ing to  such  person,  any  cotton,  corft,  rice,  or  other  grain,  fraudulently 9 
^th  an  intent  secretly  to  convert  the  same  to  the  use  of  such  person 
tiling  the  same,  such  person  so  ofllending  shall  be  guilty  of  larceny, 
^•r  grand  or  petit,  as  the  value  of  the  property  may  be. 
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2d.  Buying  from  a  slave* 
penalty  for       By  Acl  of  1884,  6  S.  L.,  p.  516,  Bcc.  1,  it  18  enacted,  that  if  a 

purchasing  ■'  '  »  r  » 

cotton,  rice,  shop-keeper  or  trader  shall,  directly  or  indirectly,  purchase  from  a 

Indian  com  r  r  j  .  ,  .  l  •  i 

or  wheat,  slave,  any  cotton,  rice,  Indian  corn  or  wheat,  either  with  or  witm 
a  permit,  such  shop-keeper  or  trader  shall,  for  every  such  ofieiM 
upon  conviction  thereof,  be  fined  a  sum  not  exceeding  one  thousa 
dollars,  and  he  imprisoned  for  a  term  not  exceeding  twelve  mont] 
nor  less  than  one  month. 
What  taevi-  Sec.  2.  If  any  shop-keeper  or  trader  shall  receive  any  cotton,  ri< 
chase.  indian  corn  or  wheat,  from  any  slave,  he  or  she  shall  be  presumed 
have  purchased  the  same;  and  the  burthen  of  proof,  that  the  sai 
was  not  purchased,  shall  lie  on  the  person  charged  or  accused. 

Sec.  3.  In  all  cases  of  buying  or  selling  any  cotton,  rice,  indii 

corn  or  wheat,  contemplated  and  included  in  the  preceding  sectio 

dc?koVa^entof  this  Act,  the  act  of  the  clerk  or  agent  of  any  shop-keeper  or  trade 

the  principd.  shall  be  considered  the  act  of  the  shop-keeper  or  trader  himself,  ai 

done  by  his  authority;  subject,  however,  to  proof  to  the  contrary, 
penaiiyfor        ggc,  5.  If  any  shop-keeper  or   trader,    within   the   parishes  < 

purchasing  ^  r  r  »  r 

miBrlce    ^^*  P^*^*P'®  *"^  ^'*  Michael's,  shall,  directly  or  indirectly,  purchase  ( 
iroiii  free      receive  from  any  (ree  person  of  colour  residins  within  the  said  parishe 

persons  ot  j  r  o  r 

coiour.  any  cotton  or  milled  rice,  such  shop-keeper  or  trader  shall,  forever 
such  offence,  upon  conviction  thereof,  be  liable  to  all  the  penaltie 
imposed  by  this  Act,  on  shop-keepers  or  traders  purchasing  froc 
slaves,  unless  such  free  person  of  colour  shall  have  the  written  permi 
of  his  guardian  to  sell  such  cotton  or  milled  rice.  By  Act  of  1889,  F 
49,  et  seq. 


CORONER. 

Be  it  enacted,  by  the  Honorable  the  Senate  and  House  of  Repre 

Coroners,     sentativcs,  now  met  and  silting  in  General   Assembly,  end  bj  thi 

^wappo    'authority  of  the  same,  that  a  coroner  for  each  of  the  judicial  district 

in  this  State,  shall  be  appointed  by  joint  resolution  of  the  Senate  an* 

House  of  Representatives. 

Termor  Every  coroner  so  appointed  shall  continue  in  office  four  years froi 

the  time  of  his  appointment,  and  until  a  successor  shall  be  appointee 

and  enter  on  the  duties  of  his  office. 

Whenever  any  vacancy  shall  occur  in  the  said  office,  by  deatt 
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Rttgnatioa  or  otherwise,  during  the  recess  of  the  Legislature,  the 
nine  shall  be  filled  bj  the  Governor,  which  appointment  shall  con- 
tinue aotil  the  end  of  the  next  session  of  the  Legislature,  and  until  a 
nccessor  shall  be  appointed. 

Every  coroner,  before  entering  on  the  duties  of  his  office,  shall  give 
bold  in  the  form  now  required  by  law  of  all  public  officers,  with  good  Bond, 
raretiei,  io  the  sum  of  five  thousand  dollars,  except  the  coroner  for 
Cbafleiton  district,  who  shall  give  bond  in  the  sum  of  ten  thousand 
dollan,  which  bond,  after  being  duly  approved  according  to  law,  shall 
be  lodged  in  the  office  of  the  Treasurer  of  the  Division  to  which  his 
diitiict  belongs. 

Every  coroner,  before  entering  on  the  duties  of  his  office,  shall,  oatb. 
before  some  lawful  magistrate  of  the  district  for  which  he  is  appointed, 
take  the  oath  of  office,  prescribed  by  the  amendment  to  the  fourth 
article  of  the  Constitution,  which  shall  be  indorsed  on  the  back  of  his 
commissioii,  and  signed  by  him,  and  by  the  magistrate  before  whom 
it  was  taken. 

It  shall  be  the  duty  of  the  Governor,  when  a  person  appointed  coro«  oommMon. 
&er,  has  given  bond  and  complied  with  the  other  requisitions  herein 
before  prescribed,  and  when  such  person  produces  a  certificate  from 
tbe  Treasurer  of  the  Division  ip  which  he  lives,  that  his  bond  has 
been  lodged  in  the  office  of  the  said  Treasurer,  to  commission  such 
person,  according  to  the  provisions  of  this  act. 

No  coroner  shall  act  as  jailor,  deputy  sberifi^  or  under  any  appoint- 
'ttentby  a  sherifiT,  or  hold  any  other  appointment  whatsoever,  niad®  £?  ^^aJS^S 
by  the  sheriflfof  his  district:  and  if  any  coroner  shall  accept,  or  shall  "'■^^  *«• 
act  under  the  appointment  of  the  sheriflfof  his  district,  his  office  as 
kroner  shall  be  vacated,  and  the  Governor  shall  fill  the  vacancy  on 
application,  and  the  appointment  so  made,  shall  continue  until  another 
•ball  be  appointed,  as  directed  heretofore. 

ETery  coroner  within  the  district  for  which  he  has  been  appointed 

To  take 

^empowered  to  take  inquests  of  casual  or  violent  deaths,  committed  inqaeMs. 
or  bappening  where  any  dead  body  is  lying  within  his  district. 

When  the  coroner  shall  be  informed  of,  or  shall  see  the  dead  body 
of  any  person,  supposed  to  have  come  to  a  violent  and  untimely  death, 
^nd  lying  within  his  district,  he  shall  make  out  his  warrant,  directed 
^oall  or  any  of  the  constables  of  his  district,  or  to  the  sheriff  of  hisrammoaiof« 
^incXj  requiring  them  or  any  of  them*  forthwith,  to  summon  a  jury  ^'"'^* 
of  fourteen  men,  of  the  district^  to  appear  before  him,  at  the  time  and 
Pl^  specified  in  the  warrant,  which  warrant  shall  be  in  this  form.  • 
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Anyeontta- 
ble  or  iherlff 
to  pzpcuie 
warniiu 


FerMHM 
liable  to 
■eiT««i 
jaron. 


Nuinberof 
Jurors  and 


Clwrnto 


The  State  of  South-Carolina. 

To  the  sherifT,  or  to  any  constable  or  constables,  (as  the  case  ina 
be)  of  district.     Greeting. 

These  are  to  require  jou,  immediately  on  receipt  and  sight  hereo 
to  summon  and  warn,  verbally,  or  otherwise,  fourteen  men  of  the  sa: 
district,  to  be  and  appear  before  me,  the  coroner  of  the  said  distric 
at        ,  within  the  said  district,  between  the  hours  of         and  of 
o'clock,  on  the  day  of  ,  then  and  there  to  inquire,  upon  tli 

view  of  a  body  of  a  certain  person  there  lying  dead,  how  he  came  1 
his  death.  Fail  not  herein,  as  you  will  answer  the  contrary  a 
your  peril.     Given  under  my  hand  and  seal,  at  ,  this  day  o 

A.  D.,        by  me. 

A.  B.,    [l.  s' 
Coroner  for        district 

Any  constable  or  sheriflT,  to  whom  such  warrant  shall  come,  shall 
forthwith  execute  the  same,  and  repair  unto  the  place  at  the  time 
therein  mentioned,  and  make  return  of  the  warrant,  with  his  proceed- 
ings thereon,  to  the  coroner  that  granted  it;  and  every  constable  or 
sheriflfl  failing  to  perform  the  duty  by  such  warrant  required  of  hinSf 
or  failing  to  return  the  same  as  aforesaid,  shall  forfeit  and  pay  the  sum 
of  twenty  dollars,  without  reasonable  excuse,  to  be  recovered  bf 
indictment;  and  each  and  every  person  summoned  and  warned  u 
aforesaid,  to  be  a  juror,  and  failing  to  appear  and  act  as  such  juror, 
shall  also  forfeit  and  pay  the  sum  of  twenty  dollars,  without  reasonable 
excuse,  to  be  recovered  by  indictment. 

All  free  white  men  of  the  age  of  twenty-one  years,  shall  be  liable 
to  serve  as  jurors  on  an  inquest  on  a  dead  body,  found  within  their 
district. 

Of  the  jurors  summoned  and  appearing,  the  coroner  shall  swear 
twelve  or  more,  and  administer  to  the  foreman  appointed  by  him,  ui 
oath,  in  the  form  following:  **You  shall  enquire  and  true  presentmeot 
make,  on  behalf  of  the  State  of  South-Carolina,  in  what  manner 
A.  B  ,  here  lying  dead,  came  to  his  death;  and  you  shall  deliver  a 
true  verdict  thereon,  according  to  such  evidence  as  shall  be  giveOt 
and  according  to  your  knowledge;  so  help  you  God."  And  to  the 
others  he  shall  administer  an  oath  in  this  form:  ''The  oath  which  year 
foreman  hath  taken  on  his  part,  you  shall  well  and  truly  observe  and 
keep  on  your  part;  so  help  you  God." 

The  jury  so  sworn  shall  be  charged  by  the  coroner  to  declare  upon 
oath,  whether  the  deceased  came  to  hie  death  by  mischance  and  acci* 
dent,  or  by  felony;  and  if  by  felony,  whether  by  his  own  or  another'i; 
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lod  if  bj  miscbance,  wbetber  by  the  act  of  God  or  man;  and  if  he 
died  of  anotber's  felony,  who  were  principals,  and  who  accessaries; 
who  threatened  him,  of  life  or  murder,  and  with  what  instrument  he 
wu  struck  or  wounded;  and  if  by  mischance  or  accident,  by  the  act 
of  God  or  man,  whether  by  hurt,  fall,  stroke,  drowning,  or  otherwise: 
tuid  he  shall  also  charge  them  to  enquire  of  the  persons  that  were 
preientst  the  finding  of  the  body,  whether  he  were  killed  in  the  same 
phce  or  elsewhere,  and  if  elsewhere,  by  whom,  or  how  he  was  there 
brought,  and  of  all  other  circumstances. 

Ifthe  jury,  so  charged,  find  that  the  deceased  came  to  his  death  by  E„quir«  in 
luBown  felony,  they  shall  further  enquire  into  the  manner,  names  and  ^I^SSSi 
iostrument,  and  into  all  the  circumstances  of  the  death. 

The  jury  being  charged,  they  must  stand  together  until  proclama- Proei«»»- 
tioo  be  made  for  any  that  can  give  evidence  to  draw  near,  and  they 
ibll  be  heard. 

The  coroner  shall  have  power  to  issue  a  warrant  or  warrants,  to  Pow«rto 
luaunoQ  witnesses,  and  to  examine  before  the  jury  any  person  present,  wammti^ 
whether  summoned  or  not,  concerning  the  death;  and  every  person  eiamine, 

,  ...  .,       ®  J  J.  J.  r  Wild  over. 

■UQUDODed  or  required  to  give  evidence,  and  disregarding  such  sum- eottiiiit,«te. 
OKMis,  or  refusing  to  testify,  wiihout  such  excuse  as  shall  be  lawful  and 
tofficieot,  shall  forfeit  and  pay  the  sum  of  twenty  dollars,  and  shall  be 
committed  to  jail  by  the  coroner,  until  the  next  Court  of  Sessions,  or 
^til  be  testifies,  and  is  discharged  by  the  coroner;  (the  said  forfeiture 
^be  recovered  by  indictment,)  and  in  addition,  shall  be  liable  to  be 
indicted  at  the  next  Court  of  Sessions  for  the  district,  and  upon  con- 
action,  shall  be  fined  and  imprisoned  at  the  discretion  of  the  Court* 
•And  the  coroner  shall  bind  such  witness  or  witnesses,  so  appearing, 
^J  recognizance,  with  good  and  sufficient  sureties,  to  appear  at  the 
itoxt Court  of  Sessions,  to  stand  his  (rial;  and  the  witness  refusing  to 
<Dterinto  such  recognizance,  shall  be  forthwith  committed  to  the  jail 
^the  dittrict,  by  commitment  under  the  hand  and  seal  of  the  coroner,  # 

^re  to  be  kept  until  he  enter  into  such  recognizance,  as  is  before 
Quired. 

A  coroner  shall  have  power,  if  he  deem  it  necessary,  to  adjourn  the  p^^  ^ 
J^Ti  either  from  day  to  day,  or  to  any  other  day  and  place,  to  receive  f^^J?  *J* 
•'idence,  binding  the  jurors  severally  by  one  recognizance,  in  such  Won,  tic 
^uot  as  he  sh  til  think  fit  for  their  appearance;  which  recognizance 
'^ybe  estreated,  as  to  any  of  the  conusors  for  default,  by  the  Court 
^General  Sessions. 

If  all  or  any  of  the  jurors  should  fail  to  reappear  at  the  day  and 
place  to  which  they  were  adjourned,  the  coroner  shall  issue  his  war-  •nppued,  eie« 
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rant  to  supply  the  places  of  the  absent  jury,  or  so  many  of  the  juror 
absent,  as  may  be  necessary;  and  the  jury  or  jurors  last  summonec 
shall  be  sworn  and  charged  as  those  first  summoned  were,  and  sha 
have  the  same  powers,  and  be  liable  to  the  same  penalties. 

The  witnesses  examined  upon  the  inquest,  shall  be  sworn,  as  fo 

Oiuhor       lows,  by  the  coroner,  who  is  empowered  to  administer  the  oath,  thi 

is  to  say:  *'The  evidence  you  shall  give  to  this  inquest,  concerning  th 

death  of  A.  B.,  here  lying  dead,  shall  be  the  truth,  the  whole  tiotl 

,      and  nothing  but  the  truth;  so  help  you  God." 

The  testimony  of  all  witnesses  examined  upon  an  inquest,  shall  b 
To  take  taken  down  in  writing  by  the  coroner,  and  signed  by  the  witnessa 
mooy  I?'*"  *"^  ^^  ^^®  testimony  given  tends  to  criminate  any  person,  as  concerne 
wriiiac,uMi  JQ  the  death  of  the  deceased,  the  coroner  shall  bind  over  the  witnei 

Dind  over  or 

wioMMM.  ^^^  ^^^^  ^^'  ^^  recognizance,  with  sufficient  surety,  to  appear  at  ifa 
next  Court  of  General  Sessions  to  be  holden  for  the  district,  to  giv 
evidence  conceining  the  death;  and  such  witness,  for  refusing  toente 
into  recognizance,  shall  be  committed  by  the  coroner  to  the  jail  c 
the  district,  by  warrant  under  his  hand  and  seal,  there  to  be  kept  uoti 
the  session  of  the  Court,  or  until  he  shall  enter  into  recognizance,  ai 
required. 

The  jury  having  viewed  the  body,  heard  the  evidence,  and  midc 
enquiry  into  the  cause  and  manner  of  the  death,  shall  render  tbeii 

Form  of  verdict  thereon,  in  writing,  to  the  coroner,  under  their  hands  sod 
seals,  in  the  manner  following,  (which  shall  pass  by  indenture,  inter- 
changeably between  the  coroner  and  jury,)  that  is  to  say: 

South  Caroliu a,  } 

District.      \ 

An  inquisition  indented,  taken  at        ,  in        ,  district,  the       ^4 
of        ,  A.  D.,  before  A.  B.,  coroner,  (or  C.  D.,  magistratt) 

acting  as  coroner  for  said  district,)  upon  view  of  the  body  of  E.  Fm  ^ 
,  then  and  there  being  dead,  by  the  oaths  of  (inserting  the  namei 
of  the  jurors,)  being  a  lawful  jury  of  inquest,  who  being  charged  an^ 
sworn  to  enquire,  for  the  State  of  South-Carolina,  where  and  by  wba< 
means  the  said  E.  F.  came  to  his  death,  upon  their  oaths  do  say,  ^*i 
(inserting  how,  where,  at  what  time,  and  by  what  instrument  th€ 
deceased  was  killed;)  and  if  it  shall  appear  that  the  deceased  wa< 
wilfully  killed  by  another,  the  inquisition  must  be  concluded  in  thii 
form:  '*And  so  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  dosa/ 
that  the  aforesaid  J.  K.,  in  manner  and  form  aforesaid,  E.  F.,  tbe^ 
and  there  feloniously  did  kill,  against  the  peace  and  dignity  of  tb< 
same  State  aforesaid." 
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If  it  shall  appear  that  the  deceased  came  to  his  death  by  means  FindiM  in 
tmknown  to  the  jury,  the  inquisition  shall  conclude  thus :  *'  That  the  by 


nid  E.  F.  was  killed  and  murdered  by  seme  person  or  persons 
(or  bj  some  means)  to  the  jurors  unknown^  against  the  peace  and 
dignity  of  the  same  State  aforesaid." 

If  it  appear  that  he  died  by  self-murder,  the  inquisition  shall  con- Finding  in 
elude:  **That  the  said  E.  F.,  in  manner  and  form  aforesaid,  then  and  bMeifmar- 
tkere,  Toluntarily  and  feloniously,  himself  did  kill,  against  the  peace***'* 
tad  dignity  of  the  same  State  aforesaid." 

If  it  appear  that  the  deceased  came  to  his  death  by  mischance,  the  By 
finding  shall  conclude :  "  That  A.  B.,  in  manner  and  form  aforesaid,  '****'*"®*- 
cane  to  his  death  by  misfortune  or  accident." 

If  the  proof  shall  be,  that  the  death  was  occasioned  by  the  hands  of^y^^ 
Mother,  the  conclusion  shall  be:  "That  I.  K.,  the  said  E.  F.,  byJlJJiJ, 
misfortune,  and  contrary  to  his  will,  in  manner  and  form  aforesaid, 
didkiU  and  slay." 

After  the  conclusion  above,  according  to  the  facts,  the  inquisition  pom of iif- 
*all  end  in  this  form  :  '•  In  witness  whereof,  I,  coroner  afore-  °**"^ 

aid,  and  the  jurors  aforesaid,  to  this  inquisition  have  interchangeably 
pot  oar  hands  and  seals,  the  day  and  year  above  mentioned. 

A.  B.,  [l.  s.] 

Coroner        district. 
C.  D.,  [l.  8.] 

Foreman  of  the  jury  of  inquest. 
E.  F.,  <ScG.,  [l.  s.] 

Jurors." 

If  the  finding  of  the  inquest  be  wilful  killing,  by  the  hands,  or  means  warrant  in 
^Wother,  the  coroner  shall  forthwith  issue  his  warrant,  directed  to  JJJf  **'""'^ 
^0  iberiff,  or  to  one  or  more  constables  for  the  district,  for  all  the 
Persons  implicated  by  said  finding,  which  warrant  shall  be  in  this  form: 
Thi  State  of  South-Carolina. 

"J  A,  B.,  Coroner,  or  C.  D.,  Magistrate,  acting  as  Coroner  for 
district,  to  Sheriff  of  district. 

Whereas,  by  inquisition  by  me  held,  on  (time  and  place  inserted,) 

^  Was  found  that  (here  insert  the  finding  of  jury);  these  are  therefore 

^  command  you,  forthwith  to  apprehend  (here  insert  the  name  or 

^es  of  the  accused)  and  bring  him,  or  them,  before  me,  to  be  dealt 

^  according  to  law.     Given  under  my  hand  and  seal,  this        day 

^     A.D., 

A.  B.,  Coroner,    [l.  s.] 

or,  C.  D.y  Magistrate,  acting  as  Coroner,    [l.  s.] 
1ft 
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Commit'  Upon  the  return  of  the  said  warrant,  and  the  arrest  of  the  party 

parties,  the  coroner  shall  proceed  to  commit  him,  by  warrant,  in  tl 
following  form : 

To  the  SheriflTor  Jailor  of  district. 

You  are  hereby  commanded  and  required  to  receive  and  keep 
close  confinement,  in  the  jail  of  your  district,  (here  insert  the  nar 
of  the  party)  charged  before  me  by  the  finding  of  a  jury  of  inquei 
held  on  the        day  of        A.  D.,         at  with  (here  insert  fin 

ing,)  until  he  (she  or  they)  shall  be  delivered  by  due  course  of  lai 
Herein  fail  not.     Given  under  my  hand  and  seal,  this        day  of 
A.D.. 

A.  B.,  Coroner,     [l.  s.] 
or,  C.  D.,  Magistrate,  acting  as  Coroner,     [l.  s  ] 
sheriibfHc.,      And  all  sheriffs  and  jailors  are  hereby  required  to  receive  and  kccj 
■ont  commit- securely,  all  persons  so  committed  by  the  coroner. 

If  the  findinfir  of  the  inquest  be,  that  the  deceased  came  to  hisdeatl 

To  bird  oTer  "  ^ 

Mrty  killing  by  mischance,  by  the  hands  of  another,  the  coroner  shall  bind  in  recog 
chance,  and  nizance,  with  sufficient  surety,  the  party  against  whom  the  verdict  ha 

wItnraKs*  •        i^     o 

been  rendered,  to  appear  at  the  next  Court  of  Sessions  for  the  district 
that  the  matter  may  he  then  and  there  inquired  into;  and  the  corone 
shall  also  bind  over  by  recognizance,  with  good  siflrety,  all  such  wit 
nesses  as  were  examined  before  the  jury  of  inquest. 
Book  of  Every  coroner  shall  keep  a  book,  to  be  called  "  The  Coroner's  Bool 

inqulaitioni.      ^_         ...  „  .         ,  .   ,    ,         ,     ,,  ...  ^        .  .  .     i. 

of  Inquisitions,     in  which  he  shall  copy  all  inquests  found  within  bi 

district,  together  with  the  evidence  taken  before  the  jury,  and  all  pro 

ceedings  had  before  or  afler  their  finding, 
loqniaitioa,       The  original  inquisition  and  evidence,  as  taken  by  him,  shall  b 
returned  to    returned  by  the  coroner,  within  ten  days  next  afler  the  finding  thereof,t 
^^  '  the  cle  rk  of  the  Court  of  Common  Pleas,  for  the  district  in  which  it  wa 

found, 
indonement      I'he  coroner,  before  he  returns  such  inquisition  and  evidence,  sha 
on  return.     fn^jQ^ge  (he  same  in  this  form  : 

South-Carolina  , 
.    District. 

The  State  vs.  the  dead  body  of  A.  B. 

Inquisition  taken  this        day  of        A.  D.,  by  cororn 

for  said  district,  entered  and  recorded  in  Coroner's  Book  of  Inquiaitioi 

page     this        day  of        A.  D., 

bSyinga"       If  any  person  shall  bury,  or  cause  to  be  buried,  the  dead  body  of 

^oil?,^^' person,  supposed  to  have  come  to  a  violent  death,  before  notice  to  t 
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coroner  to  examine  the  body,  and  making  inquiry  into  the  manner 
and  circumstances  of  the  death,  es  before  directed,  such  person  shall 
be  liable  to  indictment  therefor,  before  thp  Court  of  Sessions;  and 
upon  conviction,  shall  be  fined  and  imprisoned,  at  the  discretion  of  the 
preiidiog  judge, 
li  the  coroner  shall  icnow,  or  be  informed  of  the  interment  of  the  Body  lo  be 

1  taken  opi  etc* 

body  of  a  person,  supposed  to  have  come  to  a  violent  death,  he  shall 

proceed  to  empanel  a  jury,  as  is  herein  before  directed,  and  order  such 

bod/ to  be  taken  up,  and  shall  conduct  his  examination  into  the  cause 

ud  manner  of  the  death,  as  though  such  body  had  not  been  buried. 

If  the  body  has  been  so  long  dead  and  buried,  or  so  injured  by  Record  of 

improper  keeping,  as  that  the  cause  of  death  cannot  be  ascertained,  dead,  etc. 

BpoD  the  examination,  the  coroner  shall  make  record  of  the  fact, 

•tating  iu  condition,  by  whom  and  how  long  it  had  been  kept  or  buried,  * 

^  circumstances  of  the  burial,  and  the  identity,  (if  discovered); 

vbich  record  shall  be  entered  in  his  book,  and  returned,  as  any  other 

ioqaiaition,  to  the  clerk  of  the  Court  of  General  Sessions  for  the 

tSitrict. 

The  person  burying,  or  directing  the  burial  of  the  dead  body  of  one  Liawiuyf^ 

iQpposed  to  have  come  to  a  casual  or  violent  death,  without  due  notice  to  ^|[{{||„( 

fte coroner,  upon  conviction  thereof,  by  indictment  in  the  Court  of  Ses-  ^^^^f- 

lions,  shall  be  liable  to  be  fined  and  imprisoned,  at  the  discretion  of  the 

Court.  And  the  coroner  shall  bind  him  in  recognizance,  with  sufiicient 

nretj,to  appear  and  stand  his  trial  at  the  ensuing  term  of  said  Court. 

The  coroner  shall  keep  an  ofiice  at  the  Court  House  in  his  district,  ^^ 

Offleeietcto 

^bich  shall  have  proper  fixtures,  and  in  which  shall  be  kept  his  book^|L<^*^ 
of  Inquisitions ;  which  book  shall  be  public  property,  and  shall  be 
^ed  over  to  his  successor  in  ofiice. 

The  sherifiT  of  each  district  shall  set  apart  in  the  jail,  a  room  for  gberiff  to  wc 
Aeconfinement  of  such  persons  as  may  be  exclusively  in  the  custody  JSJ^J^JI?*' 
of  the  coroner,  of  which  the  coroner  shall  have  exclusive  control.         *"^' 

The  coroner  shall  be  entitled  to  charge  the  following  fees,  and  none  f^«a, 
^ber:  For  every  inquisition,  eight  dollars  and  fifly  cents;  for  mile- 
^e,  (if  over  five  miles  from  the  coroner's  residence)  the  same  as  is 
flowed  to  the  sherifi*,  going  and  returning;  for  each  warrant  issued, 
My  cents;  for  each  commitment,  fifty  cents;  for  each  recognizance* 
*»enty-five  cents;  for  each  body  disinterred,  three  dollars;  for  record. 
^H  proceeding  in  each  inquisition,  in  his  book,  twelve  cents  per  copy 
•beet  of  ninety  words. 

If  the  sherifiT  shall  be  a  party,  plaintifi*or  defendant,  in  any  judicial 
P'ocessy  execution,  warrant,  summons,  or  notice,  to  be  served,  or  exe- 
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To^et  as     cuted  withiti  his  district,   the  coroner  shall  serve  or  execute  sa 

•herifflu  .  ..,,., 

caMsin        procBSs,  execution,  warranty  summons  or  notice:  in  the  discharge 
iDteretted.     which  duties,  he  shall    incur  such  liabilities  as  would  hy  law  atta 
to  their  performance  by  the  sheriff  himself. 

If  a  vacancy  shall  occur  in  the  office  of  sherifT,  the  coroner,  duri 

aYftcui«7.    the  continuance  of  such  vacancy,  shall  assume  the  office,  dischai 

its  duties,  incur  its  liabilities,  and  be  entitled  to  its  fees  and  emc 

ments;  and  shall,  for  such  purpose,  take  charge  of  the  books  s 

papers  of  the  office,  and  occupy  the  apartment  allowed  to  the  she 

for  transacting  the  business  of  his  office.     That  for  sufficient  reas< 

shewn  him,  why  the  coroner  cannot,  or  should  not  be  employed, 

peraon        ^^  satisfactory  evidence  that  the  office  of  coroner  is  vacant,  or  thatl 

forcorouw  coroner  will  not  act,  any  judge  of  the  Court  of  Common  Pleas,  or  a 

^JJ^*^"     chancellor,  in  open  Court,  or  at  chambers,  may,   at  the  instance  a 

risk  of  any  person  having  a  right  to  control  such  process,  appoint 

suitable  person  to  serve  or  execute  any  writ  or  process,  mesne 

final,  sued,  or  to  bo  sued,  from  any  Court  of  law  or  equity  in  tl 

State,  against  any  sheriflT;  and  such   person   having   accepted  tl 

appointment,  shall  be  entitled  to  receive  the   same  process  from  tl 

coroner,  or  other  person  having  the  possession  of  it;  and,  as 

the  said  process,  shall    be  considered  the   coroner,   and    be  vest 

with  all  the  rights  and  powers,   and  liable  to  all  tl|a  duties  of  tl 

coroner. 

Siw"?a^        The  coroner,  while  discharging  the  office  of  sheriff,  shall  provide 

J^**^J^^.^  suitable  book,  in  which  he  shall  enter  such  executions  or  other  papei 

ISSur.        *■  ^^  ™*y  ^®  directed  to  enter  by  competent  authority;  and  alsoi 

new  writs,  processes,  executions,  or  other  papers,  proper  to  be  enter 

by  a  sheriff;  and  also  all  his  proceedings  as  sherifi^  in  manner  a 

form,  as  sheriffs  are  required  by  law  to  do;  which  book,  or  certifi 

copy  thereof,  he  shall  leave  in  the  sheriff's  office,  as  a  record. 

Not  bound  to     The  coroner  shall  not  be  bound  to  act  upon  any  paper^  in  t 

apectaiiy      sheriff's  office,  except  he  be  specially  instructed:  nor  shall  he 

Iratnicied,  .       , 

etc  bound  to  embrace  in  his  return  to  the  clerk's  office,  any  execution  fou 

in  the  sheriff's  office,  which  is  not  entered  in  his  book,  or  upon  wbi 
he  may  not  have  taken  any  proceedings. 
To  make  a  As  soon  as  the  coroner  shall  enter  upon  the  duties  of  sheri^ 
priaonera.  shall,  in  the  presence  of  the  clerk  of  the  Court,  or  jailor  of  the  distri 
if  there  be  one,  make  a  list  of  the  prisoners  in  jail,  signed  by  hiroi 
and  the  jailor,  entered  in  the  coroner's  book,  and  the  original  lodj 
in  the  clerk's  office. 
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UpoD  retiring  from  the  sheriff's  office,  be  shall  turn  over  the  papers  To  tan  ovtr 
ofthe  office,  and  the  prisoners  in  jail,  to  a  succeeding  sheriff,  in  manner  totucceediog 
ud  form,  as  sfieriffi  may  be  required  to  execute  the  sanoe  duty. 

All  acts,  or  parts  of  acts,  repugnant  to   this  act,  are   hereby  Hepeaiuig 
repealed.    Act  of  1889.  '"*^ 


COSTS. 

[See  Fees.] 


COUNTERFEITING. 

[See  Forgery.] 


CWJBBB  jap  MAGISTRATES  AND  FREEHOLDERS. 

[^  AppRBimcE,  Causes  Small  and  Mean,  Dams,  Forcible 
EsTBT  AND  Detainer,  Landlord  and  Tenant,  Slaves  and 
FsEi  Persons  of  Color;  or  for  the  Organization  of  a  Court 

l^lR  ANY  PARTICULAR  HEAD,  SEE  SUCH  HEAD.] 


DAMS  AND   DRAINS. 

Dams  in  Rice  Fields. 
Every  person  who  shall  keep  water,  during  the  winter,  upon  grounds 
*ft  which  rice  shall  be  planted  the  ensuing  spring,  shall,  on  or  before 
^  10th  day  of  March  next,  and  on  the  10th  day  of  March,  in  each 
)^,open  the  dams  which  keep  up  the  water,  in  a  sufficient  manner     . 
^letting  off  the  same;  and  if  any  person  shall  neglect  so  to  do,  onop^«^ 
^before  the  time  aforesaid,  he  shall  pay  the  sum  of  j&lOO  for  every 
^  neglect,  upon  the  complaint  or  information  of  any  peraoni  through 


neglect. 
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whose  lands  such  water  ma)  pass.  And  such  person  may  inform  and 
sue  for  the  same  in  any  Court  of  record  in  the  district  where  sueh 
oflTence  is  committed,  and  on  conviction,  the  one  half  thereof  shall  be 
paid  to  the  informer,  and  the  other  half  to  the  use  of  the  poor  of  such 
parish  or  district  in  which  the  cause  or  complaint  shall  lie.  Where 
any  person  has  neglected  to  open  his  dams  in  a  sufficient  manner  for 
letting  the  water  off  the  grounds  before  described,  on  or  before  the 
Reroedj  on  10th  day  of  March,  in  every  year,  any  person  who  may  be  affected 
thereby,  may  at  any  time  after  the  day  aforesaid  in  every  year,  either 
by  himself,  or  his  overseer,  agent,  attorney,  or  trustee,  apply  to  any 
magistrate  in  the  district  for  a  warrant  of  survey,  who  shall  thereupon 
notify  to  the  defendant  the  complaint  made  against  him,  with  the  time 
and  place  of  meeting,  and  summon  three  freeholders,  disinterested 
persons  of  the  neighborhood  or  parish  where  the  cause  of  complaint 
shall  lie,  one  of  whom  shall  be  then  chosen  by  the  defendant;  and  in 
case  of  his  refusal,  then  by  the  magistrate,  another  by  the  complainant, 
and  the  third  by  the  magistrate;  who,  (being  first  sworn  by  such 
magistrate  to  determine  the  matter  in  dispute  justly  and  impartially) 
shall  forthwith  proceed  to  view  the  obstructions  complained  of;  and  if 
on  view  thereof,  the  said  freeholders,  or  a  majority  of  them,  shall  be 
of  opinion  that  such  obstructions  do  or  may  prevent  the  party  com- 
plaining from  planting  his  crop  of  rice  in  proper  time^  then  the  said 
freeholders,  or  a  majority  of  them,  may  cause  the  same  to  be  imme- 
diately opened,  or  removed  in  any  way  or  manner  they  shall  think 
necessary,  for  the  purpose  of  giving  the  most  effectual  relief  to  the 
party  complaining.  Whereupon  the  defendant  shall  be  obliged  to  pay 
all  expenses  attending  such  survey.  Provided  altoayg^  that  nothing 
herein  contained  shall  extend  or  be  construed  to  extend,  to  impose  any" 
penalty  on  any  person,  or  to  cause  his  dams  and  banks  to  be  opened, 
who  shall  have  made  through  his  own  lands  a  sufficient  drain  or  drains, 
(of  which  the  said  freeholders  shall  be  the  judges)  to  carry  off  the 
waters  passing  through  the  same,  in  as  expeditious  a  manner  as  they 
could  have  passed  through  the  natural  courses  or  channels,  in  case  no 
such  banks  had  been  erected.     A.  A.,  No.  1420. 

By  an  act  to  explain  this  act,  U  is  said:  Whereas  doubts  have  arisen 
under  the  said  act:  Be  it  enacted,  That  nothing  contained  therein  shall 
be  construed  to  authorize  any  person  or  persons  to  keep  water  at  any 
time  on  any  land  other  than  his,  her  or  their  own.  A.  A.,  21  Deo. 
1799.  ' 

Any  person,  at  any  time  between  the  said  10th  day  of  March,  and 
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f  of  November,  in  every  year,  may  apply  in  manner  afbre- 
Rrarrant  to  survey,  on  any  obstructions  which  he  may  con-  p"^  KJJJ* 
ipede  the  conveying  ofany  surplus  water  on  his  rice  grounds,  ""'^^* 
by  remaining  thereon  may  prove  any  way  injurious;  or 
y  time  hereafter  make  or  keep  up  any  dams,  which  shall 
Hirse  ofany  water  so  as  to  overflow  the  lands  ofany  other 
ritbout  the  consent  of  such  person  first  had  and  obtained,) 
shall  be  injurious  to  the  said  person,  then,  in  either  of  such 
said Tbagistrate  and  thf;  freeholders  by  him  appointed,  shall 
1  the  same  manner  as  is  directed  in  the  foregoing  clause. 
ailwaySi  that  if  in  either  of  the  cases  last  mentioned,  the 
shall  neglect  or  refuse  to  attend  at  the  survey,  to  choose  a 
as  aforesaid,  then  the  three  freeholders  who  shall  have 
noned  by  the  magistrate,  shall  proceed  to  determine  the 
dispute,  in  the  same  manner  as  if  the' defendant  had  been 
nd  had  chosen  a  freeholder  :  which  said  freeholders,  shall 
ses,  certify  to  the  said  magistrate,  under  their  hands,  what 
been  by  them  done  in  the  premises;  the  expenses  attending 
vey,  shall  be  paid  by  the  party  against  whom  the  award  of 
eeholders  shall  be  given. — lb. 

»erson,  either  by  himself  or  any  other  person  for  him,  shall  penalty  ftr 
y  dam,  or  replace  any  obstructions  which  have  been  ordered  l^J*'"* 
ned  or  removed  by  any  freeholders,  or  which  have  been 
removed  by  himself  or  his  overseer,  agent,  attorney  or 
by  order  of  either  of  them,  on  the  said  10th  dq^of  March, 
Olh  day  of  July,  every  person  so  offending  shall  pay  the  sum 
to  be  recovered  and  disposed  of  in  manner  aforesaid;  and 
son  shall  obstruct,  impede,  or  otherwise  hinder,  or  interrupt 
igof  any  dam,  or  the  removing  of  any  obstructions,  ordered 
ned  or  removed  by  the  freeholders,  such  person  shall  pay  for 
h  offence,  the  sum  of  J£500,  to  be  recovered  and  disposed  of 
p  aforesaid. — lb, 

any  dams  have  been  made,  or  shall  hereafter  be  made,  for 
se  of  forming  reservoirs  of  water,  without  a  sufiicient  waste  andweak*^ 
which  now  are  or  shall  hereafter  be  found  inadequate  to  * 
e  weight  of  water  against  the  same,  the  owner  of  such  dams 
ediately,  or  as  soon  as  may  be,  cause  the  same  to  be  enlarged 
rthened,  where  they  are  already  made;  and  luch  as  may 
be  made,  to  be  erected  in  a  substantial  manner,  with  a  suffi- 
»te  way;  and  if  any  person  shall  neglect  to  strengthen  his 
idy  erected,  where  necessary,  or  shall  hereafter  erect  any 


144 


LAW  OF  MAGISTRATES. 


for  the  purposes  atoresaid,  and  which  (ia  either  case 
opinion  of  three  freeholders,  or  a  majority  of  them,  (to  b€ 
and  to  proceed  in  manner  herein  before  mentioned,  resp 
surveys  of  dams  across  rice  grounds)  is  not  made  and  re 
manner  hereby  prescribed,  every  person  so  offending,  sha 
plaint  of  any  person  liable  to  be  affected  thereby,  and  on 
thereof  in  any  court  of  record  in  the  district  where  such 
committed,  pay  the  sum  of  £100  for  every  such  offence;  ^ 
be  sued  for,  and  if  recovered,  be  disposed  of  in  mannef  afbrt 
Every  person  to  be  summoned  as  aforesaid,  shall  be  a  i 
the  parish  where  his  attendance  shall  be  required,  and 
being  duly  summoned,  and  attending  any  survey  as  aforesai 
entitled  to  receive  the  sum  of  9^.  and  Ad.  per  day,  each 
such  attendance,  to  be  paid  by  the  person  against  whom 
of  the  freeholders  shall  be  given:  and  in  case  of  the  non- 
of  any  person,  a  resident,  and  summoned  as  aforesaid,  (i 
vented  by  sickness,  or  some  reasonable  excuse,  to  be  made 
to  the  satisfaction  of  such  magistrate)  he  shall,  without  sue 
excuse,  pay  the  sum  of  J£10  per  day  for  every  such  neglect 

IsL  Summons  to  three  Freeholders. 

District.  >  ss. 

Whereas  information  hath  been  this  day  made  before 
one  of  the  justices  assigned  to  keep  the  peace  for  the  distri 
upon  the  oath  of  A.  T.,  of  ,  planter,  that  A.  O.,  of  th< 
,  having  kept  water  during  the  winter  upon  ground 
rice  is  to  be  planted  the  present  spring,  has  neglected  i 
dams  (which  kept  up  the  water)  in  a  sufficient  manner  for 
off  the  same,  to  the  damage  of  the  said  A.  T.  These  ar 
to  command  you  to  summon  A.  B. ,  B.  C,  and  C.  D.,  disintc 
sons  of  the  neighborhood  and  residents,  to  be  and  appear  a 
the  district  aforesaid,  on  the  day  of        instant,  at 

the  morning,  to  view  the  obstructions  complained  of,  and  to 
the  matter  in  dispute  between  the  said  A.  T.  and  A.  O.,  an 
the  same  to  me,  under  their  hands  and  upon  their  oaths, 
nottat  your  peril.     Given  under  my  hand  and  seal,  at        it 
aforesaid,  this        day  of        ,  in  the  year 
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2d.  Notice  to  the  person  complained  of. 
Mr.A.O., 
Sir, 
Information  having  been  given  me,  on  oath,  by  A.  T.,  that  you  have 
neglected  to  open  your  dam  on  or  before  the  tenth  day  of  March 
ioiUot,  agreeably  to  the  Act  of  Assembly,  in  that  case  made  and  provi-   i 
M;  and  the  said  A.  T.  having  applied  for  a  warrant  of  survey  on 
nch  dtm  or  obstructions ;  these  arc  therefore  to  notify  to  you,  that 
^*  B.,  B.  C,  and  C.  D.,  are  summoned  to  view  the  said  obstructions, 
ofltbe         day  of         at      o'clock  in  the  morning.     Given  under 
nj liand,  this        day  of       in  the  year  ].  P. 

dd.  The  return  of  the  freeholders. 

We,  A.  B.,  B.  C,  and  C.  D.,  freeholders  of  district,  by 

virtue  of  a  warrant  under  the  hand  of  I.  P.,  one  of  the  justices  assigned 
to  keep  the  peace  in  and  for  the  district  aforesaid,  dated  the  day 
of  in  the  year  went  as  directed  by  the  said  warrant,  to  [here 
BMntioQ  the  place]  in  the  said  district,* and  there  (first  being  duly 
iworo)  having  viewed  the  said  dam  or  obstructions,  belonging  to  the 
•id  A.  0.,  and  which  is  now  complained  of  by  A.  T.,  we  are  of 
opiaioQ,  that  such  dam  or  obstructions  prevent  A.  T.  from  planting  his 
oropofrice  in  proper  time,  and  thereupon  have  caused  the  said  dam 
to  be  immediately  cut  and  opened.  Given  under  our  hands  this 
4»jof       in  the  year  A.  B. 

B.C. 

CD. 

AXh.  Form  of  an  execution  to  levy  the  cost  of  suit. 

DistricL  >  ss. 

Bj  I.  P.,  one  of  the  justices  assigned  td  keep  the  peace  in  the 
Strict  of 

To  any  lawful  Constable. 

These  are  to  charge  and  command  you,  that  of  the  goods  and  chat- 

teb  of  A.  O.,  of  the  district  aforesaid,  planter,  you  levy,  or  cause  to  bo 

bWed,  the  sum  of  lawful  money  of  this  State,  for  his  costs,  (or  a 

warrant  of  survey  obtained  by  A.  T.,  on  the        day  of       last  past, 

ibr  the  purpose  of  viewing  the  dam  of  him,  the  said  A.  O.,  which  he, 

the  said  A.  O.,  had  neglected  to  open,  agreeable  to  the  directions  of 

the  Act  of  Assembly  in  that  case  made  and  provided,  as  appears  by  the 

19 
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return  of  A.  B.,  B.  C,  and  C.  D.,  freeholders  appointed  for  that 
purpose.  Given  under  my  hand  and  seal,  this  day  of  in  the 
year  I-  P-     [i"  ••! 


DEAD  BODIES. 

[See  Coroner.] 
Tfckiiji  op        It  has  been  holden,  that  it  is  an  indictable  offence  to  take  op  a  dead 

dead  bodies,  .      .  r       l  • 

eveiiforibe  bodv.  cven  for  the  purpose  ofdissdclion.     Upon  an  indictment  for  this 

puri  oae«  of  -^  '  »       *  /.  .     i  •  •  /-  . 

diweciion.  !•  ofTenco,  it  was  moved,  in  arrest  of  judgment,  that  if  it  were  any 

an  liidiciable  i      .       .      i  .  i         i         • 

oflTttoce.  crime,  il  was  ono  of  ecclesiastical  cognizance  only;  that  it  was  not 
made  penal  by  any  statute;  and  that  the  silence  of  Stamford,  Hale 
and  Hawkins,  upon  this  subject,  afforded  a  very  strong  argument  to 
show  that  there  was  no  such  oflence.cognizable  in  the  criminal  courts. 
But  the  Court  said,  'Hhat  common  decency  required  that  the  practice 
should  be  put  a  stop  to;  that  the  offence  was  cognizable  in  a  Court 
as  being  highly  indecent,  and  contra  honos  mores;  at  the  bare  idea 
alone  of  which  nature  revoked.  That  the  purpose  of  taking  up  the 
body  for  dissection,  did  not  make  it  less  an  indictable  offence;  and. 
that,  as  it  had  been  the  regular  practice  of  the  Old  Bailey  in  modem 
times,  to  try  charges  of  this  nature,  many  of  which  bad  induced  pun- 
ishment, the  circumstance  of  no  writ  of  error  having  been  brought 
to  reverse  any  of  these  judgements,  was  a  strong  proof  of  the  univer- 
sal opinion  of  the  profession  upon  this  subject;  and  they,  therefore, 
refused  even  to  grant  a  rule  to  show  cause,  lest  that  alone  should 
convey  to  the  public  an  idea  that  they  entertained  a  doubt  respecting 
the  crime  alleged.     1  Russ.,  414. 

Taking  up  to  Jt  is  an  offence  against  decency,  to  take  a  person^s  dead  body,  with 
intent  to  sell  or  dispose  of  it  for  gain  and  profit.  An  indictment 
charged  {inter  alia)  that  the  prisoner  a  certain  dead  body  of  a  person, 
unknown,  lately  before  deceased,  wilfully,  unlawfully,  and  indecently, 
did  take  and  carry  away,  with  intent  to  sell  and  dispose  of  the  same, 
for  gain  and  profit :  and  it  being  evident  that  the  prisoner  had  taken 
the  body  from  some  burial  ground,  though  from  what  particular  place 
was  uncertain,  he  was  found  guilty  upon  this  count.  And  it  was 
considered  that  this  was  so  clearly  an  indictable  offence,  that  no  case 
was  reserved  — lb. 
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The  refusal  or  neglect  to  bury  de^d  bodies,  by  those,  whose  duty  The  reftani 
it  it  to  perform  the  office,  appears  also  to  have  been  considered  as  a  burySS 
misdemeanor.     Thus,  Abney,  J.,   in  delivering  the  opinion  of  the   « 
Court  of  Common  Pleas,  said :  '^The  burial  of  the  dead  is  (as  I  appre- 
lieod)  the  duty  of  every  parochial  priest  and  minister;  and  if  he  neglect 
or  refuse  to  perform   the  ofRce,  he   may,   by  the  express  words  of 
CaooD  LXXXVI,  be  suspended  by  the  Ordinary  for  three  mouths. 
And  if  any  temporal  inconvenience  arise,  as  a  nuisance,  from  the 
flogiectofthe  interment  of  the  dead  corpses,  he  is  punished  also  by 
^iie  temporal  Courts,  by  indictment  or  information. — lb. 

There  is  one  case  in  which  the  too  speedy  interment  of  a  dead  bodyTiMinter- 
OttJ  be  an  indictable  offence;  namely,  where  it  is  the  body  of  a  per-^*ifVi^^ 
iOD  who  has  died  a  violent  death.     In  such  case,  by  Holt,  C.  J.,  the  ^^S^tomHi 
conmer  need  not  go  ex  officio  to  take  the  inquest,  but  ought  to  be**°'^°'* 
Kot  for,  and  that  when  the  body  is  fresh;  and  to  bury  the  body  before 
^  i>  sent  for,  or  without  sending  for^  him,  is  a  misdemeanor.     It  is 
Also  laid  down,  that  if  a  dead  body  in  prison,  or  other  place,  where- 
upon an  inquest  ought  to  be  taken,  be  interred,  or  suffered  to  lie  so 
long  that  it  putrify  before  tho  coroner  has  viewed  it,  the  jailor  or 
township  shall  be  amerced. — Ibid. 


DEER. 

Any  person  who  shall  hunt  with  fire,  in  the  night  time,  for  every  Penalty  for 
•och  offence  shall  pay  a  sum  not  exceeding  £2;  and  for  every  deer  so  *"  **""**^' 
•iUed,  a  sum  not  exceeding  £5;  and  for  every  horse  or  head  of  neat 
cattle,  or  other  stock  of  any  kind,  a  sum  not  exceeding  £10;  which 
OMj  be  recovered  before  any  one  justice  of  the  peace,  and  four  disin- 
lerested  freeholders  of  the  parish  or  county  where  the  offence  shall 
^  committed;  and  when  recovered  shall  be  paid,  one  half  to  the  use 
of  the  parish  or  county,  and  the  other  half  to  the  informer,  who  shall 
me  for  and  recover  the  same;  and  if  any  person  so  convicted,  shall 
nfiise  or  neglect  to  pdy  such  fine,  then  the  justice  before  whom  he 
shall  be  convicted,  is  required  to  commit  such  person  to  the  jail  in  the 
coQoty  or  district,  where  the  ofiender  shall  have  committed  the  said 
crime,  there  to  remain  without  bail  or  mainprize,  not  exceeding  three 
months.     A.  A.,  No.  1586. 
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LiiUeto         Any  person  who  shall  bunt  witli  fire,  in  the  night  tiroOy  or  kdl  any 
horse  or  neat  cattle,  or  other  stock  of  any  kind,  the  property  of  another 
^    person,  shall  be  liable  to  an  action  at  law  by  the  person  so  aggrieTed, 
in  addition  to  the  above  penalties. — lb. 

siiTCi.  In  case  any  slave  shall  be  detected  in  fire  hunting,  or  shall  kill,  in 

the  night  time,  any  deer,  horse  or  neat  cattle,  or  stock  of  any  kind, 
not  the  property  of  his  owner,  he  shall,  on  conviction  before  any  one 
justice,  and  four  disinterested  freeholders  of  the  county  or  district 
where  the  offence  was  committed,  receive  such  corporal  punishment, 
not  extending  to  life  or  limb,  nor  exceeding  thirty-nine  lashes,  as  they 
«  shall  direct ;  or  in  case  that  it  shall  appear  upon  evidence  to  the 
satisfaction  of  the  Court,  that  the  said  offence  was  committed  with  the 
privity  and  consent  of  the  owner  or  overseer  of  the  said  slave,  such 
owner  or  overseer,  as  the  case  may  be,  shall  be  liable  to  the  same 
penalty,  fine  and  imprisonment,  as  if  he  had  personally  committed  the 
said  offence,  to  be  recovered  and  applied  in  the  same  manner  as  i^ 
directed  by  the  first  clause. — lb. 

Oath  of  The  four  freeholders,  previous  to  their  entering  on  the  trial,  shall 

take  the  following  oath  or  affirmation,  before  the  justice  who  is  em- 
powered to  administer  the  same.  I,  A.  6.,  do  swear,  or  affirm,  (^ 
the  case  may  be)  that  I  will,  to  the  best  of  my  judgement,  without 
partiality,  favour  or  affection,  try  the  cause  now  depending  between 
A.,  plaintiff,  and  B.,  defendant,  and  a  true  verdict  give  according  to 
evidence  :  So  help  me  God, — lb. 

Mairittrateto     It  shall,  and  may  be  lawful,  for  any  justice  of  the  peace,  before 

wvraat  'whom  information  shall  be  lodged  of  any  breach  of  this  ordinance,  to 
issue  his  warrant  to  any  lawful  constable,  commanding  him  to  sumrooa 
a  sufficient  number  of  disinterested  freeholders,  to  appear  at  a  certain 
time  and  place,  for  the  purpose  of  hearing,  try ing  and  determining  on 
the  said  information;  and  the  freeholders  so  summoned,  are  hereby 
required  to  attend,  on  pain  of  forfeiting  the  sum  of  10s.  each,  for 
neglect,  to  be  sued  and  levied,  and  applied  as  herein  before  mentioned, 
by  authority  of  the  same  justice  of  the  peace,  unless  such  defaulter 
shall  give  a  good  and  sufficient  excuse,  on  oath,  to  the  satisfaction  of 
the  said  justice. — lb. 

Toberewiat  The  captains  of  the  several  companies  of  militia  are  required  to 
cause  this  ordinance  to  be  read  at  the  head  of  their  respective  com* 
panics,  at  least  once  in  ten  months,  on  pain  of  being  chargeable  with 
neglect  of  duty,  and  to  be  proceeded  against  as  a  court  nmrtial  may 
direct. — ^Ib. 
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Anj  person  convicted  of  killing*  does,  between  tbe  first  day  of 
March  and  tbe  first  day  of  September,   shall   be  liable  to  the  fines,  KUUngi^m 
forfeitures  and  penalties  imposed  by  this  ordinance,  to  be  recovered 
and  applied  as  is  above  directed' — lb. 


DEFAMATION. 
[See  Libel.] 


DISCOUNT. 

By  Act  of  1759,  4th  S.  L.,  p.  76,  made  perpetual  by  Act  of  1783, 

^tk  S.  L.,  p.  541;  Whereas,  for  the  sake  of  justice,  and  to  pre- 

veDtamuItiplicity  of  suits,  that  some  rule  should  be  established  with 

^rd  to  discounts  in  this  Province:  Be  it  enacted,  therefore,  by  the  Difconms 

authority  aforesaid,  That  in  all  actions  whatever,  brought  for  the  reco-,  acOuM  of  ibe 

^S7of  any  debt,  by  any  plaintiff^  either  in  his  own  right  or  in  the 

'ight  of  his  wife,  or  as   executor  or  administrator  of  any  person 

<leceued,  against  any  defendant,  either  in  his  own  right  or  in  the 

nght  of  his  wife,   or  as  executor  or  administrator  of  any  person 

deceased,  it  shall  and  may  be  lawful  for  the  defendant,  if  he  have  any 

account,  reckoning,  demand,  cause,  matter  or  thing  against  the  plaln- 

ti^to  give  the  same  in  evidence,  by  way  of  discount;  regard  being 

always  had  to  tbe  cause  of  action,  so  that  accounts,   reckonings, 

demands,  causes,  matters  or  things,  relating  to  the  defendant,  in  his 

own  right,  shall  only  be  given  in  evidence,  by  way  of  discount,  to 

actions  brought  against  such  defendant   in  his  own  right;  and  so  if 

iuch  defendant  is  sued  in  the   right  of  his  wife,  or  as  executor  or 

administrator  of  any  peVson  deceased;  and  the  same  shall  be  noted,  a^fl 

judgement  be  entered  up  for  the  balance  only;  and  if  the  plaintifi*  be 

focmd  to  be  indebted  to  the  defendant,  judgement  shall  be  entered  for 
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the  defendant,  with  costs  of  suit,  and  execution  go  against  the  plai 
TweiT« days  tiff.     Providedy  nevertheless^  that  the  defendant  intending  to  discoui 

notice  of  set-  _  •       .  i  i  ^ 

off  to  be      any  sum  or  sums  of  money,  accounts,   reckon  mgs,  demands,  matte: 

piaiatifi:      or  things  alledged  to  be  due,  and  owing  to  him  from  the  piaintiff,  c 

make  a  copy  of  such  sums,  accounts,  reckonings,  demands,  matter 

causes,  or  things,  which  he  intends  to  insist  upon  at  the  trial  to  hai 

discounted,  and  deliver  the  same,  with  a  notice  of  such  intention,  i 

writing,  to  the  plaintiff  or  his  attorney,  at  least  twelve  days  before  tfa 

trial  of  the  cause,  to  the  intent  that  the  plaintiflT  may  be  prepared  t 

disprove  the  same  if  he  see  fit;  and  the  articles  of  such  discount  sha 

be  proved  to  the  Court  where  such  cause  shall  be  tried,  in  such  man 

ner  as  plaintiffs  are  obliged  to  prove  their  debts  and  demands.    Pn 

vided  also,  that  no  such  discount  or  set-oflTshall  be  admitted  or  allowe 

Noiet-off     contrary  to  the   intention   and   meaning  of  an  Act  of  the  Genen 

eoouwto    Assembly  of  this  Province,  entitled,  **An  Act  for  settling  the  tides < 

■&■«<•        the  inhabitants  of  this  Province  to  their  possessions  in  their  estate 

within  the  same,  and  for  limitations  of  actions,  and  for  avoiding suil 

in  law,"  passed  the  twelflh  day  of  December,  one  thousand  seve 

hundred  and  twelve. 

'1^^   What  causes  of  actions  may  be  offered  in  discmints. 
Tom.  Torts  and  trespasses  are  not  discountable  under  onr  discount  la^ 

only  money  transactions  or  mutual  accounts.     Gibbs  vs.  Mitchell 

2  Bay,  351. 
No  discount  can  be  set  o%  the  amount  of  which  exceeds  the  jurif* 

diction.     Nor  may  the  defendants  withdraw  a  part  of  the  discount  in 
order  to  give  jurisdiction.     Wells  ads  Reynolds,  1  Tr.,  478. 

A  note,  not  negotiable,  may  be  set  up  in  discount  by  a  party  t( 
oi»n'*°  whom  it  is  assigned;  Farr  ads.  Henningway;  2  Tr,,  753.  But  M 
■*^*'°*^      open  account  may  not.     Brown  vs.  Thompson,  2  Mc,  476. 

In  a  suit  by  the  assignees  of  an  insolvent  debtor,  a  person  who  owe( 

debtor.        the  estate  at  the  time  of  the  assignment,  cannot  set  up  in  discount  f 

debt  afterwards  acquired.     Assignees  of  Lowrie  vs.  Hinds,  3  Mc.  247 

A  debt  to  be  set  off  must  be  due  and  owing  to  the  defendant  at  tJM 

time  he  was  sued,  and  he  will  not  be  permitted  to  6et  up  in  discount 

a  demand  acquired  by  him  afler  suit  brought.     Shepherd  vs.  Turner 

3  Mc,  249. 

2d.  Against  and  by  what  Parties. 
An  administrator  may  not  be  sued  within  nine  months  from  tb< 
tor.  death  of  his  intestate,  yet  if  he  sue,  the  defendant  may,  nevertheleU 

plead  a  discotmt.    Cunningham  vs.  Baker ,  2  N.  de  Mc.|  399. 


AmoantB 
•boretbe 
jorMietlDii. 


Debcadue. 
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In  an  action  bj  an  administrator,  the  defendant  shall  not  be  per* 
milted  to  set  off  a  demand  which  he  acquired  after  the  death  of  the 
intestate,  as  it  might  disturb  the  order  of  distribution  directed  by  law, 
ia  case  of  intestates'  estates.  Schmidts,  administrator,  vs.  Crafts,  2 
BRTard,  266. 
The  private  debt  of  one  co-partner  cannot  be  set  off  against  ^^utim. 

demand  of  partnership.     Powrie  dc  Dawson  vs.  Fletcher  d&  Philips, 

2  Bay,  146. 
When  a  defendant  is  sued  for  articles  sold  him  by  an  agent,  he  may 

not  let  up  in  discount  a  debt  due  him  by  an  agent,  if  he  knew  ot 

the  agency  at  the  time  he  bought  the  articles,  or  if  it  came  to  hisAcent. 

knowledge  before  the  indebtedness  of  the  agent   to  said  defendant. 

Administrators  of  VV.  Conyers  vs.  John  Magrath,  4  McCord,  392. 


DISFIGURING. 

[See  Cattle,  Malicious  Mischief,  Mayhem,  &c.] 


DISORDERLY    HOUSES. 

All  disorderly  inns  or  ale-houses,  bawdy  houses,  gaming  houses, 
%  houses,  unlicensed  or  improperly  conducted,  booths  and  stages  fi^r  gjjjj'jjjy 
'ope  dancers,  mountebanks,  and  the  like,  are  public  nuisances,  and 
^J  therefore  be  indicted.     1  Russ.,  298. 

1st.  Of  Inns. 
It  seems  to  be  agreed  that  the  keeper  of  an  inn  may,  by  the  common 
^^t  be  indicted  and  fined  as  being  guilty  of  a  public  nuisance,  if  he 
^alljr  harbor  thieves,  or  persons  of  scandalous  reputation,  or  suffer 
^ueot  disorders  in  his  house,  or  take  exorbitant  prices,  or  set  up  a 
^w  ina  in  a  place  where  ihere  is  no  manner  of  need  of  one,  to  the 
^iodrance  of  other  ancient  and  well  governed  inns,  or  keep  it  in  a 
pWein  respect  of  its  situation,  wholly  unfit  for  such  a  purpose.  And 
It  seems  also  to  be  clear  that  if  one  who  keeps  a  common  inn,  refuse 
either  to  receive  a  traveller  as  a  guest  into  his  house,  or  to  find  him 
^uali  or  lodging,  upon  his  tendering  him  a  reasonable  price  for  the 
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same,  he  is  not  only  liable  to  render  damages  to  the  party  in  an  acti 
but  may  also  be  indicted  and  fined  at  the  suit  of  the  king;  and  il 
also  said  that  he  may  be  compelled  by  the  constable  of  the  town 
receive  and  entertain  such  a  person  as  his  guest;  and  that  it  is  in 
way  material  whether  he  have  any  sign  before  his  door  or  not,  if 
make  it  his  common  business  to  entertain  passengers — lb. 

The  keeping  of  an  inn  is  no  franchise,  but  a  lawful  trade,  wl 
not  exercised  to  the  prejudice  of  the  public;  and  therefore  there  ia 
need  of  any  license  or  allowance  for  such  erection.  But  if  an  inn 
the  trade  of  an  ale-house,  as  almost  all  inn-keepers  do,  it  will  be  wit 
the  statutes  made  concerning  ale-houses. — lb. 

2d,  Of  Bawdy  Houses* 

It  is  clearly  agreed  that  keeping  a  bawdy  house  is  a  common  i 
sance,  as  it  endangers  the  public  peace,  by  drawing  together  dissol 
and  debauched  persons;  and  also  has  an  apparent  tendency  to  con 
the  manners  of  both  sexes,  by  such  an  open  profession  of  lewdD< 
And  it  has  been  adjudged  that  this  is  an  offence  of  which  a  fc 
covert  may  be  guilty,  as  well  as  if  she  were  sole,  and  that  she,  to 
ther  with  her  husband,  may  be  convicted  of  it;  for  the  keeping  of 
house  does  not  necessarily  import  property,  but  may  signify  that  sb 
of  government  which  the  wife  has  in  a  family  as  well  as  the  husbfl 
and  in  this  she  is  presumed  to  have  a  considerable  part,  as  those  n 
ters  are  usually  managed  by  the  intrigues  of  her  sex.  If  a  person 
only  a  lodger,  and  have  but  a  single  room,  yet  if  she  make  use  of  i 
accommodate  people  in  the  way  of  a  bawdy  house,  it  will  be  akc 
ing  of  a  bawdy  house,  as  much  as  if  she  had  a  whole  house.  Ba' 
indictment  cannot  be  maintained  against  a  person  for  being  a  conu 
bawd,  and  procuring  men  and  women  to  meet  together  to  com 
fornication;  the  indictment  should  be  for  keeping  a  bawdy  ho< 
For  the  bare  solicitation  of  chastity  is  not  indictable,  but  cogniii 
only  in  Ecclesiastical  Courts. — lb. 

Keeping  such  houses  are  also  of!ences  against  certain  statutesi 
tvhich,  see  titles  Bawds  and  Gaming. 


DISTRESS. 

[See  Landlord  ANp  Tenant. 

^^]j^j^  Is  the  taking  of  a  personal  chattel  out  of  the  possession  of  a  wn 

doer,  into  the  custody  of  the  party  injured,  or  of  an  officer  of  the  h 
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0  procure  a  tatls&ction  of  the  wrong  committed,  or  the  payment  of 
i  penalty,  and  it  lies  either  for  cattle  trespassing,  or  for  non-payment 
)f  rent,  or  for  penalties  under  certain  statutes. 

1st.  Far  what  causes  a  distress  shall  be. 

Distress  for  rent  must  be,  for  rent  in  arrear;  therefore  it  may  not  Rent  is 
be  made  on  the  same  day  on  which  the  rent  becomes  due ;  for  if  the^'*"' 
rest  is  paid  in  any  part  of  that  day,  whilst  a  man  ^can  see  to  count 
money,  the  payment  is  good. 

It  must  not  be  aAer  tender  of  pajrment ;  for  if  the  landlord  come  to  jj^^g 
distrain  the  goods  of  his  tenant  for  rent  behind,  before  the  distress, 
tlie  tenant  may  upon  the  land,  tender  tlie  arrearages;  and  if  after  that 
a  distress  be  taken,  it  is  wrongful ;  and  if  the  landlord  have  distrained, 
iftlie  tenant,  before  the  impounding  thereof,  tender  the  arrearages, 
llie  landlord  ought  to  deliver  the  distress,  and  if  he  doth  not,  the 
detainer  is  unlawful.  Even  so  it  is,  in  case  of  a  distress  for  damage 
Peuant,  (or  damage  done  by  cattle  trespassing)  the  tender  of  amends 
before  the  distress  maketh  the  distress  unlawful ;  and  after  the  distress, 
lod  before  the  impounding,  the  detainer  unlawful.     2  Inst.,  107. 

But  in  this  case,  although  the  owner  tender  sufficient  amends,  yet 
be  cannot  take  his  beasts  out  of  the  pound,  if  the  amends  be  refused; 
lM)t  he  must  replevy;  and  if  it  be  found  at  the  trial  that  the  amends 
w^re  not  sufficient,  the  person  on  whom  they  trespassed  shall  have 
Itmages;  if  the  amends  tendered  were  sufficient,  then  the  owner  of  ^ 
Ibe beasts  shall  have  damages.     Dr.  and  St.,  112. 

On  a  parol  demise  or  verbal  lease,  where  the  quantum  of  the  rent  p^roi  i( 
igreed  upon  can  appear  in  certain,  the  landlord  may  distrain.  But 
u there  are  often  difficulties,  when  the  agreement  is  not  by  deed,  the 
kiderd,  in  such  case,  may  recover  a  reasonable  satisfaction  in  an 
iti&oa  on  the  case,  for  the  use  and  occupation  of  the  lands.  And  if 
OQthe  trial,  any  parol  demise,  or  any  agreement  (not  being  by  deed) 
whereon  a  certain  rent  was  reserved,  shall  appear,  the  plaintiflT shall 
iK>t  therefore  be  nonsuited,  but  may  make  use  thereof  as  an  evidence 
of  the  quantum  of  the  damages  to  be  recovered.  11  Geo.  2,  c.  19, 
\  14.  Although  this  statute  is  not  of  force  here,  the  same  mode  of 
proceeding  would  be  allowed  in  our  Courts. 

Persons  having  rent  in  arrear,  upon  any  lease  determined,  may  ^eue 
distrain  for  such  arrears  after  the  determination  of  the  lease,  in  the 
*&me  manner  as  if  it  had  not  been  determined.  Provided,  that  such 
^ress  be  made  in  six  calendar  months  after  the  determination  of 
^  lease,  and  duiing  the  continuance  of  such  landlord's  title  or 
20 
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interest,  and  during  the  pouession  of  ih6  tenant  from  whom  nic 
arrear  became  due.     8  An.,  c.  14,  s.  6,  7. 

Hoidiogover.  All  tenants,  whether  for  life  or  jearo,  bj  sufferance  or  at  will,  c 
persons  coming  in  under  or  by  collusion  with  them,  who  shall  bol 
over  after  the  legal  determination  of  their  estates,  after  demand  road 
in  writing  for  delivering  possession  thereof,  by  the  person  having  th( 
reversion  or  remainder  therein,  or  his  agent,  such  tenant  or  otbe 
person,  holding'  over  for  the  space  of  six  months  afler  such  demand 
shall  forfeit  double  the  value  of  the  use  of  the  premises,  recoverable 
by  action  of  debt  or  other  legal  action,  or  by  distress,  as  in  cases  ol 
rent  reserved  and  payable  quarter  yearly.     A.  A.,  1H08. 

NoUMto  In  case  any  tenant  shall  give  notice  in  writing,  of  his  intention  to 

quit  the  premises,  and  shall  not  accordingly  deliver  up  the  possession, 
at  the  time  in  such  notice  contained,  the  said  tenant,  his  executors  or 
administrators,  shall  pay  to  the  landlord  double  the  rent  which  he 
would  otherwise  have  been  liable  to  pay,  which  shall  be  recovered  in 
manner  aforesaid.  Provided^  nevertheless,  that  nothing  herein  coo- 
i  tained  shall  be  construed  to  give  such  tenant  a  right  to  discontinue  or 
determine  his  tenancy  by  such  notice,  in  any  other  manner  than 
according  to  the  laws  heretofore  existing. — lb. 

Seeond  And  where  a  distress  is  made  by  virtue  of  a  warrant  of  a  justice 

****'*^  of  peace  in  nature  of  an  execution,  the  distress  may  be  renewed,  il 
insufficient  at  first ;  for  a  man  may  mistake  the  value  of  the  goods 
seized,  or  their  value  may  be  uncertain  or  imaginary,  or  the  person 
making  the  distress  may  barely  take  what  he  thinks  enough,  through 
tenderness  and  moderation;  and  it  is  better  for  the  owner  that  be 
should  have  the  liberty  of  seizing  again,  for  if  he  Is  to  be  precluded 
from  making  up  the  deficiency,  he  will  certainly  take  icare  BOt  It 
seize  too  little  at  fir^t.     Bur.,  589. 

2d.  What  goods  may  he  distrained,  and  what  not. 

Distress  for  rent  must  be  of  a  thing  whereof  a  valuable  property  u 
in  some  body;  and  therefore  dogs,  bucks,  conies  and  the  like,  tht 
are /eras  nalurtB,  cannot  be  distrained.  1  Inst.,  47. 
Property  in  Although  it  be  of  valuable  property,  as  a  horse,  yet  when  a  nai 
or  woman  is  riding  on  him,  or  an  axe  in  a  man's  hand,  cutting  o 
wood,  and  the  likct  they  are  for  that  time  privileged,  and  cannot  b< 
distrained.     1  Inst.,  47. 

But  it  is  said,  that  if  one  be  riding  upon  a  horse,  damage  feasant 
the  horse  may  be  led  to  the  pound  with  the  rider  upon  him.  1  ^ 
440,  442. 
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And  it  hath  been  held,  that  horses  joined  to  a  cart,  with  a  man  upon 

it,  cannot  be  distrained  for  rent,   (although  they  may  for  damage 

feasant)  but  both  cart  and  horses  may,  if  the  man  be  not  upon  the 

CMt.    1  Vent.,  36. 

Valuable  things  shall  not  be  distrained  for  rent,  for  benefit  of  trades, '» tbe  way 
**  ,  of  trade, 

md  which  are  there  by  authority  of  law ;  as  a  horse  in  a  smith's  shop 

ihall  not  be  distrained  for  the  rent  of  the  shop,  nor  a  horse  in  a  hostry, 

Dorthe  materials  in  a  weaver's  shop  for  making  of  cloth,  nor  cloth 

or  garments  in  a  tailor's  shop,  nor  sacks  of  corn  or  meal  in  a  mill, 

Dor  any  thing  distrained  for  damage  feasant;  for  it  is  in  the  custody  of 

tbe  law,  and  the  like.     1  Inst.,  47. 

It  has  also  been  determined  by  the  Court  of  Common  Pleas,  in  this 
State,  that  a  negro  boy  slave,  apprenticed  to  a  hair  dresser,  was  not 
liable  to  be  distrained  for  rent.     May  term,  1791. 

Furnaces,  cauldrons,  or  other  things  fixed  to  the  freehold,  or  the  romaeat, 
doors  or  windows  of  a  house,  or  the  like,  cannot  be  distrained.     i°^^^»^*^ 
Init.,  47.    Things  for  which  a  replevin  will  not  lie,  so  as  to  be 
toowQ  again,  as  money  out  of  a  bag,  cannoTbe  distrained.     2  Bac. 
Abr.,  109. 

But  money  in  a  bag,  sealed,  may  be  distrained ;  for  that  the  bag 
lealed  may  be  known  again. 

Bj  the  2  W.  Ses.,  1,  c.  5,  persons  having  rent  arrear,  on  any 
demise,  lease,  or  contract,  may  seize  and  secure  any  sheaves,  or 
cocb  of  corn,  or  corn  loose  or  in  the  straw,  or  hay  being  in  ^ny  Com,  etc 
btrn  or  granary,  or  upon  any  hovel,  stack  or  rick,  or  otherwise  upon 
^7  part  of  the  land  charged  with  rent,  and  may  lock  up  or  detain  the 
ttoie,  in  the  place  where  found,  in  the  nature  of  a  distress,  so  as  the 
Ms  be  not  removed  to  the  damage  of  the  owner,  out  of  the  place 
vliye  found  and  seized,  but  be  kept  there  (as  impounded)  till  reple- 
tU  or  sold.    S.d. 

uenerally,  whatever  goods  and  chattels  the  landlord  finds  upon  theGoodaontht 
premises,  whether  they  in  fact  belong  to  the  tenant  or  a  stranger,  are  ^^  "^ 
diitrainable  by  him  for  rent;  for  otherwise,  a  door  would  be  opened 
loiofiaite  frauds  upon  the  landlord;  and  the  stranger  hath  his  remedy 
over  by  action  on  the  case,  against  the  tenant,  if  by  the  tenant's  default 
Hm  goods  are  distrained,  so  that  ho  cannot  render  them  when  called 
^n.    3  Black.,  c.  1,  p.  8.  ^  « 

But  on  particular  circumstances,  perhaps  a  Court  of  equity  maygheepia 
Klleve,  as  in  the  case  of  Fowkes  and  Joyce;  T.  I  W.    In  the  com-P**'*"'* 
^^^  pleas,  a  person  driving  sheep  to  London  to  sell^  by  agreement 
^  a  master  of  an  inn,  put  them  into  ground  at  so  much  a  score  for 
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a  night:  the  landlord  seeing  them,  asked  whose  they  were*  b 
consented  to  their  staying  there,  and  afterwards  distrained  them,  ( 
rent  due  to  him  from  the  master  of  the  inn,  and  it  was  adjudged  ( 
the  landlord.     3  Lev.,  260;  2  Ventr.,  50. 

But  in  the  same  case,  upon  a  bill  for  relief  in  equity,  the  loi 
commissioners  seemed  to  think,  that  grounds  lying  to  the  inn,  a 
used  therewith,  ought  to  have  the  same  privilege  as  the  inn  hath,  a 
that  passengers'  cattle  ought  not  to  be  distrainable  there.  2  Yen 
129.  And  it  appeared  in  this  case,  that  on  the  landlord's  comii 
and  seeing  the  sheep,  he  pretended  to  be  angry;  upon  which  tl 
owner  ofiered  to  take  out  the  sheep,  at  which  time  they  were  b 
distrainable  for  the  rent,  having  not  been  levant  and  couchani;  (th 
is,  having  not  so  long  remained  upon  the  ground  as  to  have  la 
down,  and  risen  up  again,  to  feed.)  so  that  the  Court  looked  on  tl 
consent  as  a  fraud,  to  get  them  to  be  led  all  night,  by  which  tb< 
became  liable  to  the  distress :  and  it  was  decreed  that  the  landlo. 
should  answer  for  the  value  of  the  sheep,  and  pay  costs,  both  in  It 
and  equity.     Prac.  Chan.,  7. 

Goods  at  Another  exception  «has  been  made  likewise,  by  the  Courts  in  th 

State.  In  August,  1790,  Himeli  replevied  some  goods  wh'ch  he  he 
sent  to  Cohen,  a  vendue-master,  to  dispose  of  for  him  at  public  auctioi 
and  which  had  been  seized  for  house  rent  by  VViatt  and  Richardsoi 
the  Court  resolved,  that  goods  lodged  with  such  an  intent  in  JLvendi; 
ni^ter's  store,  were  not  liable  to  distress  for  rent. 

Cattle  Where  a  stranger's  beasts  escape  into  the  land,  they  may  be  di 

trained  for  rent,  though  they  have  not  been  Itvant  and  cq§uihm 
provided  they  are  trespassers;  but  if  the  tenant  of  the  land  is  i 
default,  in  not  repairing  his  fences,  whereby  the  beast  came  intod 
land,  the  landlord  cannot  distrain  such  beasts,  though  they  have  bli 
levant  and  couchant,  unless  he  have  caused  notice  to  be  given  to  d 
owner,  and  the  owner  sufiers  them  to  remain  there  afierwaitl 
Lutw.,  364. 

In  case  of  rent  reserved  upon  a  lease  for  years,  the  landlord  cann 
distrain  such  cattle,  until  they  be  levant  and  coucharU;  for  if  the  lao 
lord  had  had  the  lands  in  his  own  hands,  he  ought  to  have  repaired  tl 
fences;  and  when^he  puts  in  a  lessee,  he  ought,  by  covenant,  to  obIi| 
him  to  repair  I  ai^'ihlBrefore  in  that  case,  if  the  law  would  allow  tl 
landlord  to  distrtin.  the  cattle  of  a  stranger,  which  come  in  by  escap 
before  that.lbey  &e  ievant  and  couchant^  it  would  be  jn  efiect  to  alio 
a  man  to  tako.advantage  of  his  own  wrong.  Therefore  if  the  catt 
come  io,  by  defcult  of  Uie  owner  of  the  cattle,  then  they  may  be  di 
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trained  before  they  be  levant  and  couchant;  and  if  in  defiiult  of  the 
tenant  of  the  land,  there  they  cannot  be  distrained,  until  they  have 
been  UwuU  and  couehanl;  that  is  to  say,  for  rent  upon  leases  for  years. 
And  in  such  case,  the  landlord  shall  not  take  the  cattle  before  he  has 
giren  notice  to  the  owner,  that  they  are  upon  the  land  liable  to  his . 
diitTMs;  and  if  he  doth  not  come  to  take  them  away,  then  they  become 
distrab&ble.  And  by  Treby,  C.  J.,  where  the  cattle  escape  acci- 
dentillj,  they  are  not  distrainable  until  they  have  been  levant  and 
emhant;  but  if  they  escape  by  default  of  their  owner,  they  are  dis^ 
trtioable  the  first  minute. — lb. 

Bj  Act  of  1800,  7th  S.  L.,  435,  no  slave  shall  be  liable  to  be  dis-  gi.^  of 
trained,  or  shall  at  any  time  be  distrained  for  house  rent,  or  any  other  IJUHJJ^' "^ 
'eat,  unless  such  slave  shall  bona  fide  belong  to  such  person  as  may 
be  liable  to,  or  chargeable  with,  such  rent. 

Of  which  it  has  been  held,  that  a  slave,  under  mortgage,  may  not  J^^^^j^ 
bedUtrained  for  rent;  Trescott  vs.  Smith,  1  Mc.  Ch.,  486. 

The  Act  of  1823,  exempting  certain  articles  of  debtors  from  levy  Articiai 
uuisale,  (for  which  see  Execution,)  includes  as  well  levies  and  sales 
^der  distress  warrants  for  rent,  as  under  executions;  Caulfield  vs. 
HcAlliiton,  4  Mc,  378. 

3d.  At  what  time  the  distress  shall  he  taken. 

For  rent,  the  landlord  cannot  distrain  in  the  night,  but  in  the  dayNo^inOM 
^Qe;  but  for  damage  feasant,  one  may  distrain  in  the  night;  other- '^ 
^se  it  may  be,  the  beasts  will  be  gone  before  he  can  take  them.     1 
Ion.,  142. 

If  a  man  come  to  distrain,  and  see  the  beasts  in  his  soil,  and  the 
®*^r  chase  them  out,  of  purpose,  before  the  distress  taken,  yet  the  irbeam 
^  *vaBf>of  the  soil  cannot  distrain  them;  if  he  doth,  the  owner  of  the  ^'^^' 
settle  may  rescue  them,  for  the  beasts  must  be  damage  feasant  at  the 
^e  of^the  distress.     1  Inst.,  161.  «, 

Before  sun  rising  or  afler  sun  set,  no  man  may  distrain,  but  for 
^^e  feasant.     Mirrour,  c.  2,  sect.  26. 

Aadif  any  tenant  for  life,  years,  at  will,  sufierance  or  otherwise, Qoodg 
'ball  fraudulently  or  clandestinely  convey  ofiTthe  premises,  his  goods  or' 
^i^ls,to  prevent  a  distress,  the  landlord,  or  an)E^  person  lawfully 
^Q^weredby  him,  may  in  five  days  next  afler  sui^ftonveying  away, 
^^the  same  wherever  they  shall  be  found,  anopRoae  of  them  in 
>Qcb  manner  as  if  they  had  been  distrained  on  thd  pmibfi*    §  2. 

4t&.  That  reasonable  distress  shall  be  taken^ 
I^utreises  shall  be  reasonable,  and  not  too  great;  and  he  that 
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taketh  great  and  unreasonable  distresses,  shall  be  grievously  amer 
52  H.  3,  c.  4. 

For  example;  if  the  lord  distrain  two  or  three  oxen  for  I2d»,  or 

like  small  sum,  and  the  owner  bring  a  replevy  of  the  oxen,  and 

Jord  avow  the  taking  of  them  for  the  12(2.  of  his  own  showing,  be  s 

make  fine,  or  the  party  may  have  his  action  upon  this  statute. 

Inst.,  107. 

If  the  lord  distrain  an  ox  or  a  horse,  for  a  penny,  if  there  were 
other  distress  upon  the  land  holden,  the  distress  is  not  excessive; 
if  there  were  a  sheep,  or  a  swine,  or  the  like,  then  the  taking  of 
ox  or  horse  is  excessive,  because  he  might  have  taken  a  beast  of  I 
value.     2  Inst.,  107. 

The  remedy  for  excessive  distresses  is  by  a  special  action  oq 
statute  of  Marlbridge;  for  an  action  of  trespass  is  not  maintainable  u] 
this  account,  it  being  no  injury  at  the  common  law.    3  Black.  Com. 

&th  Manner  of  making  Distress. 
.     ^     Gates  or  enclosures  may  not  be  broken  open,  nor  thrown  dowi 

Not  to  break        ,  ,.  ^ 

doors  or      make  a  distress.     1  Inst.,  161. 

Nor  may  the  lessor  enter  into  the  tenant's  house,  unless  the  dc 
are  open.     Read,  Distr.,  3  Bac.  Abr.,  111. 

Upon  a  question,  about  taking  a  distress,  it  was  held  by  the ) 
chief  justice  Hardwicke,  at  the  summer  assizes  at  Exeter,  1735,  t 
a  padlock  put  on  a  barn  door  could  not  be  opened  by  force,  to  ti 
the  corn  by  way  of  distress.     Vin.  Distr.,  (E.  2.)  6. 

But  if  the  outer  door  of  an  house  Is  open,  one  may  break  an  in 
door  to  take  a  distress.     Cases  in  the  time  of  Lord  Hardwicke,  1 

If  a  landlord  comes  into  a  house,  and  seizes  upon  some  goods,  i 
distress,  in  the  name  of  all  the  goods  of  the  house,  that  will  be  ag 
seizure  of  all.     6  Mod.,  215. 

6th.  Distress  how  to  be  demeaned, 

wuofSe  ^y  *^®  ^^  ^*  ^»  ^'  ^5  "*^"®  *^*^^  ctLwe  any  distress  that  he^l 
couniy.  taken,  to  be  driven  out  of  the  county  where  it  was  taken;  and  if  < 
neighbour  do  so  to  another,  of  his  own  authority,  (as  for  damage  i 
saiit,  or  rent  charge,  2  Inst.,  106,)  he  shall  make  fine,  as  for  a  th 
done  against  the  peace;  and  if  the  lord  so  presume,  to  do  so  agft 
the  tenant,  be  shull  be  grievously  punished  by  amerciament. 

Before  this  act,  at  the  common  law,  a  man  might  have  driven 
distress  to  what  county  he  pleased,  which  was  mischievous,  for  t 
causes;  1st.  Because  the  tenant  was  bound  to  give  the  beasts,  be 
impounded  in  an  open  pound,  Bustenancoi  and  being  carried  into  a 
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ber  coaoty,  by  common  intendment,  he  could  have  no  knowledge 
rbere  they  were:  2d.  He  could  not  know  where  to  have  a  replevy, 
rat  the  party  was  before  this  statute  driven  to  his  action  upon  his 
cue.    2  Inst.,  106. 

Cattle  distrained  may  not  be  worked  or  used,  unless  for  the  owner's 
benefit,  as  a  cow  milked,  or  the  like;  much  less  may  they  be  abused  ^^^"^ 
or  hurt    Cro.  Jac,  148. 

7/A.  Of  rescous  andpouni  breach.' 

By  the  common  law,  if  a  man  break  the  pound,  or  the  lock  of  it,  or 
pert  of  it,  he  greatly  offendeth  against  the  peace,  and  doth  trespass  to  i^J^ 
tbe  State,  and  to  the  sheriffs  in  breach  of  the  peace,  and  to  the  party, 
ud  to  the  dejaying  of  justice;  and  therefore  hue  and  cry  is  to  be  levied 
agaiost  him,  as  against  those  who  break  the  peace.  Mir.  c.  2,  s.  26. 
And  the  party  who  distrained,  may  take  the  goods  again,  wheresoever 
keiiiall  find  them,  and  impound  them  again.     1  Inst.,  47, 

And  by  statute,  on  any  pound  breach,  or  rescous  of  goods  distrained 
fiv rent,  the  person  grieved  thereby,  shall,  in  a  special  action  upon 
the  case,  recover  treble  damages,  and  costs  against  the  offender,  or 
against  the  owner  of  the  goods,  if  they  be  afterwards  found  to  have 
come  to  his  use  or  possession.     2  W.  c.  5,  s.  4. 

In  the  case  of  Sir  Wilfred  Lawson  vs.  Story,  M.  6  W.  It  was 
aiiJQdged  that  the  costs  shall  be  trebled,  as  well  as  damages.  L. 
Kajm.,  20. 

When  a  man  hath  taken  distress,  and  the  cattle  distrained,  as  he  is 
drifing  them  to  the  pound,  go  into  the  house  of  the  owner;  if  he  that 
M  the  distress  deinnnd  them  of  the  owner,  and  he  deliver  them  not, 
^18  the  rescous  in  law.     1  Inst.,  161. 

8th,  Replevying  the  distress. 

All  writs  of  replevin  shall  be  returnable  immediately,  and  it  shall  wnti 
"•the  duty  of  the  respective  sheriffs  in  whose  offices  they  shall  be  one™*  *** 
MgU^to  make  return  thereof  accordingly.    A.  A.,  1808. 

Tl0  plaintiff  or  plaintiffs  in  all  actions  of  replevin,  shall  be  bound 
to  declare,  within  one  month  from  the  lodgement  of  the  writ  in  the 
AeriflTs  office,  without  any  rule  or  notice  for  that  purpose;  and  qq  d««**™***»* 
Ulnre  of  the  sheriff  to  make  return  thereof,  within  the  period  afore- 
^the  plaintiff  or  plaintiffs  is  or  are  hereby  authdrized  to  substitute 
^ktame  as  in  cases  of  loss;  and  in  case  the  said  plaintiff  or  p]air>- 
W  shall  not  declare  within  the  period  aforesaid,  the  defendant  or 
^odaats  shall  be  at  liberty  to  enter  up  judgement  of  non  pross.,  and 
P'^^ceed  as  in  such  case  is  provided  by  law. — ^Ib. 


180  LAW  OF  MAGISTRATES. 

And  the  sheriflf,  or  other  officer  having  authority  to  grant  replefins, 
Bond.  ahall,  in  every  replevin  of  a  distress  for  rent,  take,  in  his  own  name, 
from  the  plaintifi)  and  two  sureties,  a  bond  in  double  the  value  of  the 
goods  distrained,  to  be  ascertained  on  the  oath  of  one  witness,  and  con- 
ditioned for  prosecuting  the  suit  with  effect,  and  without  delay,  and 
for  duly  returning  the  goods  distrained,  in  case  a  return  shall  be  awar- 
ded, before  any  ddive ranee  be  made  of  the  distress;  and  the  sheriff 
shall  assign  such  bond  to  the  avowant,  or  person  making  conusance. 
11  G.  2,c.  19,  s.  23. 
In  all  cases  of  replevin,  the  security  given  by  the  plaintiff*  shall  be 
Liabiiitjof  bound  and  obliged,  not  only  for  the  return  of  the  goods  distrained,  hot 
also  in  case  the  said  goods  shall  be  insufficient  to  satisfy  the  rent  for 
which  the  distress  is  made,  or  in  case  the  same  shall  be  eloigned,  for 
the  full  amount  of  the  rent  for  which  the  distress  shall  be  made,  and  all 
costs  of  suit  which  may  be  adjudged  against  the  plaintiff  in  the  action; 
and  it  shall  be  the  duty  of  the  sheriff  executing  the  writ  of  replevin, 
to  take  bond  and  security  according  to  law,  for  such  amount  as  shall 
be  sufficient  to  cover  all  such  sums.     A.  A.,  1808. 

9th.  Sale  of  the  Distress. 
In  flvedayi.  Where  any  goods  shall  be  distrained  for  rent,  upon  lease  or  contract, 
and  the  tenant  or  owner  of  the  goods  distrained,  shall  not,  within  five 
days  afler  such  distress  taken,  and  notice  thereof,  (with  the  cause  of 
such  taking)  lefl  at  the  chief  mansion  house,  or  other  most  notorious 
place  on  the  premises,  replevy  the  same;  in  such  case,  the  penon 
distraining  shall,  with  the  constable  of  the  parish  or  place  where  such 
distress  shall  be  taken,  cause  the  goods  or  chattels  so  distrained  to  be 
appraised  by  two  appraisers,  sworn  to  appraise  the  same  truly,  accor- 
ding to  the  best  of  their  understandings;  and  after  such  appraisement 
shall  sell  the  same  for  the  best  price  can  be  gotten  for  them,  forsatil- 
faction  of  the  rent,  and  charges  of  the  distress;  leaving  the  overpb>f 
if  any,  with  the  constable  for  the  owner's  use.     2  W.  sess.,  1  c.  5. 

iOlh.  Case  of  tenant  holding  over. 
By  the  8  Ann.,  c.  14.  Whereas,  tenants  pour  autre  vie  (that  ih 
holding  during  the  life  of  another  person,)  and  lessees  for  years,  or  a' 
will,  frequently  hold  over  after  the  determination  of  the  lease;  and 
whereas,  ader  the  determination  of  such,  or  other  leases,  no  distreii 
can  be  made  for  arrears  of  rent,  tliat  grew  due  on  such  leases,  before 
the  determination  thereof;  it  is  therefore  enacted,  that  it  shall  be  la^' 
ful  to  distrain  after  the  determination  of  such  lease,  in  the  sani0 
manner  as  if  it  had  not  been  determined;  provided  that  the  distress  be 
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uuie  within  six  calendar  months  after  the  determination  of  the  lease, 
nd  during  the  continuance  of  the  landlord's  title  or  interest,  and  during 
tepossenioa  of  the  tenant  from  whom  such  arrear  became  due..    S. 

A  lease  at  will  is  understood  to  be  for  a  year  certain;  and  if  a 
uymt  takes  from  year  to  year,  either  party  must  give  reasonable 
odoe  before  the  end  of  the  year ;  which  reasonable  notice  varies 
ccordingto  the  custom  of  different  countries.     Burr.  Reports,  1609. 

11/A.  Rent  in  case  of  an  execution. 
By  the  8  Ann.,  c.  14;  no  goods  being  on  any  messuage,  lands,  or  coodi mi  to 
inements  leased  for  life,  term  of  years,  at  will,  or  otherwise,  shall  be  ^ufmt 
lUe  to  be  taken  by  execution,  unless  the  party  at  whose  suit  the  ^^' 
[ecution  is  sued  out,  shall,  before'  the  removal  of  such  goods  from 
fthe  premises,  pay  to  the  landlord,  or  his  bailif7|  all  such  rent  as 
lall  be^  then  due,  for  the  premises;  provided,  that  it  amount  not  to 
ore  than  one  year's  rent ;  and  if  the  arrears  shall  exceed  one  year's 
nt,  then  the  party  paying  such  landlord  one  year's  rent,  may  proceed 
execute  his  judgement.     S.  1. 

And  in  case  of  two  executions,  there  shall  not  be  two  year's  rent 
•id  to  the  landlord ;  for  the  intent  of  the  act  was  to  reserve  to  the 
odlord  only  the  rent  for  one  year;  and  it  was  his  own  fault  if  he  let 
ore  run  in  arrear;  therefore  one  year's  rent  to  the  landlord  being 
id  to  him  on  the  first  execution,  the  sheriflTis  not  to  levy,  for  him 
;tio,  any  thing  on  a  subsequent  execution.     Str.,  1024. 

a  landlord  does  not  distrain,  himself  in  person,  he  should  empower 
a  constable  to  levy  by  distress,  as  follows: 

Know  all  men  by  these  presents,  that  I,  A.  B.,  do  hereby  authorise 
id  appoint  B.  C,  to  take  any  person  or  persons  to  his  assistance, 
li  enter  into  the  house  (or  plantation)  cf  C.  D.,  and  there  to  make 
itress  of  all  such  goods  and  chattels  as  are  upon  the  premises,  for 
pounds,  for  one  quarter's  rent  (or  one  year's  rent,  as  the  case  is) 
e  to  me,   on  and  after  the    said  goods  are   so 

(trained,  if  the  said  C.  D.  doth  not,  within  the  time  limited  in  the 
itQte  for  that  purpose  made,  replevy  the  same ,  or  pay  the  said  rent, 
en  and  in  such  case,  I  do  hereby  authorise  you  to  cause  the  said 
Kxls  to  be  appraised,  sold  and  applied,  as  by  the  said  act  is  directed; 
^  for  your  so  doing,  this  shall  be  your  warrant.  Witness  my  hand 
Mi  seal,  this         day  of        in  the  year 

A.  B.     [l.  8.] 
^hen  the  goods  are  distrained  by  virtue  of  the  above  power,  the 
21 
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constable  or  attorney  employed,  should  immediately  oider  them  to  be 
locked  up  in  one  of  the  rooms  of  the  house,  or  removed  off  the  premi- 
ses, as  shall  be  thought  most  safe,  first  taking  an  inyentory,  which 
must  be  entitled  in  this  manner : 
loventMy.  An  inventory  of  the  several  goods  that  were  seized  and  distrained 
by  me,  whose  name  is  underwritten,  in  the  house  (or  plantation) 
of  ii\  street,  in  Charleston,  (or  any  other  place)  by  an 

authority  of  to  me  for  that  purpose  given,  for        poundsyforone 

quarter's  (or  one  year's)  rent,  due  on  thp  day  of 

which  goods  were  seized  the  day  of  instant,  for  the  use 

of  the  said 

ImprimiSj  in  the  cellar,  &c. 

In  the  lower  rooms,  &c.  • 

In  the  upper  rooms,  dtc. 

In  the  kitchen,  &c. 
This  inventory  must  be  signed  by  the  appraisers,  and  by  the  con- 
stable or  other  person  employed. 

^][^  >  Sworn  appraisers. 

Constable. 

Together  with  the  copy  of  the  above  inventory,  the  tenant  must 
receive  the  following  note : 

Notice. 
.     A.  T., 

Take  notice,  that  by  the  authority,  and  on  the  behalf  of  your  landtord, 
A.  L.,  I  have  this  day  of  in  the  year  distrained  the  MTartl 
goods  and  chattels  specified  in  the  schedule  annexed,  in  your  houses, 
out- houses,  and  grounds,  at  for  pounds  arrear  of  rent  doe 

to  him,  the  said  A.  L.;  and  if  you  shall  not  pay  the  said  rent  so  doOt 
and  in  arrear  as  aforesaid,  or  replevy  the  said  goods  and  chatte]i»  I 
shall,  afler  the  expiration  of  five  days  from  the  date  hereof,  cause  the 
said  goods  and  chattels  to  be  appraised  and  sold,  according  to  the 
statute,  in  that  case  made  and  provided.  Given  under  my  hand,  the 
day  and  year  first  above  written.  A.  D. 

Witness,  that  a  copy  hereof  was  this  day  delivered  to  the  said  A. 
T.,  (or  left  at  the  chief  mansion-housi  of  the  said  A.  T.) 

A.  W. 
Appraiser's  Oath. 

You,  and  each  of  you,  shall  well  and  truly  appraise  the  goods  and 
chattels  mentioned  in  this  inventory,  according  to  the  best  of  your  un- 
derstanding:  So  help  you  God. 
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Farm  of  the  Appraisement. 
The  appraisement  may  be  in  the  form  of  the  inventory,  specifying 
the  particulars,  and  their  respective  valuation,  and  then  add  at  the  end: 
Appraised  by  us,  this        day  of        in  the  year 

b'  p'  k  '^^®™  appraisers. 

N.  B.  The  person  distraining^  must  take  care  to  keep  a  copy  of  the 
tMvemiory^  appraisement  and  notice. 

Landlords  should  always  take  care  to  get  the  tenant  to  acknowledge 
the  terms  of  his  tenure^  in  presence  of  witnesses^  or  else  reduce  the  terms 
into  ^triting* 


DOGS. 

A  mastiff  going  into  the  street  unmuzzled,  from  the  ferocity  of  his  p<^inc  at 
nature,  being  dangerous  and  a  cause  of  terror  to  the  citizens  of  the 
State,  seemeth  to  be  a  common  nuisance,  and  consequently,  the  owner 
may  be  indicted  for  suffering  him  to  go  at  large. 

If  a  man  has  a  dog  that  kills  sheep,  this  is  not  a  public  nuisance,  Killing 
bat  the  owner  ofthe  dog  (knowing  thereof)  is  liable  to  an  action;  but 
if  he  is  ignorant  of  such  quality,,  he  shall  not  be  punished  for  this  kill- 
ing :  and  in  an  action  upon  the  case  for  such  killing,  the  plaintiff  shall 
be  required  to  prove  in  evidence,  that  the  dog  had  used  to  kill  sheep. 
Dyer,  25;  Het.,  171. 

And  in  order  to  maintain  an  action  for  biting  by  the  defendant's  oitiog. 
dog,  it  must  be  proved  also,  that  he  knew  his  dog  to  be  used  to  bite ; 
but  one  instance  is  sufficient  in  that  case.     12  Mod.,  555. 

And  if  a  man  keeps  a  dog  accustomed  to  bite  sheep,  and  he  knows 
it,  and  notwithstanding  he  keeps  the  dog  still,  and  afterwards  the  dog 
bites  an  horse,  this  shall  be  actionable,  although  he  had  been  known 
before  to  bite  sheep  only ;  because  the  owner,  after  notice  ofthe  first 
mischiei^  ought  to  have  destroyed  or  hindered  him  from  doing  any 
hurt.    Ld.  Raym.,  110. 


DRUNKENNESS. 

1st.  How  far  an  excuse  for  crime. 
With  respect  to  a  person  non  compos  mentis  from  drunkenness,  a 
qwciea  of  madness  which  has  been  termed  dementia  affectata^  it  is  a 
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Not  if         settled  rule,  that  if  the  drunkenness  be  voluntary,  it  cannot  ezcuio 

^°  ^  '  man  from  the  commission  of  any  crime,  but  on  the  contrary,  mutt  1 
considered  as  an  aggravation  of  whatever  he  does  amiss.    Yet  il 

By  oiben.  person,  by  the  unskilfulness  of  his  physician,  or  by  the  contrivaa 
of  his  enemies,  eat  or  drink  such  a  thing  as  causes  frenzy,  this  pi 
him  in  the  same  condition  with  any  other  frenzy,  and  equally  excua 
him ;  also,  if  by  one  or  more  such  practices,  an  habitual  or  fix 

If  n^zy  be  ^QQ2y  be  caused,  though  this  madness  was  contracted  by  the  vice  a 
will  of  the  party,  yet  the  habitual  and  fixed  frenzy  caused  therel 
puts  the  man  in  the  same  condition  as  if  it  were  contracted  at  fii 
involuntarily.  And,  though  voluntary  drunkenness  cannot  excin 
from  the  commission  of  crime,  yet  where,  as  upon  a  charge  of  muide 
the  material  question  is,  whether  an  act  was  premeditated,  or  doi 
only  with  sudden  heat  and  impulse,  the  fact  of  the  party  being  intoi 
cated,  has  been  holden  to  be  a  circumstance  proper  to  be  taken  ini 
consideration.     1  Russell,  p.  6. 

2d,  How  Punished* 

Pererais  ^^  ^^^  of  1691, 2d  S.  L.,  p.  69;  and  whereas,  the  odious  and  load 

found  drunk,  goii^egfn  of  drunkenness  hath  of  late  grown  into  common  use  withi 
this  province,  being  the  root  and  foundation  of  many  other  enonboc 
sins;  Be  it  therefore  cnacledy  that  every  person  and  persons  that  sbs 
bo  found  drunk,  shall  forfeit  the  sum  of  five  shillings  for  every  sue 
ofilence. 


Where 
malice  ia  in 
quesliun. 


DUELLING 


Definition. 


When 
killing  by, 
murder. 


Is  the  fighting  between  two  persons  by  agreement,  upon  800 
quarrel  precedent.     1  Tomlins,  589. 

\st.  Of  the  offence  at  Common  Law. 

If  either  party  in  a  duel  be  killed,  the  other  principal  and  secoiM 
are  guilty  of  murder,  and  this,  whether  the  seconds  fight  or  not.  i 
P.  C,  47,  51. 

If  two  persons  quarrel  over  night,  and  appoint  to  fight  the  next  da; 
or  quarrel  in  the  morning,  and  agree  to  fight  in  the  afternoon,  orflQC 
a  considerable  time  afler,  by  which  it  may  be  presumed  the  blood  wi 
cooled,  and  they  meet  and  fight  a  duel,  and  one  kill  the  other,  it 
murder.    3  Inst.,  62;  H.  P.  C,  48;  Kel.,  66.     And  whenever 
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appear  that  he  who  kills  another  in  a  duel,  or  fighting  on  a  sudden 
qoanrel,  was  master  of  his  temper  at  the  time,  he  is  guilty  of  murder; 
u  if  after  the  quarrel,  he  fall  into  another  discourse  and  talk  calmly 
thereon,  or  alledge  that  the  place  where  the  quarrel  happens,  is  not 
cooTenient  for  fighting;  or  that  his  shoes  are  too  high  if  he  should 
figh  at  present,  &c.  Kel.,  56;  1  Lev.,  180. 
Vmte  challenge  another,  who  refuses  to  meet  him,  but  tells  himwim 

A    I  chilleiifi  to 

tnt  ke  shall  go  the  next  day  to  such  a  place  about  business,  and  then  not  acceiited. 
Ae  challenger  meets  him  on  the  road  and  assaults  the  other;  if  the 
^^rinthis  case  kill  him,  it  will  be  only  manslaughter;  for  there  is 
BO  acceptance  of  the  challenge  or  agreement  to  fight;  and  if  the  person 
ehallenged  refliseth  to  meet  the  challenger,  but  tells  him  that  he  wears 
a  i^ord,  and  is  always  ready  to  defend  himself,  if  then  the  challenger 
attack  him  and  is  killed  by  the  other,  it  is  neither  murder  nor  man- 
a^aoghter,  if  necessary  in  his  own  defence.     Kel.,  56. 

If  one  kill  another  in  a  deliberate  duel,  under  provocation  of  charges 
gainst  his  character  and  conduct,  however  grievous,  it  is  murder  in  Smv^ 
him  and  his  seconds;  and  therefore  the  bare  incitement  to  fight,  !^!?ter. 
^hoagh  under  such  provocation,  is  in  itself  a  very  high  misdemeanor, 
though  no  consequence  ensue  thereon  against  the  peace.     3  East's 
Kep.,581. 

An  endeavor  to  provoke  another  to  commit  the  misdemeanor  of 
lending  a  challenge  to  fight,  is  iUelf  an  indictable  misdemeanor,  parti- ^^"^^^ 
^rly  where  such  provocation  is  given  by  a  writing,  containing 
libelloas  matter,  and  alledged  to  have  been  done  with  intent  to  do  the 
party  bodily  harm,  and  to  break  the  king's  peace;  the  sending  such 
^og  being  an  act  done  towards  procuring  the  commission  of  the 
i&iademeanor,  meant  to  be  accomplished.     6  East's  Rep.,  464. 

2d.  Of  Statutory  Offence. 
Bj  Act  of  1812,  5th  S.  L.,  671,  as  altered  and  repealed  by  Act  of 
1^34,  6S.  L.,  515;  if  any  person  or  persons,  resident  in,  or  being  au„g„jn- 
citizen  of  this  State,  shall  fight  a  duel,  or  shall  give  or  accept  a  chal-  proMb»««i 
'^  to  fight  a  duel,  within  this  State,  or  shall  cause  any  such 
^Menge  to  be  sent,  given  or  accepted,  within  this  State,  or  within 
^limits  of  the  United  States,  his  or  their  seconds,  and  all  and  every  . 
^r  person  or  persons  directly  or  indirectly  concerned  in  fighting  any 
^If  or  sending,  giving,  accepting,  or  carrying,  or  conveying  any  such 
^eoge,  their  counsellors,  aiders  and  abettors,  upon  being  thereof     i 
*t»JTicted  in  any  Court  having  jurisdiction,  shall  be  imprisoned  for  a 
^'tn  not  exceeding  twelve  months,  and  a  fine   not  exceeding  two 
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thousand  dollars.    Provided,  however,  that  in  case  any  death  dn 

happen  in  consequence  of  any  duel,  this  act  shall  not  be  so  constru 

as  to  save  the  offenders  from  the  pains  and  penalties  of  the  laws  of  t 

land,  provided  for  the  punishment  of  homicide. 

oncconecrn-     By  Act  of  1823,  6th  S.  L.,  208;  that  from  and  after  the  passing 

evideiieS^^  this  act,  upon  the  trial  of  all  indictments  for  duelling,  which  sb 

crimtnatiDg  hereafter  be  prosecuted  in  this  State,  any  person  concerned  there 


either  as  principal  or  second,  or  as  counselling,  aiding  and  abetting 
such  duel,  shall  and  may  be  compelled  to  give  evidence  against  t 
person  or  persons  actually  indicted,  without  criminating  himself^ 
subjecting  or  making  himself  lijtble  to  any  prosecution,  penalty,  £ 
leiture  or  punishment,  on  account  of  his  agency  in  such  duel;  and 
every  case  where  two  or  more  persons  shall  be  charged  in  any  indi 
ment  for  fighting  a  duel,  or  being  concerned  therein,  either  of  st 
persons  may  be  used  as  a  witness  or  witnesses  in  behalf  of  the  Sta 
by  having  his  or  their  names  stricken  out  of  the  indictment,  or  oth* 
wise,  at  the  direction  of  the  attorney  general  or  solicitor  conduct! 
such  prosecution,  of  which  an  entry  shall  immediately  be  made  on  t 
nlinutes  of  the  Court;  and  in  case  any  such  person  or  persons  so  us 
as  witness  or  witnesses,  inbehalf  of  the  State,  in  any  prosecution  1 
fighting  a  duel,  or  for  being  concerned  therein,  shall  afterwards 
indicted  for  the  same  oftence,  the  fact  of  his  or  their  being  used 
witness  or  witnesses  on  the  former  prosecution  for  the  same  ofienc 
shall  and  may  be  pleaded  in  bar  to  such  subsequent  indictment,  ti 
on  proof  thereof,  by  competent  evidence,  such  person  or  persons  sh 
be  thereof  acquitted  and  discharged. 

Under  which  it  has  been  held,  that  a  challenge  delivered  in  tl 

Challenge  to  •a 

light  In        State  to  fight  a  duel  in  Georgia,  is  a  breach  of  the  law  of  this  Sti 

Bute.         against  duels,  and  is  indictable  here.    State  vs.  Taylor,  1  Tr.  R.,  10 

A  verbal  challenge  upon  sudden  controversy,  and  though  giv^ 

qhaiieoge.    without  the  intervention  of  a  second,  is  an  ofience  against  the  act 

1812.     State  vs.  Strickland,  2  N.  &  Mc,  181. 

Precedent. 

I.  WarraTU, 

•  State  of  South^Casolina,  > 
District,      J 

By  ,  magistrate,  in  and  for  the  said  State. 

To  any  lawful  Constable. 
Whereas,  it  appeareth  to  me,  upon  the  oath  of  ,  that  (( 

names  of  the  principals.)    (State  here  the  acts  done  by  them,)  i 
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that  (the  names  of  the  others  concerned  therein,)  were  engaged 
thereio,  (as  seconds,}  or  (by  causing  a  challenge,)  or  as  (counsellors 
and  abettors.) 

These  are,  therefore,  to  command  you  to  apprehend  the  said  named 
penoDi,  to  bring  them  before  me,  to  be  dealt  with  according  to  law. 
Given  under  my  hand  and  seal,  at         ,  this         day  of         ,  one 
thousand  eight  hundred  and 

A.  B.,    [l.  s.] 

Magistrate; 

2d.  Recognizance, 

Observe  that  if  either  party  be  killed  in  duel,  the  punishment  of  the 
other  principal  and  seconds  is  death,  without  benefit  of  clergy,  and  in 
>uch  case,  a  magistrate  may  never  admit  to  bail.  Observe  also,  that 
the  greatest  extent  of  the  fine  being  two  thousand  dollars,  the  recog- 
niance,  according  to  act  of  1839,  must  not  be  for  less  than  that 
aowttot. 

TrI  StATB  of  SoUTH-CABO&tlVA. 

Be  it  remembered,  that  on  the        day  of        in  the  year  of  our 
Lord  one  thousand  eight  hundred  and        pdVsonally  appeared 
he&reme,  magistrate,  in  and  for  the  said  State,  who  acknow- 

l^ed  themselves  indebted  to  the  State  of  South  Carolina,  that  is  to 
^h  the  said  in  the  sum  of  two  thousand  dollars,  and  the  said 

in  the  sum  of  two  thousand  dollars,  like  money,  to  be  levied 
<^ their  separate  lands  and  tenements,  goods  and  chattels,  respedtively, 
^  and  for  the  use  of  the  State,  if  the  above  mentioned  shall 

^  in  the  performing  the  condition  underwritten. 

The  condition  ot  this  recognizance  is  such,  that  if  the  said 

^personally  appear  before  the  Court  of  General  Sessions,  to  be 

kUenatthe  usual  place  of  judicatures  in  on  the 

Monday  in  then  and  there  to  answer  to  a  bill  of  indictment, 

^  be  prefemid  against  him,  (for  fighting  a  duel)  or  (for  giving  or 

leodlog  a  chaOenge  to  fight  a  duel,  within  this  State,)  or  (for  accepting 

^challenge  to  fight  a  duel  within  this  State,)  or  (for  causing  a  chal- 

:   ^oge  to  fight  A  duel,  to  be  given  or  sent  within  this  State,)  or  (for 

^^iog  a  challenge  to  fight  a  duel,  to  be  accepted  within  this  State,) 

^  (for  being  concerned  in  any  of  the  above,)  or  (for  carrying  or  con- 

Tejing  a  challenge  to  fight  a  duel,)  or  (for  committing,  aiding  and 

^ttiog,  inany  ofthe  above,)  and  to  do  and  receive  what  shall  be 

Mjoined  by  the  Court,  add  not  to  depart  the  Court  without  license; 

lad  m  the  meantime,  that  the  said  do  keep  the  peace  of  the 
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State,  and  be  of  good  behaviour  towards  all  the  citizens  thereof,  an 
especially  towards  the  said  ;  then  this  recognizance  t 

be  null  and  void,  or  else  to  remain  in  full  force  and  virtue. 
Taken  and  acknowledged  the  day  and  > 
yearabove  written,  before  me.  ) 

Signed,  [i.  8.] 

A.  B.,  Magistrate.  [l.  s.] 

If  it  be  brought  to  the  notice  of  a  magistrate  that  two  persons  ar 
suspected  of  being  about  to  fight  a  duel,  and  good  reason  be  shewofo 
sucl^  suspicion,  ho  should  forthwith  cause  such  persons  to  be  arrested 
and  require  them  to  give  bonds  for  the  peace. 

8.  Form  of  such  Recognizance, 
Penal  Clause,  as  above. 
Condition.  The  condition  of  this  recognizance  is  such,  that  if  the  above  bouo 
A.  B.  do  keep  the  peace  of  the  State,  and  be  of  good  behaviou 
towards  all  the  citizens  thereof,  and  especially  towards  C.  D.,  an 
particularly  if  ho  shall  not  fight  a  duel,  or  shall  not  send,  or  give,  o 
accept  a  challenge  to  fight  a  duel,  within  this  State,  or  shall  notcaus 
any  such  challenge  to  be  given,  sent,  or  accepted,  within  this  State 
or  within  the  limits  of  the  United  States,  for  one  year  and  a  day,  the 
the  above  recognizance  shall  be  null  and  void,  or  else  to  remain  ii 
full  force  and  virtue. 

Taken  and  acknowledged  the  day  and  i 

year  above  written,  before  me. 

'  .    Signed,  [l.  s.] 

A.  B.,  Magistrate.  [&•>*] 


DURESS. 

2d.  Bum.,  J.,  p.  57.  Duress  is  where  a  person  is  kept  in  prisoi 
DuroM,  or  restrained  of  his  liberty,  contrary  to  the  order  of  law,  or  threatenc 
to  be  killed,  maimed,  or  beaten:  and  if  such  person,  so  in  prison, ( 
in  fear  of  such  threats,  make  any  specialty  or  obligation  by  reason 
such  imprisonment  or  threats,  such  deed  is  void  in  law;  and  in  ai 
action  brought  upon  such  specialty,  the  party  may  plead  that  it  w 
made  by  duress,  and  so  avoid  the  action. — CoweL 
Bflect  on  Every  legal  contract  roust  be  the  act  of  the  understanding,  wfai 
they  are  incapable  of  using,  who  are  undar  restraint  and  terrors;  ai 


contract. 
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therefore  the  law  requires  the  free  assent  of  the  parties,  as  essential 
toerery  contract,  and  that  they  are  not  under  any  force  or  violence. 
2BacAbr.,  155. 

It  seems  clearly  agreed,  that  where  a  person  is  illegally  restrained  Bondwiuie 
)f  hi*  liberty,  by  being  confined  in  a  common  jail  or  elsewhere,  and  ""*'*'*  ^'*'* 
ioriogsuch  restraint,  enters  into  a  bond  or  other  security  to  the  person, 
vIh)  causes  the  restraint,  that  he  may  avoid  the  same  for  duress  of 
aniMwonroent.— Co.  Litt.,  253;  Jenk.,  166. 

Lord  Coke  says,  that  for  menaces,  a  man  may  avoid  his  own  act  in 
!bor  instances  :  for  fear  of  loss  of  life,  loss  of  member,  of  mayhem,  or 
^pnsonment.     1  Inst.,  488. 


ELECTIONS. 

let.  Op  the  Oath,  Powers,  and  Duties  op  Managers. 

M.  Op  the  Qualifications  of  Voters. 

U.  Op  offences  against  the  freedom  of  Elections* 

l«l.  Cfihe  Oath  J  Powers  ^  and  duties  of  Managers. 
By  resolution  of  December  16,  1833,   1  S.  L.,  199,  managers  of 
lections  are  required  to  take  an  oath  or  affirmation,  *•  that  they  jvill  ^^^' 
utbHiUy  and  impartially  carry  into  execution,  the  elections  in  which 
t^y  may  serve,  agreeably  to  the  Constitution  of  the  State  of43outh» 
^Una.*' 

6tb  8&  L.,  94,  sec.  1st.     From  and  after  the  passing  of  this  Act,  ^^  ^^^^ 
«  autnagers  appointed  to  conduct  elections,  to  be  made  by  the'**^'^ 
)ople,  shall  be,  and  they  are  hereby,  authorized  and  empowered  to 
bipister  to  each  other,  respectively,  the  oath  or  otAn  prescribed  to 
)  taken  before  entering  on  the  duties  of  their  appointment. 
ByActof  1831, 6th  S.    L.,  p.  443,  sec.   1,  2,  8,  4;   The  mana-powenof 
n  of  elections  for  members  of  Congress,  of  the  Legislature,  sherifis*  "J"^" 


)rfa,  and  all  other  district  officers,  and  also  for  the  Intendant  and 
aniens  of  the  city  of  Charleston,  and  also  the  officers  of  all  incor- 
ritad  towns  in  this  State,  shall  have  authority  to  administer  oaths  AdmUdrtw 
1  examine  witnesses  in  all  matters  concerning  the  duties  of  their 
KMntment,  and  to  maintain  regularity  and  order  at  their  respective 
Is;  and  if  any  person  shall  refuse  to  obey  the  lawful  commands  of 
oaoagers,  while  in  the  execution  of  their  duties,  or  by  disorderly 
duet  in  their  presence  or  hearing,  shall  disturb  their  proceedings, 
22 


■nd  name  of 
▼oter  to  be 
Mtdown* 
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Onmn^  thej  maj,  by  an  order  in  writing,  commit  the  person  so  offending  h 
the  common  jail  of  the  district,  during  the  day  of  election  on  whici 
such  disturbance  is  committed;  and  such  order  shall  be  executed  b] 
the  sheriff^  or  any  constable  to  whom  the  same  may  be  delivered ;  o. 

obey™"'^  if  none  be  present,  by  any  other  person  deputed  by  the  managers  ii 
writing ;  and  the  sheriff,  constable,  or  other  person  executing  sucA 
order,  shall  be  entitled  to  the  same  fees  as  for  other  arrests,  to  be 
defrayed  by  the  party  so  offending,  before  his  discharge,  unless  be 
shall  make-oath  of  his  inability  to  pay  the  same. 

It  shall  be  the  duty  of  the  managers,  in  holding  an  election  in 
the  parishes  of  St.  Philip's  and  St.  Michael's,  to  set  down  in  writiogf 
the  particular  place  of  residence,  as  well  as  the  name,  of  every  voter, 
and  also  to  designate  that  the  oath  was  taken,  in  case  such  voter  wis 
sworn  to  his  qualification. 

if  any  person  offering  to  vote,  shall  be  challenged  as  unquali' 
fied,  by  a  manager,  or  by  any  other  person  entitled  to  vote,  the 
manager  shall  declare  to  the  person  so  challenged,  the  qualification! 
of  a  voter;  and  if  he  shall  state  himself  to  be  duly  qualified,  and  the 
challenge  shall  not  be  withdrawn,  the  managers,  except  for  the  elec- 
tion of  Intendant  and  Wardens  of  the  city  of  Charleston,  and  also  ol 
the  officers  of  all  incorporated  towns  or  villages  within  this  State, 

o%th  to  be  shall  then  tender  to  him  the  following  oath,  if  he  be  a  person  claiming 
to  be  qualified  by  residence :  You  do  swear,  or  affirm,  that  you  tr« 
a  citizen 'of  this  State,  of  the  age  of  twenty-one  years,  and  have  reside 
therein  two  years  previous  to  this  election  ;  that  you  are  now  a  reii 
dent  of  this  district  or  parish,  and  have  been  a  resident  therein  forth 
last  six  months;  that  you  are  not  a  pauper,  soldier  or  non-eommb 
sioned  officer  of  the  army  of  the  United  States,  and  that  you  have  do 
voted  at  this  election/'  If  the  person  offering  to  vote,  does  not  clain 
to  be  qualified  by  residence,  the  managers  shall  tender  to  him  th< 
following  oath  :  **You  do  swear  that  you  are  a  citizen  of  this  State 
ofthe  ageoftwenty^ne  years,  and  have  resided  therein  two  year 
previous  to  this  election;  that  you  have  a  freehoM  of  fifly  acrei  e 
land,  or  a  town  lot,  in  this  district  or  parish,  and  that  you  have  beei 
legally  seized  and  possessed  of  the  same  lot  for  the  last  six  montbi 
that  you  are  not  a  pauper,  non-commissioned  officer  or  soldier  of  tb 
army  of  the  United  States,  and  that  you  have  not  voted  at  this  elec 
tion. 

And  if  any  person  shall  refuse  to  take  the  oath  so  tendered,  c 
if  the  managers  shall  otherwise  be  satisfied  that  he  is  not  qualified,  hi 
vote  iball  be  rejected. 
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Tbe  managere  to  whom  write  of  election  are  addressed,  in  case  ofJJ^SS^ 
ekctioo  for  members  of  Assembly,  are  required  to  giro  public  notice 
in  writing  of  such  election,  two  Sundays  before  the  appointed  time  of 
•l«ctioo,  at  the  door  of  the  Church,  or  some  other  public  place,  as 
shall  be  appointed  in  said  writ ;  and  said  election  shall  be  held  upon 
the  same  days  at  all  places,  where  elections  are  appointed.  Act  1721, 
88.  L.,  185;  also  p.  436,  sees.  4th  and  5th. 

And  for  preventing  frauds  in  all  elections  as  much  as  possible,  U  Mmner  of 
is  hereby  enacted^  by  the  authority  aforesaid,  that  the  names  of  the  ^'^'^^ 
electors  for  members  of  the  Commons  House  of  Assembly,  shall  be 
fcirlj  entered  in  a  book  or  roll,  for  that  purpose  provided  by  the 
charch wardens,  or  other  persons  appointed  for  managing  elections, 
to  prevent  any  person's  voting  twice  at  tbe  same  election;  and  the 
maoDer  of  their  voting  shall  be  as  hereinalter  directed,  that  is  to  say, 
osch  person  qualified  to  vote,  as  is  above  directed,  shall  put  into  a 
box,  glass,  or  sheet  of  paper,  prepared  for  the  purpose  by  the  said 
ohirchwardens,  or  other  persons,  as  is  above  directed,  a  piece  of 
piper  rolled  up,  wherein  is  written  the  names  of  the  Representatives 
lie  rotes  for,  and  to  which  paper  the  elector  shall  not  be  obliged  to 
nibicribe  his  name ;  and  if)  upon  the  scrutiny,  two  or  more  papers, 
^persons  written  thereon  for  members  of  Assembly,  be  found 
tolled  up  together,  or  more  persons  names  be  found  written  in  any 
Ptper  than  ought  to  be  voted  for,  all  and  every  such  paper  or  papers 
liudl  be  invalid  and  of  no  effect;  and  that  those  persons,  who,  after 
^  (he  papers  and  votes  are  delivered  in,  and  entered  as  aforesjiid, 
U  be  found  (upon  scrutiny  made)  to  have  the  majority  of  votes, 
UB,  and  shall  be  deemed  and  declared  to  be  members  of  the  succeed- 
isg  Comdions  House  of  Assembly,  so  as  they  be  qualified  as  is  here- 
UNifter  direeled. 

And  he  it  further  enacted,  by  the  authority  aforesaid,  that  thoBowtiM 
m  election  shall  not  continue  longer  than  twj  days,  and  that  the  be  muiaftd. 
^  elections  shall  begin  at  nine  in  the  morning,  and  end  at  four  in 
^evening;  and  that  at  adjourning  of  the  poll,  at  conveAient  hours, 
io  the  time  of  the  aforesaid  election,  the  churchwardens,  or' other 
Ponons  as  aforesaid,  irr.powered  to  manage  the  said  elections,  shal^ 
>eftl  np  the  said  box,  glass  or  paper,  wherein  are  put  all  the  votes, 
^Q  delivered  in,  and  rolled  up  by  the  electors  as  aforesaid,  with 
their  own  seals,  and  the  seals  of  any  two  or  more  of  the  electors  that 
^rethen  present;  and  upon  opening  the  poll,  shall  unseal  the  said 
1^,  glass  or  paper,  in  the  presence  of  the  s^id  electors,  in  order  to 
Proceed  in  the  said  election. 
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NociMor 

election, 
bow  given, 
InciMof 
clerk,  etc 


Vaesnclee, 
how  filled. 


proceedlng» 
on  failure  of 
eleeUoo. 


Managmto 
count  the 
Totee.  declare 
elecUoo,  etc 


By  Act  of  1839,  sec.  1;  Wherever  a  Tacancj  is  about  to 
occur  in  the  office  of  Clerk,  Ordinary,  or  Sheriff,  in  any  district  Id 
this  State,  by  expiration  of  the  term  of  the  incumbent,  it  shall  be  the 
duty  of  the  acting  Clerk  of  the  Court  of  Common  Pleas,  at  least  two 
months  before  the  term  when  such  vacancy  shall  happen,  to  adyertiis 
an  election  to  fill  such  vacancy  at  the  Court  House  door,  at  five  other 
public  places  in  tl  e  district  at  least,  and  in  a  newspaper,  if  any  such 
be  printed  in  the  district,  giving  thirty  days'  notice  of  the  time  of  aock 
election,  and  specifying  any  Monday  succeeding  the  expiration  of 
thirty,  and  before  the  expiration  of  sixty  days,  as  the  day  of  election; 
and  he  shall  also  issue  a  notice,  to  be  served  by  the  acting  8berifl( 
to  the  several  sets  of  managers  of  elections  in  the  district,  to  attend 
at  their  reppective  polls  on  the  day  appointed,  who  shall  so  attend,  sod 
open  them  between  the  same  hours ;  and  in  other  respects,  the  elec- 
tion shall  be  conducted  in  like  manner,  as  is  prescribed  for  the  elee- 
tion  of  members  of  either  branch  of  the  Legislature.  For  every  in- 
stance in  which  the  Clerk  shall  render  the  services  herein  required 
of  him,  he  shall  be  entitled,  upon  making  satisfactory  proof  thereof  to 
the  treasurer  of  his  division,  to  receive  from  the  public  treasury  ten 
dollars. 

When  any  vacancy  shall  occur  in  either  of|the  offices  afbreeald, 
by  the  death,  resignation,  removal  from  the  district  or  State,  remonl 
from  office  of  the  incumbent,  or  by  the  death,  omission  or  refuialto 
qualify,  within  the  time  prescribed,  of  liny  officer  elect,  or  by  the 
lunacy  of  the  incumbent,  ascertained  by  inquisition  found,  it  shall  be 
the  duty  of  the  acting  Clerk  aforesaid  to  advertise  for  an  election,  iiA 
to  issue  notice  to  the  managers  aforesaid,  who  shall  conduct  the 
election  as  prescribed  in  the  first  section  of  this  Act.  If  the  Clerk 
shall  fail  to  advertise  and  give  the  notice  herein  required,  the  mana* 
gers  of  elections  shall  nevertheless  proceed  to  advertise  and  hold  ttt 
election  as  hcreiiAefore  directed ;  and  the  Clerk,  for  every  wiUd 
neglect  hereittp  shall  be  liable  to  indictment  and  punishment,  as  for  • 
high  misdemeanor. 

Whenever  two  candidates,  for  either  of  the  offices  aforesaidi 
may  have  the  same  number  of  votes,  or  when  an  election  hereio 
directed,  shall  be  declared  void  by  the  managers,  they  shall  forthwith 
advertise  and  conduct  another  election,  in  the  same  manner  as  is  pre' 
scribed  in  the  first  section  of  this  Act. 

The  managers  shall  meet  at  the  Court  House  of  their  districti 
on  the  Wednesday  after  the  votes  are  received;  and  oh  the  same  ds/^ 
count  out  the  same,  declare  tho  election,  if  no  notice  of  intention  tc 
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eonteit  it  be  gifen,  and  shall  certify  to  the  Governor  the  name  of  the 
penoD  who  may  be  duly  elected. 

Ifanj  person  desire  to  contest  any  election  herein  provided  for,  he 
daU,  on  the  day  the  Totes  are  counted  and  the  election  declared,  fur-  < 


lith  to  the  managers  the  grounds,  in  writing,  on  which  he  intends  to 
oontest  the  samej  and  they  are  hereby  authorized  and  required  to 
karthe  matter,  and  determine,  as  soon  as  maybe,  the  validity  of  the 
elecrioD  so  in  question,  and  their  decision  shall  be  final.  Provided^ 
That  the  presence  of  at  least  two-thirds  of  the  managers  shall  be 
Becetsary  to  try  the  question,  and  the  vote  of  the  majority  present, 
liiill  be  required  to  determine  it;  and  no  manager  who  has  been  a 
ctodidate,  shall  be  allowed  to  set  upon  the  hearing  and  determination 
tiisreof. 

2d.  Of  the  quaiificaiioiM  of  Voters. 

By  resolutions  of  1831,  1st  S.  L.,  p.  198;  Resolved^  That  every 
fitewhite  man,  of  the  age  of  twenty-one  ^^ears,  (paupers  and  non-com- two  j^nt  • 
miaiioned  officers,   and   privates  of  the  army  of  the  United  States sitSS^Kad^ 
excepted,)  being  a  citizen  of  this  State,  and  having  resided  therein  rAdiSd. 
^0  years  previous  to  the  day  of  election,  and  who  has  a  freehold  of 
Uj  acres  of  landy  or  a  town  lot  of  which  he  has  been  legally  seized 
uid  possessed  at  least  six  months  before  such  election,  or  not  having 
uij  such  freehold  or  town  lot,  hath  been  a  resident  in  the  election 
liMrict,  in  which  he  ofTers  to  give  his  vote,  before  the  election,  six  JJJilJJjJ^ 
noBtbs,  shall  have  a  right  to  vote  for  a  member  or  members  to  serve 
B  either  branch  of  the  Legislature,  for  the  election  district  in  which 
Mboldt  such  property  or  residence. 

Ruolhed^  That  the  t»vo  years  residence  required  by  the  Consti- 
ntion  in  a  voter,  are  the  two  years  immediately  previous  to  the 
election,  and  the  six  months  residence  in  the  election  district,  are  the  JJ^g*^^' 
NX  months  immediately  previous  to  the  election;  JHit  if  any  person  has 
tti  home  in  the  State,  he  does  not  lose  the  right  ift  |esidence  by  tem- 
Ktr&ry  absence,  with  the  intention  of  returning;  /to^  if  he  has  his 
HNoe  in  the  election  district,  bis  right  to  vote  is  not  impaired  by  a 
^mporary  absence  with  the  intention  of  returning.  But  if  one  has 
^iihome  and  family  in  another  State,  the  presence  of  such  person, 
ilthoogh  continued  for  two  years  in  the  State,  gives  no  right  to  vote. 

Sd.  Offences  against  the  freedom  of  Elections. 
By  Act   of  1831,  6th  S.  L.,   p.   443,  section  5th;  In  all  indict- 
O^ls  for  perjury,  or  subornation  of  perjury,  an  oath  taken  before  ^J^JJ^iy. 
4s  managers  of  any  election  ordered  by  law,  or  by  joint  resolution 
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of  both  branches  of  the  Legislature,  in  the  due  execution  of  their 
duties,  shall  be  equivalent  to  an  oath  taken  in  a  judicial  proceeding; 
and  any  person  convicted  of  perjury,  or  subornation  of  perjury*  assigned 
in  taking,  or  in  procuring  any  person  to  take  a  false  oath  before  the  - 
managers  of  elections,  shall  suffer  the  pains  and  penalties  prescribed 
by  law  for  such  offences.  ^ 

Manigers         The   manairers  of  election  for  St.    Philip's    and   St.  MichaerSf 

may  employ  . 

two  consta-  shall  be  authorized  to  employ  two  constables  for  each  of  the  several 
of  tiM  polls,  polls,  who  shall  each  receive  for  their  services  the  sum  of  one  dolUr 

per  day. 
Votes  not  to  If  any  person  shall,  directly  or  indirectly  offer,  give,  or  engsgo  4 
to  pay,  any  sum  of  money  or  other  valuable  consideration  to  any  other, 
to  induce  such  other  person  to  procure  for  him,  or  for  any  other  persoOf 
by  his  vote,  interest,  influence,  or  any  other  means  whatsoever,  aoj 
office  of  honor,  profit  or  trust,  within  this  State,  or  shall  offer,  give, 
promise,  or  bestow,  any  reward,  by  meat,  drink,  money  or  otherwise, 
for  the  aforesaid  purpose,  and  be  thereof  convicted,  he  shall  forfeit 
Penalty  the  sum  of  not  less  than  one  hundred,  nor  more  than  five  hundred 
dollars,  and  suffer  imprisonment  for  a  term  not  exceeding  lix 
months. 

If  any  person  shall  accept  or  receive,  directly  or  indirectly,  of    \ 
another,  any   money  or  reward  of  meat,  drink,  or  other   valuable     j 
consideration,  for  procuring  or  assisting  to  procure,  by  his  vote,inter- 
est  or  influence,  any  office  of  honor,  profit  or  trust  within  this  Statei 
for  any  other  person  whomsoever,  and  be  thereof  convided,  he  ahaH 
forfeit  the  sum  of  not  more  than  one  hundred  dollarsi  and  iufier  impii* 
ionment  at  the  discretion  of  the  Court,  having  cognizance  oflhe  came; 
and  if  such  offender  be  in  any  office,  he  shall,  on  such  convictioDi  ba 
disabled  from  holding  the  same. 
Informer  ^  either  of  the  parties,  ofiending  as  aforesaid,  shall  give  informatioOy 

eacuipatai   ^^^  qii(]|^  against  the  other  offending  party,  and  ahall  duly  proseenta 
•uch  offender,  such  offender  shall  be  free  from  the  penalties  aforesaid* 
ofltaeea.  ^^^  ofl^nces   Under   this  act    shall  be  heard,   tried    and   deter* 

where  and  mined  before  the  Court  of  Sessions  and  general  jail  delivery,  ift  th« 
district  where  such  offence  is  committed,  and  the  pecuniary  penalties 
accruing  thereby  shall  go,  one  half  to  theinformer,  and  the  other  hala 
to  the  commissioners  of  public  buildings  for  the  district  where  th^ 
oflence  is  committed;  and  such  informer  shall  be  a  competent  witness 
notwithstanding  his  interest  in  the  event  of  the  prosecution. 
If  any  person  shall,  at  any  election   whatever,  m&Itreat,  assault 
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tkeaten,  beat  or  abuse  any  voter,  with  a  view  to  intimidate  or  control  votennotto 
kirn  in  the  free  eiercise  of  his  right  of  suffrage,  such  offender,  on  con-  ted. 
fiction,  fthall  aufier  fine  and  imprisonment,  at  the  discretion  of  the 
Court. 

If  any  person  shall  forcibly  interrupt  any  election  pending  under 
toy  law  of  this  State,  or  shall  invalidate,  or  prevent,  or  attempt  and  ofl^ 
toioralidate  or  prevent  any  such  election,  by  breaking  up,  or  remo-^^^"^ 
▼iog)  or  seizing  upon,  the  ballot  box  or  boxes,  or  shall  by  any  means 
preTent  or  deter,  or  endeavor  to  prevent  or  deter,  any  voter  or  voters 
from  putting  his  or  their  ballot  or  ballots  into  the  boxes,  or  shall 
diange  or  destroy  the  ballots  which  have  been  duly  put  thereita,  every 
penon  offending  in  any  of  the  cases  aforesaid,  shall  forfeit  the  sum  of 
Aot  less  than  fifty  dollars,  nor  more  than  two  hundred  dollars,  and 
dudl  also  suffer  imprisonment  for  a  term  not  exceeding  three  months* 


ESCAPE. 

An  escape  is,  where  one  that  is  arrested,  gaineth  his  liberty  before 
k  i«  delivered  by  course  of  law.     Terms  de  la  Ley. 

Escapes  are  of  three  kinds.     1.  By  a  person  who  hath  the  offender  ^j,^  y„^ 
tt  Us  custody;  this  is  properly  called  an  escape.     2.  Caused  by  a  * 

"Iniiger;  thib  is  commonly  called  a  rescue.  8.  By  the  party  himself, 
••Aer  withput  force,  which  is  simply  an  escape,  or  with  force,  which 
*  prison-breaking;.  Rescous  and  prison-breaking  are  treated  of  under 
^irrespective  titles;  and  this  title  treats  only  of  escapes  properly 
'^ciUed;  concerning  which  we  will  observe  the  following  order: 

l«t.  Of  Escape  by  the  party  hihself. 

di  Escape  suffbrbd  by  a  psivatb  person. 

U.  Escape  suffered  by  an  officer. 

^.  What  is  a  voluntary  and  what  a  neolioent  Esci:ps. 

^Concerning  the  retaking  of  a  person  escaped*. 

Wu  Punishment  of  an  escape. 

7Uu  Pebcedbnt. 

1.  Of  escape  by  the  party  himself. 

^  A\  persons  are  bound  to  submit  themsekes  to  the  judgement  of 
"*  w,  and  to  be  ready  to  be  justified  by  it;  whoever  in  any  case 
^"ises  to  undergo  that  imprisonment  which  the  law  thinks  fit  to  put 
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Mortbe 


JiMiUlabie 


Detaiiiw 
■nMtba 
lawiol. 


upon  bim,  and  frees  himself  from  it  hj  artifice,  before  such  time  as  Im 
is  delivered  by  due  course  of  law,  is  guilty  of  an  high  contempt,  pun* 
ishable  with  fine  and  imprisonment.     2  Haw.,  122* 

But  escape  committed  by  the  party  himself,  belongs  more  properly 
to  the  title,  prison-breaking. 

2.  Escape  suffered  by  a  private  person. 

It  seems  to  be  a  good  general  rule,  that  wherever  any  person  bttli 
another  lawfully  in  his  custody,  whether  upon  an  arrest  made  by  him- 
self or  another,  he  is  guilty  of  an  escape,  if  he  suffer  him  to  goat 
large  before  he  hath  discharged  himself  of  him,  by  delivering  him 
over  to  some  other,  who  by  law  ought  to  have  the  custody  of  him.  3 
Haw.,  138. 

And  the  law  is  generally  the  same,  in  relation  to  escapes  sufibred 
by  private  persons,  as  by  officers.     2  Haw.,  138. 

3.  Escape  sufered  by  an  officer. 

In  order  to  make  it  an  escape,  there  must  be  an  actual  arrest;  ami 
therefore,  if  an  officer  having  a  warrant  to  arrest  a  man,  see  him  shot 
up  in  a  house,  and  challenge  him  as  his  prisoner,  but  never  acluall) 
have  him  in  his  custody,  and  the  party  get  free,  the  officer  cannot  be 
charged  with  an  escape.     2  Haw.,  229. 

And  as  iheii  must  be  an  actual  arrest,  such  arrest  must  be  aim 
justifiable;  for  if  it  be  either  for  a  rupposed  crime,  where  no  sad 
crime  was  committed,  and  the  party  neither  indicted  nor  appealed,  oi 
for  such  a  slight  suspicion  of  an  actual  crime,  and  by  such  an  irregoiai 
mittimus  as  will  neither  justify  the  arrest  nor  imprisonment,  the  offieei 
is  not  guilty  of  an  escape,  by  suffering  the  prisoner  to  go  at  large.  1 
Haw.,  129. 

And  as  the  imprisonment  must  be  justifiable,  so  it  must  be  also  fbi 
a  criminal  ofience.     2  Haw.,  129. 

Also  if  a  prisoner  be  acquitted,  and  detained  only  for  his  feeib  '^ 
will  not  be  criminal  to  suffer  him  (o  escape,  though  the  judgemeil 
were,  that  he  be  discharged,  paying  his  fees,  so  that  till  they  be  pakii 
the  first  imprisonment  continued  lawful  as  before;  for  inasmuch  as  be 
is  detained,  not  as  a  criminal,  but  only  as  a  debtor,  his  escape  canaoi 
be  more  criminal  than  that  of  any  other  debtor:  yet,  if  a  person  eot* 
victed  of  a  crime  be  condemned  to  imprisonment  for  a  certain  tiin* 
and  also  till  he  pay  his  fees,  and  he  escape  aAer  such  time  is  elapse^ 
without  paying  them,  perhaps  such  escape  may  be  criminal,  for  tba 
it  was  part  of  the  punishment  that  the  imprisonment  be  continued  ti 
the  fees  should  be  paid  :  but  it  seems,  that  this  is  to  be  intended  wher 
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be  fees  are  due  to  others  as  well  as  to  the  jailor,  for  otherwise  the 
lilor  will  be  the  only  sufierer  bjr  the  escape,  and  it  will  be  hard  to 
onish  him  for  sufiering  an  injury  to  himself  only,  in  the  non-payment 
ft  debt  in  his  power  to  release.  2  Haw.,  129,  130. 
Also  it  is  an  escape  in  some  cases,  to  suffer  a  prisoner  to  have  BaiUnc. 
letter  liberty  than  by  the  law  he  ought  to  have;  as  to  admit  a  person 
)  btil,  who,  by  law,  ought  not  to  be  bailed,  but  to  be  kept  in  close 
vtody.     2  Haw.,  130. 

So  if  a  jailor,  or  other  officer,  shall  licence  his  prisoner  to  go  abroad  Going 
V  g  time,  and  to  come  again  ;  this  is  an  escape,  because  the  prisoner  ***'®^- 
ioond  out  of  the  bounds  of  his  prison,  though  the  prisoner  return 
^io,  according  as  he  shall  be  prescribed.     Dalt.,  c.  159. 
IT  the  jailor  so  closely  pursues  the  prisoner  who  flies  from  him,  that 
iretiikes  him,  without  losing  sight  of  him,  the  law  looks  on  the  prisoner  j^^^^y^^^ 
'  &r  in  his  power  all  the  time,  as  not  to  adjudge  such  a  flight  to 
Doont  at  all  to  an  escape;  but  if  the  jailor  once  lose  sight  of  the 
k>oer,  and  afterwards  retake   him,   he  seems  in  strictness  to  be 
lilty  of  an  escape.     And  if  he  kill  him  in  the  pursuit,  he  is  in  like 
tnoer  guilty  of  an  escape,  though  he  never  lost  sight  of  him,  and 
uld  not  otherwise  take  him,  not  only  because  the  State  loses  the 
oefit  it  might  have  had  by  the  forfeiture  on  his  attainder,  but  also 
ictuse  the    public  justice  is  not  so  well  satisfied  by  the  killing  him 
nch  an  extra-judicial  manner.     2  Haw.,  130. 

4.  What  is  a  voluntary,  and  what  a  negligent  escape. 
Wherever  an  officer,  who  hath  the  custody  of  a  prisoner,  charged  yqi^qii^, 
ithand  guilty  of  a  capital  ofience,  doth  knowingly  give  him  his 
)ertT,  with  an  intent  to  save  him  from  his  trial  or  execution,  this  is 
voluntary  escape.     2  Haw.,  130. 

A  negligent  escape  is,  when  the  party  arrested  or  imprisoned  <^oth  j^  jj^^^ 
ctpe  against  the  will  of  him  that  arrested  or  imprisoned  him,  and  is 
>l  freshly  pursued  and  taken  again,  before  he  hath  lost  the  sight  of 
Q.    Dalt.,c.  159. 

If  the  constable  or  other  officer  shall  voluntary  suffer  a  thief,  being 
>  his  custody,  to  go  into  the  water  to  drown  himself^  this  escape  is  Kf  h'SSy 
looy  in  the  constable,  and  the  drowning  is  felony  in  the  thief;  other- 
^if  the  thief  shall  suddenly,  without  the  assent  of  the  constable, 
31,  hang,  or  drown  himself,  this  is  but  a  negligent  escape  in  the  con- 
tabls.    Dalt.,  c.  159. 

5.  Concerning  the  retaking  of  a  person  escaped. 

Vta  officer  bath  arrested  a*  man  by  virtue  of  a  warrant,  and  then 
23 
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Notiftbe  taketh  his  promise  that  he  will  come  again,  and  so  letteth  him  j^ 
iet|^.  the  officer  cannot,  after  arrest,  take  him  again  by  force  of  his  fomMT 
warrant,  for  that  this  was  by  the  consent  of  the  officer:  but  if  be 
return,  and  put  himself  again  under  the  custody  of  the  officer,  it  seemi 
that  it  may  be  probably  argued,  that  the  officer  may  lawfully  detiin 
him,  and  bring  him  before  the  justice  in  pursuance  of  the  wamoL 
Dalt.,  c.  169;  1  Haw.,  81.  .   ' 

But  if  the  party  arrested  had  escaped  of  his  own  wrong,  withool 
the  consent  of  the  officer,  now  upon  fresh  suit,  the  officer  may  take 
him  again  and  again,  so  often  as  he  escapeth,  although  he  were  oul 
of  view,  or  that  he  shall  fly  into  another  town,  or  county,  and  briof 
him  before  the  justice  upon  whose  warrant  he  was  first  arrested 
Dalt.,  c.  169. 

And  it  is  said  generally  in  some  books,  that  an  officer,  who  hat! 
in^egiigeDt  negligently  suffered  a  prisoner  to  escape,  may  retake  him  wherete 
he  finds  him,  without  mentioning  any  fresh  pursuit ;  and  indeed,  sino 
the  liberty  gained  by  the  prisoner  is  wholly  owing  to  his  own  wrong 
there  seems  to  be  no  reason  he  should  take  any  manner  of  advantag) 
from  it.     2  Haw.,  131,  132. 

And  wherever  a  person  is  lawfully  arrested  for  any  cause,  u 
afterwards  escapes,  and  shelters  him  in  an  house,  the  doors  may  b 
broke  open  to  take  him,  on  refusal  of  admittance.     2  Haw.,  87. 

It  is  perhaps  the  better  opinion,  that  wherever  a  prisoner,  hy  tb 
negligence  of  his  keeper,  gets  so  far  out  of  his  power  that  the  keepfl 
loses  sight  of  him,  the  keeper  is  punishable  for  the  escape,  notwitt 
standing  he  retook  him  immediately  after:  and  it  is  clear,  tbath 
cannot  excuse  himself  from  an  escape,  by  killing  a  prisoner  in  tb 
pursuit,  though  he  could  not  possibly  retake  him;  but  must,  in  sue 
case,  be  content  to  submit  to  such  punishment  as  his  negligence  sht 
appear  to  deserve.     2  Haw.,  132. 

6.  Punishment  of  an  escape. 
If  a  felon  escapes  before  arrest,  it  is  not  punishable  in  him  as  felon] 
Hale's  PL,  111. 
By  prtrata        I^&  private  person  arrest  a  felon,  and  he  escape  by  force  from  bii 
"*""*         it  seems  it  excuseth  the  party,  because  he  cannot  raise  power  to  aifi 
him  ;  but  if  a  constable  or  other  officer  hath  the  custody  of  a  prisd 
er,  bringing  him  to  the  jail,  it  seems  that  a  simple  escape  by  tJ 
rescue  of  the  prisoner  himself,  doth  not  wholly  excuse  him,  becao 
he  may  take  sufficient  strength  to  his  assistance.     1  H.  H.,  601. 
Wherever  a  person  is  found  guilty,  upon  an  indictment  or  preieJ 
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It,  ofa  negligent  escape  of  a  criminal,  actually  in  bis  custody,  he  Fine, 
lanisbable  by  fine  and  imprisonment,  according  to  tbe  quality  of 
offence.     2  Haw.,  136,  139;  1  H.  H.»  600,  604. 
Lad  it  seems  to  be  the  better  opinion,  that  the  sheriff  is  as  much  Biw^riff 
He  to  answer  tor  a  negligent  escape,  suffered  by  his  bailiff,  as  ifbaiiiir. 
bad  actually  suflered  it  himself,  and  that  the  Court  may  charge 
ler  tbe  sheriff  or  bailiff  for  such  an  escope ;  and  if  a  deputy  jailor 
not  sufficient  to  answer  a  negligent  escape,  his  principal  must 
wer  for  him.     2  Haw.,  135.  • 

fa  prisoner  for  felony  break  the  jail,  this  seems  to  be  a  negligent  j^^^^^ 
ipe  of  the  jailor,  because  there  wanted  either  that  due  strength 
he  jail  that  should  have  secured  him,  or  that  due  vigilance  in  the 
)r,  or  his  officers,  to  have  prevented  it;  and  therefore  it  is  lawful 
tbe  jaUor  to  hamper  them  with  irons  to  prevent  their  escape;  for 
ilors  might  not  be  punished  for  this,  as  a  negligent  escape,  they 
lid  be  careless  either  to  secure  their  prisoners,  or  to  retake  them 
escape.     1  H.  H.,  601. 

t  seems  to  be  generally  agreed,  that  a  voluntary  escape  suffered  y^^j^^j^— 
in  officer,  amounts  to  the  same  kind  of  crime,  and  is  punishable  *■"•*• 
be  same  degree,  as  the  offence  of  which  the  party  was  guilty,  and 
nrbich  he  was  in  custody,  whether  it  be  treason,  felony,  or  trespass. 
aw.,  134.  •   . 

at  yet  a  voluntary  escape  is  no  felony,  if  the  act  done  were  not 
oy  at  the  time  of  the  escape  made,  as  in  case  ofa  mortal  wound 
m,  and  the  party  not  dying  till  afferthe  escape.     Dalt.,  c.  159. 
Jso,  a  voluntary  escape  suffered  by  one  who  wrongfully  takes  upon  By  wrongftii 
I  the  keeping  ofa  jail,  seems  to  bo  punishable  in  the  same  manner,  J""®'* 
if  he  was  never  so  rightfully  entitled  to  such  custody :  for  that  the 
5e  is  in  both  cases  of  the  same  ill  consequence  to  the  public;   and 
e  seems  to  be  no  reason  that  a   wrongful  officer  should  have 
Iter  favour  than  a  rightful,  and  that  for  no  other  reason,  but  because 
8  a  wrongful  one.     2  Haw. ,  134. 

tut  it  seemeth  to  be  clear,  that  no  one  is  punishable  as  for  ^elony^  ^^,^^1^^^  ^^ 
the  voluntary  escape  ofa  felon,  but  the  person  only  who  is  actually  puniii»«d 
Ity  ofit;  and  therefore  that  the  principal  jailor  is  only  finable  for 
olontary  escape,  suffered  by  his  deputy ;  for  that  no  one  shall  suffer 
itally  forthe  crime  of  another.     2  Haw,,  135. 
W  therefore,  although  in  all  civil  causes,  the  sheriff  is  to   be 
ponsible,  or  the  jailor,  at  election;  yet  if  tbe  jailor  do  voluntarily 
fer  a  felon  in  his  custody  to  escape,  this,  inasmuch  as  it  reacheth  to 
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life,  18  felony  only  in  Ihe  jailor  that  was  immediately  trusted  with  tk.« 
custody,  and  not  in  the  sherifT.     1  H.  H.,  597. 

For  the  escape  must  be  voluntarily  permitted  in  him  that  perroitt^ 
it,  which  could  not  be  in  the  high  sheriflT,  though  it  were  such  in  tl^ 
jailor,  for  he  was  not  privy  to  it,  and  therefore  could  not  do  it  fei« 
niously;  but  it  was  a  negligent  escape  in  him,  in  trusting  such 
person  with  the  custody  of  his  prisoners,  that  would  be  false  to  bi 
trust ;  and  therefore  the  sheriff  shall  pay,  but  not  corporally  suffer  lb 
the  miscarriage  of  his  jailor.  1  H.  H.,  597,598. 
^jWn  But  although  the  felony  for  which  a  man  is  committed,  be  not  witbio 

clergy,  yet  the  person  who  voluntarily  suffers  him  to  escape,  sbail 
have  the  benefit  of  clergy.     1  H.  H.,  599. 

7.  Precedent. 

Form  of  an  Escape  Warrant. 

South-Carolina,  \ 
DUtrict.    S 

By  I.  P.,  Esq.,  Magistrate  for  the  district  and  State  aforesaid. 
To  A.  B.,  Constable. 
^  Whereas,  A.  O.,  one  of  the  lawful  constables  of  the  said  pariih 
of  hath  this  day  made  oath  before  me,  that  on  or  about  the 

day  of  he,  the  said  A.  O.,  then  being  a  constable,  at 

aforesaid,  by  virtue  and  in  pursuance  of  a  warrant  for  felony,  (oral 
the  case  shall  be,)  against  E.  F.,  now  or  late  of  labourer,  dolf 

issued  by  I.  P.,  one  of  the  justices  of  parish,  did  take  and  arrect 

the  body  of  the  said  E.  F.;  and  whereas  the  said  E.  F.  so  being  taken 
and  arrested  by  the  said  A.  O.,  with  force  and  arms,  did  make  Ui 
escape  from  the  said  A.  O.,  against  the  will  of  the  said  A.  0.,  lA 
contempt  of  the  said  warrant,  and  contrary  to  the  laws  in  such  case 
made  and  provided. 

These  are,  therefore,  strictly  to  command  and  enjoin  you,  and 
every  of  you,  to  make  diligent  search  after  the  said  E.  F.,  and 
him  to  re-take  and  convey  to  the  common  jail  of  And  the 

keeper  of  the  said  jail  is  hereby  required  to  receive  him,  the  said  E* 
F.,  and  him  there  safely  keep,  until  he  be  from  thence  delivered  by 
due  course  of  law  ;  and  for  your  so  doing  thii  shall  be  your  sufficieA^ 
warrant.     Given,  &c. 
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E  S  T  R  A  Y, 

b  where  any  horses,  sheepi  cows,  or  other  tame  beast  is  found  wan-  ^ii^i  i.. 
deriog  about,  and  their  owner  is  unlinown. 

lit.  Rights  akd  Duties  of  Party  where  Estrat  is  found. 
2d.  Of  Proceedinos  after  return  to  a  Magistrate. 

Iti.  Rights  and  Duties  of  Parties^  where  Estray  is  found, 

BjActof  1803,5  S.  L.,  6;  If  any  estray  be  found  in  or  about 

die  plantation  of  any  settled  resident  or  freeholder,  he  may  talie.  it  into 

possession,  and  advertise  it  in  three  days  thereafter  in  three  or  more 

''  Molt  tdv«r- 

public  places  in  the^ county  or  parish  where  such  person  resides,  and  uae. 

within  ten  days  aAer  advertising,  take  such  estray  to  the  nearest  magis-       • 

trate,  (excepting  hogs,  sheep,  neat  cattle,  or  goats,  which  shall  be  magiMrau. 

appraised  at  the  place  taken  up.) 

The  person  taking  up  a  horse,  mare,  gelding,  ass  or  mule,  may  put 
die  same  to  moderate  labor,  as  a  compensation  for  keeping  the  same, 
^  shall  be  liable  to  the  owner  in  damages  for  the  abuse  thereof,  ifiaboar. 
lie  shall  claim  it  within  the  time  limited. 

Ifa  party  taking  an  estray  shall  not  put  the  same  to  labor,  he  will 
be  entitled  to  compensation  for  the  finding,  keeping,  and  other  expen-  compen. 
•cs  thereof.     Dolt,  Sher.,  79.  "**~ 

Any  person  who  shall  take  up  an  estray,  and  shall  neglect  to  adver- 
tise the  same,  and  make  return  thereof  to  a  magistrate,  shall  be  liable  Not  idTerti- 
to  t  fine  of  twenty  dollars,  to  be  recovered  upon  information  in  any    °'' 
Court  of  Record,  to  be  given  to  the  informer,  and  also  to  an  action  for 
^images  by  the  owner. 

2d.  Of  Proceedings  after  return  to  Magistrates. 
Act  of  1839,  p.  20,  sec.  22;  Every  magistrate  before  whom  an 
Citraj  shall  be  returned,  shall  cause  the  same  to  be  appraised  on  oath, 
liytliree  proper  persons  in  the  neighborhood,  who  shall  certify  their 
^ipraisement,  together  with  an  accurate  c|escription  of  the  color,  size, 
•ge,  brands  and  marks  of  said  estray,  under  their  hand;  whereupon  ,5*^** 
4esaid  magistrate  shall  enter  the  same  at  large  on  his  toll  book;  and  ********^' 
i1^  within  ten  days  thereafter,  send  a  duplicate  of  the  said  certificate, 
^the  Clerk  of  the  Court  of  the  district  in  which  such  estray  shall  be  • 
^n  up;  and  at  the  same  time  shall  cause  the  same  to  be  advertised,  NoUeeto 
^ther  with  notice  where  the  said  estray  is  to  b^  found;  if  an  estray  court, 
otber  than  a  horse  or  mule,  at  three  or  more  public  places  in  the  dis- 
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trict,  one  of  which  shall  be  on  the  Court-house  door,  for  two  montl 
and  if  a  horse  or  mule,  by  advertising  at  the  same  places,  and  in  t 
nearest  Gazette,  once  a  month  for  four  months;  and  if  no  owner  sh 
appear  and  prore  his  property  within  the  time  directed  for  advertisir 

Sold  at        such  magistrate  shall  cause  the  same  to  be  sold  at  public  outcry,  af 

outcry.  publicly  advertising  the  same  for  ten  days,  on  a  credit  of  six  mont 
except  the  costs,  to  be  paid  in  cash,  requiring  of  the  purchaser,  n* 
and  good  surety  for  the  purchase  money,  which  shall  be  at  oi 

Proeoedi.     ^^^ig^ed  by  the  said  magistrate  to  the  Commissioners  of  Roads, 
the  Battalion,  Regiment,  or  Parish,  within  which  the  estray  was  tak 
up,  which  said  magistrate  shall,  at  the  same  time,  return  an  accoi 
of  sales  and  costs  to  the  clerk  of  said  district. 

By  Act  of  1803,  if  any  person  puts  in  a  just  and  lawful  claim 

OwMrmay  such  estray  afler  the  sale,  and  before  the  note  becomes  due,  the  cor 
missioners  shall  give  up  the  note  to  him  on  his  paying  the  customs 
fees. 

The  fees  of  the  magistrate  are,  for  proceedings  on  estray  of  hone 
mule,  fifty  cents;  proceedings  on  all  other  estrays,  tweke-and-ahi 
cents;  and  of  the  constable,  five  per  cent,  on  the  proceeds  of  the  sal 
Act  of  1840,  p.  105;  and  by  the  Act  of  1803,  the  printer  is  entitl 
to  one  dollar  for  advertising  a  horse  or  mule. 


ESTREAT. 

In  all  recognizances  acknowledged  since  the  26th  day  of  Mtrc 
1784,  or  which  shall  hereafler  be  acknowledged  by  any  person  i 
keeping  the  peace,  or  good  behaviour,  or  for  appearing  as  a  part 
surety  or  witness  at  any  Court  of  criminal  jurisdiction,  the  sum 
money  in  which  such  person  shall  be  bound,  shall  be  made  payable 
the  State,  in  aid  of  the  revenue  thereof;  and  every  such  recognizan 
shall  be  good  in  law,  provided  it  be  signed  by  every  party  tberel 
and  also  acknowledged  in  the  presence  of  a  judge,  or  justice  oft 
peace,  who  shall  certify  such  acknowledgement:  otherwise  so 
recognizance  shall  be  void.  And  whenever  any  such  recognizan 
shall  become  forfeited,  the  attorney-general,  or  other  person  acti 
fleiFiuto  for  him,  shall,  without  delay,  issue  a  scire  facias  to  summon  eve 
party  bound  in  such  forfeited  recognizance,  to  appear  at  the  n< 
ensuing  Court  of  Sessions,  to  show  cause  why  judgement  should  r 
be  confirmed  against  him:  and  if  any  person  so  bound,  fail  to  appei 
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or  appearing,  ihall  not  give  such  reason  for  not  peforming  the  condi. 
tion  of  such  recognizance  as  the  Court  shall  deem  sufficient,  then  the 
judgement  on  such  recognizance  shall  be  confirmed.     And  in  every 
case  where  any  such   recognizance  shall  be  adjudged  forfeited,  or 
where  any  fine  shall  be  imposed  by,  or  recovered  for  the  use  of  the 
State,  in  any  district  or  county  Court,  or  before  a  justice,  if  the  party 
incurring  such  fine  or  forfeiture  shall  fail  to  pay  down  the  same,  with 
the  costs  of  prosecution,  then  a  writ  in  nature  of  a  fieri  faciasj  shall  pi  Ft.  on 
issue,  by  virtue  of  which  the  sheriff  shall  sell  (in  the  same  manner  aspaj. 
property  is  sold  under  execution  in  civil  cases)  so  much  of  such  ofllen- 
der's  estate,  real  or  personal,  as  may  be  necessary  to  satisfy  the  fine 
or  forfeiture,  the  costs  of  prosecution,  and  the  charges  of  taking,  keep- 
ing and  selling  such  property;  returning  the  overplus,  if  any,  to  the 
offender,  together  with  a  bill  of  the  fine  or  forfeiture,  with  costs  and 
charges,  if  he  require  it.     But  the  sherifi*  shall  sell  every  other  part 
of  the  personal  estate  before  he  shall  spII  any  negro;  and  if  the  sheriff 
return  on  oath  that  such  offender  refuselh  to  pay,  or  hath  no  property, 
or  not  sufficient  whereon  to  levy,  then  a  writ  of  capias  ad  satisfaci-  Stttmi? 
^ndum  shall  issue,  whereby  he  shall  be  committed  to  the  common  jail,^^'** 
tintilthe  forfeiture,  costs  and  charges  shall  be  satisfied;  entitled  how- 
ever to  the  privilege  of  insolvent  debtors.     A.  A.,  No.  1467. 

The  sheriff  of  each  district,  and  every  justice  of  peace,  or  clerk 
of  any  Court,  afler  receiving  any  fine  or  forfeiture,  shall,  as  soon  as 
niay  be,  pay  the  same  into  the  public  treasury,  excepting  such  fines  ^ 

^Qd  forfeitures  as  shall  be  appropriated  for  the  use  of  such  county.  In 
*uch  manner  as  shall  be  directed  by  a  majority  of  the  judges  thereof:  fim  to  be 
Ud  if  any  sheriff^  or  any  clerk  of  a  Court  shall  keep  in  his  hands  any  Tramryin 
(Denies  which  shall  be  recovered  by,  or  paid  to  him  for  any  fine  oroopenaitjr. 
forfeiture,  for  any  space  of  time  more  than  Uvo  calendar  months  afler 
aich  monies  shall  have  been  delivered  to  him,  he  shall  forfeit  treble 
the  amount  of  the  sum  so  detained.     And  every  sheriff,  justice,  and 
clerk  of  a  Court,  shall  cause  to  be  kept  a  just  and  regular  entry  of  all 
fines  and  forfeitures  that  shall  come  into  his  hands  respectively:  and 
ifany  fraud  or  wilful  failure  shall  he  committed  by  any  sheriff,  justice, 
ot  clerk  of  a  Court,  or  constable,  in  levying,  paying,  or  accounting 
for  any  fine  ur  forfeiture,  and  he  be  thereof  convicted,  the  offender 
■hall  forfeit  treble  the  sum,  whereof  there  shall  be  committed  fraud 
or  (ailurCf  and  be  thereafter  incapable  to  hold  his  office. 
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EVIDENCE. 
[See  Accomplice,  Causes  Small  and  Mean,  Examination,  ^.] 

1st.  Of  the  Pasties. 

2d.   Books  of  Accou>'t. 

3d.    Competency  and  Credibility  of  Witnesses. 

4th.  Of  vabious  kinds  of  Testimony,  and  its  Admissibilitt 

1st.  Of  the  Parties. 
By  Act  of  1839,  page  17tb,  sec.  16tb;  In  case  a  witness  is  not,  or 

cIi-«^b«foi«  cannot,  be  produced  to  prove  such  demand,  or  any  matter  or  ibing 

■*"«*"*"*^  pertaining  thereto,  the  said  magistrate  may  examine  on  oath,  cither 
party,  such  oath  being  first  proposed  to  the  defendant,  and  on  bif 
refusal  to  take  the  same,  or  to  answer  such  questions  as  sliall  bo 
demanded  of  him  by  said  magistrate,  then  to  be  proposed  to  the  piaio- 
tiff:  Provided^  that  nothing  herein  shall  prevent  any  plaintiff 
from  proving  his  demand,  when  by  law  he  is  a  competent  witness:  sod 
provided  also,  that  if  any  discount  be  set  up  in  examining  the  same, 
the  rule  shall  be  reversed  as  to  the  right  of  being  first  sworn. 
In    all    cases   whatsoever,  where  any  suit    or   action    (hall  be 

ugury.  brought,  sued  or  depending,  in  any  Court  of  Record  in  this  State, 
touching  or  concerning  any  ustirious  bond,  specialty,  contract,  pro- 
mise, or  agreement,  or  taking  of  usury  or  higher  rates  of  interest  tbu 
is  allowed  by  this  act,  the  borrower  or  party  to  such  usurious  bond, 
specialty,  contract,  promise,  or  agreement,  or  from  whom  such  higher 
rates  of  interest  is  or  shall  be  demanded,  had  or  taken,  shall  be,  and 
is  hereby  declared  to  be,  a  good  and  sufficient  witness  in  law  to  gire 
evidence  of  such  offence  against  this  act;  Provided  always^  that  if 
the  person  or  persons  against  whom  such  evidence  is  offered  to  be 
given,  will  deny  upon  oath,  in  open  Court  to  be  administered,  the  truth 
of  what  such  evidence  offers  to  swear  against  him,  then  such  witnen 
shall  not  be  admitted  to  be  sworn;  and  if  any  witness  or  party  ihill 
forswear  himself  in  any  such  matter,  he  and  they  so  doing,  and  being 
thereof  lawfully  convicted,  shall  suffer  all  the  pains  and  penaltieSt 
which,  by  the  laws  now  in  force  in  this  State,  ought  to  be  inflicted ot 
persons  convicted  of  wilful  and  corrupt  perjury.     4th  S.  L.,  864,  §  3' 

ineaMgof  Where  a  shipmaster  received  on  board  his  vessel  a  trunk  ofgoodii 
to  be  carried  to  another  port,  but  on  the  passage,  he  broke  open  tb0 
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trunk,  and  rifled  it  of  its  contents;  in  an  action  by  the  owner  of  the 
goods,  against  the  ship-master,  the  plaintiflf)  proving  aliunde,  the 
delivery  of  the  trunk,  and  its  violation,  was  held  competent  as  a  wit- 
ness to  testify  to  the  particular  contents  of  the  trunk.  And  on  the 
same  principle,  the  bailor,  though  a.  plaintiff,  has  been  admitted  a 
competent  witness  to  prove  the  contents  of  a  trunk,  lost  by  the  negli- 
gence of  the  bailee.  Such  evidence  is  admitted,  not  solely  on  the 
ground  of  the  just  odium  entertained,  both  in  equity  and  at  law,  against 
spoliation,  but  also  because,  from  the  necessity  of  the  case  and  the 
nature .  of  the  subject,  no  proof  can  otherwise  be  expected ;  it  not 
being  usual  even  for  the  most  prudent  persons,  in  such  cases,  to 
exhibit  the  contents  of  their  trunks  to  strangers,  or  to  provide  other 
endence  of  their  value.     Greenleaf,  p.  417,  sec.  848. 

2d.  Books  of  Account, 
1^  role  as  to  what  books  and  charges  are  admissible  in  evidence, 
ins  been  wholly  settled  by  the  decisions  of  the  Court,  the  only  statutes 
Coaching  the  same  being  7  James  1st,  c.  12,  and  the  Act  of  1721,  7th 
S.L  ,  168;  the  first  of  which  has  been  held  not  of  force;  Foster  vs. 
Sinkler,  1st  Bay,  40;  and  the  latter  being  merely  a  partial  recognition 
ol  an  existing  custom,  founded  on  necessity. 

Whose  books  are  admissible. 

The  original  book  of  entries  of  a  merchant  or  shop-keeper,  is  good^Q^i,^^ 
evidence  to  go  to  a  jury,  upon  the  plaintiff's  swearing  Ho  the  same. 
Porter  vs.  Sinkler,  1st  Bay,  40. 

The  books  of  tradesmen  and  mechanics,  are  good  evidence  to  prove  .p^^jj^^^ 
^fk  and  labour.  Slade  vs.  Teasdale,  2d  Bay,  40;  and  Lamb  vs.  S*«hwikft 
Hart,  Ibid,  362. 

A  printer's  books  are  admissible  to  prove  his  accounts,  for  adver-  p^j^^ 
intents  and  the  delivery  of  his  newspaper,  when  he  has  no  better 
c^Dce  in  hi*  power;  Thomas  vs.  Dyott,  1  N.  &  M'C,  186 :  but  a 
pnnter's  books  are  only  evidence  to  prove  the  authority  for  adver- 
^isog,  and  the  file  of  newspapers  must  be  produced  to  shew  the  per- 
formance of  the  printing  alleged  to  have  been  done.  Richards  vs. 
Howard,  2d  N.  &  M'C,  474. 

The  books  of  the  owner  of  a  ferry  are  admissible  to  prove  an  pfrrymeo. 
*fiQMmt  for  ferriage;  Frazier  vs.  Drayton,  2d  N.  dc  M'C,  471 :  but 
^  the  case  of  Boyd  vs.  Ladson,  4th  M'Cord,  76,  the  Court  expresses 
^iiiatii&ction  with  this  case. 

A  miller's  books,  who  swore  to  the  original  entries  which  he  made,  ii nkn. 
24 
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are  adminible  to  prove  the  quantity  of  lumber  Aimished  from  his 
mill  to  the  defendant.     Gordan  vs.  Arnold,  1  M'C,  517. 
pbTfficiuif.       The  cases  of  Schmidt  vs.  Quin,  Ist  M'C,  418;  and  Laooe  fi. 
McKenzie,  2d  Bailey,  440;  allow  the  admissibility  of  the  books  ofa 
physician,  when  the  charges  are  regular  and  specific. 

Whose  hooks  are  not  admissible. 

Pedian.  The  memorandum  books  ofa  pedlar,  in  which  he  made  his  origissl 

entries  for  the  most  part  in  pencil,  and  carried  about  with  him  in  his 
pocket,  are  not  admissible  in  evidence.   Thayer  vs.  Deen,  2  Hillt677. 

seriTenen.  The  books  of  accounts  ofa  scrivener  are  not  admissible.  Watson 
vs.  Bigelow,  2d  Brevard,  127. 

jiiior.  A  jailor's  books  are  not  evidence  to  prove  the  length  ofa  prisoner's 

confinement  under  a  ca,  sa,,  in  an  action  by  the  sheriff  against  tke 
plaintiff  in  the  execution  for  his  maintenance  while  in  jail.  Thej 
would  not  be  evidence  for  the  jailor,  if  the  action  were  brought  in  bis 
own  name,  as  they  are  not  the  best  evidence  of  the  fact  the  Ditors 
of  the  case  admits  of.     Walker  vs.  McMahan,  1st  Tr.y  ISO. 

pimtera.  Books  of  accounts,  of  a  farmer  or  planter,  are  not  admissible  in 

evidence.     Jeter  vs.  Martin,  2d  Brevard,  156. 

MiooiiDBt-  xhe  books  ofa  schoolmaster  regularly  kept,  are  not  admissible  to 
prove  his  account.     Pelzer  vs.  Cranston,  2d  M'C.,  328. 

BiiiurdtiUiia  The  books  of  the  keeper  ofa  billiard  table,  are  not  admissible  efi- 
****'*        dence.     Boyd  vs.  Ladson,  4th  M'C.,  76. 

Entries  must  be  regular  and  particular m 
onfhmtiaiic     Entries  made  in  the  front  leaf  of  a  tradesman's  booka,  before  the 
first  page,  and  not  in  the  regular  course  of  charges,  have  a  suspkaooi 
appearance,  and  therefore  not  proper  to  go  to  a  jury.     But  the  plaintiff 
may  rely  on  other  testimony,  if  he  thinks  proper.     Lynch  vs.  M'Hn- 
go,  1st  Bay,  33. 
Memoren-        A  memorandum  book,  kept  by  the  master  workman  of  mechanicii 
*^  written  some  in  ink,  and  some  with  a  pencil,  is  not  admissible,  with 

his  (defendant's)  oath  to  prove  the  loss  of  da>'s  work  by  plaintiff'^ 
slave,  who  was  hired  to  the  defendant;  though  that  might  have  hees 
the  customary  way  of  keeping  such  account,  McKewn  vs.  BarksdalSf 
ad  N.  &  M'C.,  17. 

A  shoe-maker's  book,  to  which  entries  were  transferred  firom  a  shtSi 
without  proving  who  made  the  entries  on  the  slate,  or  that  they  weie 
daily  transferred,  not  evidence.     Drummond  vs.  Hyams;  Harper,  368. 
^mtS^     When  a  shop-keeper,  himself,  sold  and  delivered  goods  to  a  paitji 
and  during  the  same  day,  the  entries  were  made  by  another  penoa, 
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who  occasiooallj  acted  as  clerk  for  him,  it  was  held,  that  the  book 
was  DO  evidence  of  the  debt,  and  that  the  evidence  was  inadiniwible* 
Harris  vs.  CaldweU,  2d  M'MuUan,  183. 

Where  the  entries  in  the  plaintiff's  book,  which  was  offered  in 
evidence,  were  in  part  made  from  memoranda  taken  by  his  slave,  at 
the  time  ofdelivery^of  the  articles,  and  partly  from  memoranda  made 
hy  the  defendants  themselves,  held,  that  the  entries  were  not  admissi- 
ve in  evidence  y  and  that  the  plaintiff  was  not  a  competent  witness 
to  prove  them.     VenDing  vs.  Hacker  ds  Smiezer,  2d  Hill,  584. 

What  may,  or  noi^  he  proved  by  book  entry. 

The  books  of  a  bricklayer,  or  other  mechanic,  as  well  as  the  mer-  g-^^,^ 
cktnt,  are  admissible  to  prove  the  performance  of  a  particular  job  of  ••»«">««. 
work  in  the  courip  of  his  trade,  and  of  articles  furnished.     But  the 
Uticles  must  be  specified,  and  a  general  charge  for  work  and  labor  is 
Botgood.     Administrator  of  Lynch  ads  Petrie,  Ist  N.  dc  M'C,  18(^ 

A  tailor's  shop  book  of  entries,  is  not  competent  evidence  to  prove 
^^erhd  order  of  the  defendant,  to  let  his  ward  have  clothes.     Deasor^w. 
ads  Darby,  1st  N.  ds  M'C,  486, 

If  a  merchant's  book  of  original  entries  shew  that  the  goods 
charged  to  defendant  were  delivered  to  a  third  person,  the  entries, 
npported  by  plaintiff's  oath,  are  not,  of  themselves,  enough  to  charge 
the  defendants  The  order,  direction,  or  reqqest,  of  the  defendants, 
DHttt  be  proved  by  other  evidence.  Kinloch,  Philips  ds  Co.,  vs. 
Brown,  1st  Rich.,  228. 

k  party  is  never  permitted  to  be  a  witness  in  his  own  cause,  except  noti 
in  the  single  case  of  book  entries,   and  then  only  to  such  entries  as  ^ 
wobrace  the  usual  items  of  a  merchant's,  such  as  goods,  wares,  and 
BMithandise ;  but  he  is  never  suffered  to  be   witness  to  prove  an 
ottry  for  money  lent,  or  money  paid,  for  the  use  of  another,  or  any 
special  contract  whatever.     Ferguson  vs.  Ford,  MSS.  Dec.  1826. 

The  books  of  a  tradesman  or  mechanic  are  admissible  in  evidence  Nor  i 
«ily  to  prove  the  performance  and  delivery  of  work  done  within  the*"*  '^ 
mechanic's  shop.  Where  the  work  is  done  outside  of  his  shop,  or  on 
the  premises  of  the  party  charged,  such  as  building  or  repairing  a 
koose,  or  any  other  fixture,  there  can  be  no  necessity  for  books,  for 
the  work  is  apparent  and  palpable.  St. 'Philip's  Church,  ads  White, 
2d  McMullan,  806. 

The  books  of  accounts  of  tavern  keepers,  shop-keepers,  or  retailers  2^^,  „q^„ 
rf* spirituous  liquors,  shall  not  be  admitted,  allowed  or   received,  asI^lS 
trkfence  in  any  Court  having  a  right  to  try  the  same,  of  any  debt^ 
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contracted,  or  monies  due,  for  spirituous  liquors  sold  in  less  qoai 
than  a  quart.     6th  S.  L.,  318. 

Hofw  entries  must  he  proved. 

By  clerk.  Entries  made  in  merchant's  books,  must  be  proved  bj  the  c! 

who  made  them,  if  in  the  State.     Tunno,  vs.  Rogers  &>  McBride, 
Baj,  480. 

J^^^  *■  A  book  account  may  be  proved  by  proving  the  handwriting  of 
clerk  who  made  the  entries,  if  he  be  out  of  the  State.  Elms 
Chevis,  2dlVrC.,  349. 

Bypvty.  A  merchant  may  prove  his  book  entries,  in  any  case  wher 
becomes  necessary  to  have  them  proved.  Black  vs.  Shooler, 
M'C,  293. 

Where  the  plaintiff,  a  merchant,  was  absent  from  the  State  at 
trial  of  the  cause,  held,  that  proof  of  the  original  entries  being  in 
hand  writing,  was  incompetent  evidence.  The  only  cases  where 
entries  have  been  proved  by  others  than  those '  who  made  them,  1 
been  in  cases  tried  on  writs  of  enquiry.  It  is  never  permitted,  \f  1 
the  defendant  appears  and  defends  the  case.  Douglass  vs.  Hart, 
M'C,  257. 

A  merchant's  account  cannot  be  proved  by  evidence  of  the  en 
in  his  books,  unless  the  books  are  produced  in  Court ;  and  his  resi 
at  a  distance  from  the  district,  in  which  the  suit  is  brought,  doci 
furnish  ground  for  an  exception  to  the  rule;  Furman  and  Smitb 
Peay,  2d  Bailey,  394 :  but  a  disinterested  witness,  who  made 
entries,  may  be  so  examined  without  the  production  of  the  books 
the  entries  in  the  book  are  mere  memoranda,  to  which  he  may  i 
to  refresh  his  memory.     Nicholson  vs.  Withers,  2d  M'C,  428. 

Sale  by  the  Where  entries  were  made  by  the  plaintiff,  of  goods  delivere 
his  wife,  in  his  absence,  they  must  be  proved  by  the  wife.  B 
vs.  executors  Neufville,  2  M'C,  138. 

^colored  Bock  entries  made  by  a  free  negro,  cannot  be  received  in  evidc 
on  the  oath  of  a  white  person  to  his  hand-writing.  Gronio( 
Devana,  2d  Bailey,  1U2. 

3d,  Competency  and  credihility  of  witnesses, 
A  witness  may  be  incompetent  from  interest,  from  public  pc 
from  absence  of  religious  obligations,  or  from  caste. 

Incompetency  from  interest. 
Unit  be  a        To  render  a  witness  incompetent,  the  interest  must  be  a  legi 
'  tereit  in  the  event  of  the  suit,  or  in  the  record,  at  contradistingu: 


wife. 
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from  mere  prejodice  or  bias,  arising  from  the  circumstance  of  rela- 
tioiuhip,  friendship,  or  any  other  of  the  numerous  motives  by  which 
t  witness  may  be  supposed  to  be  influenced.     1st  Starkie,  102. 

A  mere  doubt  that  a  witness  would  be  liable  in  Equity,  when  not 
liible  at  law,  is  not  sufficient  to  exclude  him  as  incompetent.  Sims 
n.  S'mis,  1st  Tr.,  131. 

If  a  party  be  really  interested  in  the  event  of  a  cause,  he  is  not  com-  Appraheo  • 
patent,  although  he  does  not  apprehend  that  his  interest  is  a  legal  one,  intent, 
ibr  it  would  be  exceedingly  dangerous  to  violate  a  general  rule, 
iMcaose  the  witness  does  not  understand  his  legal  responsibility.  If  a 
^itneis  suppose  that  he  is  under  an  honorary  though  not  a  legal 
engagement,  as  to  indemnify  the  bail,  he  is  still  competent,  for  he  is 
tader  no  binding  engagement,  and  it  would  be  highly  inconvenient  to 
nub  competency  in  such  case  to  depend  on  the  witnesses  notions  of 
propriety,  and  would  savour  of  inconsistency  to  found  a  suspicion  of 
kis  veracity  upon  a  just  and  honorable  feeling. — Ist  Starkie,  102. 

That  a  witness  merely  believes  himself  interested  in  the  evepi  of  a 
xnt,  does  not  render  him  incompetent.     Havis  vs.  Barkley.     Har.  68. 

The  interest  must  be  a  present,  certain,  vested   interest,  and  not  Mux  <»  ^ 
inicertain  or  contingent.     And  therefore  the  heir  apparent  to  an  estate  certain, 
bis  competent  to  give  evidence  in  support  of  the  claim  of  the  ancestor, 
although  one  who  has  a  vested  interest  as  a  remainder-man,  is  incom.* 
petent.     Ist  Starkie,  103. 

Where  the  interest  is  of  a  doubtful  nature,  the  objection  goes  to  the 
credit,  not  the  competency  of  the  witness.  The  possibility  of  an 
>ctitfn  being  brought  against  the  witness,  in  case  his  testimony  shall 
Dot  prevail,  and  the  tendency  of  his  testimony  to  render  his  liability 
l«a8  probable,  will  not  exclude  him.     Ist  Starkie,  104. 

The  declarations  of  a  witness,  that  he  is  interested  in  the  event  of 
trait,  are  not,  |>er  se,  sufficient  to  deprive  the  party  by  whom  he  is 
called,  of  the  benefit  of  his  examination.  Cotchet  vs.  Dixon,  4th 
McC.,  811. 

To  exclude  a  witness,  it  is  not  enough  that  he  has  an  interest  in 
he  lubject  matter  of  litigation;  it  must  be  an  interest  in  the  event  of 
he  particular  cause. — Ibid. 

A  surety  of  deceased  debtor  is  admissible  as  a  witqess,  to  disprove 
demand  against  the  estate  of  his  principal:  and  it  makes  no  difier- 
oce,  that  ho  believes  the  estate  to  be  insolvent,  and  that  the  demand, 
hich  he  is  called  to  disprove,  is  of  superior  degree,  and  will  exhaust 
e  assets.  His  interest  to  increase  or  preserve  the^  fund,  out  of 
hich  the  debt,  for  which  he  is  surety,  is  to  be  paid,  is  not  that  cer- 
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tain,  direct,  and  immediate  interest,  which  afiects  the  competency  oi 
a  witneM.     Ogier  vs.  Deas;  Ist  Bailej,  478. 

The  obtaining  of  means  to  pay  a  debt  does  not  create  such  an  inte- 
rest as  will  disqualify  a  witness, — the  interest  must  be  certain  and 
direct.  A  debtor  who  has  delivered  property  to  another  in  order  to 
defraud  his  creditors,  and  afterwards  sells  the  property  to  a  honaJU^ 
purchaser,  on  being  released,  is  a  competent  witness  to  sustain  the 
purchase.  Ez'ors  of  Caston  vs.  Ballard;  1st  Hill,  406. 
Id  tbe  imme-  A  witness  is  incompetent  where  he  is  a  party,  though  but  a  nominil 
party,  to  the  suit;  or  is  a  party  in  beneficial  interest;  or  is  qiud  • 
party,  firom  having  entered  into  a  rule  of  Court  or  contract  that  anotkei 
cause  in  which  he  is  a  party  shall  abide  the  same  result  with  that  in 
which  he  purposes  to  give  evidence;  or  where  the  immediate  effect  ol 
the  verdict  will  be  to  increase  or  diminish  a  fund,  in  which  he  hiii 
joint  interest;  as  where  the  bankrupt,  or  a  creditor  on  a  bankmpt'i 
estate,  seeks  to  increase  the  fund;  or  to  deprive  the  witness  of  thf 
enjoyment  of  an  interest  in  possession;  or  place  him  in  the  immediiU 
possession  of  a  right.     1st  Starkie,  106. 

The  maker  of  a  promissory  note  is  not  a  competent  witness  for  Am 
indorser,  in  any  action  against  him  by  the  holder,  when  the  note  Wi 
indorsed  for  the  accommodation  of  the  maker.  He  is  liable  over  ti 
the  indorser  for  costs,  and  therefore  does  not  stand  indifferent  betwaei 
the  parties.     Chur.  vs.  Keckeley;  1st  Bailey,  479. 

A  witness,  ofiered  by  the  plaintifis,  had  purchased  the  property  ii 
dispute  from  the  defendant,  on  the  condition  that  he  was  not  to  pa; 
the  stipulated  price,  if  the  defendant  failed  to  establish  his  title  intb 
action.  Held,  that  he  had  acquired,  by  his  contract,  an  interest  i 
the  record  to  defeat  the  defendant,  which  was  not  counterbalanced  b 
a  similar  interest  as  to  the  plaintifis,  and  he  did  not  therefore  atan 
indifierent  between  the  parties,  and  -was  incompetent.  Jones  ti 
McNeill;  2d  Bailey,  466. 

The  payee  of  a  promissory  note,  if  not  actually  interested,  is  a  coo 
potent  witness,  in  an  action  by  the  holder  against  the  maker,  to  prov 
that  it  has  been  paid.     Bobo  vs.  Bostick;  2d  Bailey,  106. 

An  executor,  parly  to  an  issue  of  devisavU  vel  fton,  though  he  tab 
nothing  by  the  will,  cannot  be  examined  as  a  witness  in  the  caoi 
Ex'or.  of  Butler  vs.  Brown;  4th  McC,  25. 
Rishtor  Where  the  witness  is  called  for  the  plaintiff  with  whom  he  ii 

Uabutgr  to  co-partner;  or  where  the  witness  is  a  co-partner  with  the  defends 
in  the  subject  matter  of  the  suit,  and  would  be  liable  to  contributu 
in  case  the  defendant  failed  in  his  defence.  And  as  a  co-partm 
by  reason  of  his  liability  to  contribution,  would  not  be  a  compete 
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'itoess  for  the  defendant,  to  whom,  on  a  verdict  against  him,  he  would 
w  liable  to  cnntribute,  he  is,  on  the  other  hand,  a  competent  witness 
i»r  the  plaintiff  in  action  against  the  co-partner.  Ist  Starkie,  107. 
Where  all  the  witnesses  to  a  will  are  legatees,  and  are  to  take  a 
eoeficiarj  interest  under  it,  none  of  them  can  be  permitted  to  prove 
^ooleis  a  release  is  given  by  the  legatee,  who  is  ofiered  as  the  wit- 
Mk    Dickson  vs.  Bates;  2d  Bay,  448. 

Where  two  gave  their  joint  and  several  note,  upon  which,  one  was 
Nd,  the  other  cannot  be  a  witness  for  the  defendant  Kile  vs.  Gra- 
ud;  Ist  McC,  552. 

A  party  is  an  incompetent  witness  to  increase  a  fund  out  of  which 
B  tt  to  receive  a  dividend;  and  where  the  plaintiflT  was  insolvent,  and 
id  assigned  his  estate,  under  the  Prison  Bounds  Act,  to  all  his  credi- 
n,  and  a  creditor  was  offered  as  a  witness,  who  said  that  if  the 
aintiff  recovered,  he  expected  to  be  paid,  otherwise  not;  Held^  that 
e  witness  was  incompetent.  Cleverly  vs.  McCulIough;  2d  Hill,  445. 
It  leems  that,  in  general,  where  the  witness  is  so  far  interested  in  a  jjabiutj 
ctupon  which  the  verdict  depends,  that  if  his  party  failed,  and  the^^'' 
ct  were  contrary  to  his  testimony,  he  would  be  liable  to  that  party 
rthe  debt,  damages  or  costs,  he  would  be  incompetent;  for  in  every 
ch  case  he.  would  lie  under  an  interest  to  represent  the  fact  one  way, 
ther  than  the  other,  in  favor  of  his  party  rather  than  against  him,  in 
der  to  get  rid  of  his  own  liability,  which,  if  the  fact  were  otherwise, 
)dd be  consequent  on  a  verdict  against  that  party.  1st  Starkie,  111. 
One  who  had  guarantied  the  ultimate  payment  of  a  bond,  was  held 
I  incompetent  witness  to  prove  that  it  had  not  been  paid  to  himself, 
bile  it  was  in  his  possession,  assigned  in  blank.  Stoney  vs.  McNeill; 
irper,  156. 

A  vender  of  goods  is  not  a  competent  witnoj^s  to  support  the  title  of 
I  vendee  against  third  persons,  claiming  adversely  to  his  own  title* 
umders  vs.  Addis;  1  Bailey,  49. 

The  surety  to  a  bond  to  the  sheriff,  to  indemnify  him  in  making  a 
7,  is  not  a  competent  witness  for  the  sheriff,  in  an  action  against 
n  for  the  trespass.  Terry  vs.  Belcher;  1st  Bailey,  568. 
If  the  interest  be  of  the  nature  above  described,  its  magnitude  is  not 
iterial;  and  the  objection  must  prevail,  however  minute  the  interest  of  interMC. 
ly  be.  The  reason  seems  to  be  this:  a  plain  and  simple  rule  is 
iolotely  necessary,  and  if  a  small  degree  of  interest  did  not  dis- 
ilify  the  witness,  it  would  be  impossible  to  draw  a  practicable  line 
iiftiiiction.     Ist  Starkie ,  1 18. 
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N«aj«»iyof     A  witness  whose  interest  is  equal  on  both  sides,  is  coropeteni 
Alston  vs.  Huggins;  2d  Tr.,  688. 

Though  a  person  be  interested  with  the  subject  matter  of  the  actiM 
yet  if  his  interest  on  either  side  is  balanced,  it  will  not  affect  his  coo 
potency.     Smyth  vs.  McDow;  1st  M.  C,  277. 

Incompetency  from  public  policy, 

Hoibvuiaiid     The  husband  and  wife  cannot  be  witnesses  for  each  other,  for  thai 

^  interests  are  identical;  nor  against  each  other,  on  grounds  of  publi 

policy,  for  fear  of  creating  distrust  and  sowing  dissensions  betwee 

them,  and  occasioning  perjury.     So  important  is  this  rule,  thattl 

law  will  not  allow  it  to  be  violated,  even  by  agreement;  the  wi 

cannot  be  examined  against  her  husband,  although  he  consent;  ti 

the  principle  is  further  preserved  by  adhering  to  the  rule,  even  afti 

the  marriage  tie  has  been  dissolved,  by  the  death  of  one  of  the  partie 

or  by  a  divorce  for  adultery.     2d  Starkie,  400. 

Where  one        Where  either  of  them  is  a  party,  the  rule  seems  to  be  unirena 

^i^^^^  that  the  other  is  altogether  incompetent  in  either  civil  or  crimin 

proceedings.     In  an  action  by  the  plaintiff,  as  a  feme  iole^  for  goa 

sold  and  delivered,  the  husband  is  not  competent  to  defeat  the  acti( 

by  proof  of  the  marriage.     Upon  an  indictment  for  bigamy,  the  re 

wife  is  incompetent;  and  the  second  wife  is  also  incompetent  until  d 

first  marriage  has  been  established;  so  in  a  criminal  case,  the  wi 

is  not  a  competent  witness  against  any  co-defendant  tried  with  b 

husband,  if  the  testimony  concern  the  husband,  although  it  he  lu 

given  directly  against  the  husband.     2d  Starkie,  400. 

A  husband  cannot  be  received  as  a  witness,  to  testify  for  the  benel 
of  an  estate,  of  which  his  wife  is  a  distributee;  although  they  li^ 
apart,  deal  separately,  and  are  under  bonds  not  to  interfere  with  tl 
property  of  each  other.  Terry  vs.  Belcher;  Ist  Bailey,  568;  bat 
wife  is  a  competent  witness  to  testify  against  the  interest  of  her  ho 
band,  in  a  suit  between  third  persons,  if  the  husband  himself  do  b 
object.  Jackson  vs.  Heath;  1st  Bailey,  355;  and  also,  the  wife  ntf 
be  a  witness  against  her  husband  on  a  prosecution  for  a  personal  oc 
rage  against  herself.     State  vs.  Boyd,  2d  Hill,  288. 

Upon  the  same  principle,  the  law  prohibits  a  barrister,  solicitor,  < 
^dSeut.    attorney,  from  divulging  that  which  has  been  reposed  in  him  confide 
tially  by  his  client.     The  same  principle  evidently  applies  to  the  ca 
of  an  interpreter  between  an  attorney  and  his  client. 

Here,  however,  the  law  draws  the  line;  and  the  principle  of  poli 
which,  in  the  instances  of  husband  and  wife,  and  of  attorney  a 
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filient,  forbids  a  violation  of  confidence,  ceases  to  operate.  The  law 
wilnot  permit  any  one  to  withhold  from  the  information  of  the  jury 
inj  communication  which  is  important  as  evidence,  however  secret 
lod  confidential  the  nature  of  that  communication  may  have  been, 
iHhoDgh  it  may  have  been  made  to  a  physician  or  surgeon ,  or  even 
toadiTine,  in  the  course  of  discharging  his  professional  duties;  for 
^hueven  been  held,  that  a  minister  is  bound  to  disclose  that  which 
bs  been  revealed  to  him  as  a  matter  of  religious  confession.  1  Star- 
ve, 70. 

Upon  a  principle  of  humanity,  as  well  as  of  policy,  every  witness  witnen  not 
ii  protected  from  answering  questions,  by  doing  which,  he  would  criminata 
sriininate  himself  Of  policy,  because  it  would  place  the  witness 
mder  the  strongest  temptation  to  commit  the  crime  of  perjury;  and 
^Tbumanity,  because  it  would  be  to  extort  a  confession  of  the  truth 
7  ft  kind  of  duress,  every  species  and  degree  of  ivhich  the  law  abhors, 
bid. 

WarU  of  religious  obligation. 

Before  a  witness  takes  the  oath,  he  may  be  asked  whether  he  ^^,1-1^^ 
>elie?es  in  the  existence  of  a  God,  in  the  obligation  of  an  oath,  and^^^ 
B  a  future  state  of  rewards  and  punishments  ;  and  if  he  does,  ho  may 
o  admitted  to  give  evidence.  And  it  seems  that  he  ought  to  bo 
dmitted  if  he  believes  in  the  existence  of  a  God,  who  will  reward  or 
onish  him  in  this  world,  although  he  does  Sot  believe  in  a  future 
tate.    Ist  Starkie,  93. 

A  person  who  does  not  believe  in  future  rewards  and  punishments, 
Qt  that  our  evil  deeds  will  all  be  punished  in  this  world,  and  that 
^  ihall  exist  immortal  in  a  future  state,  exempted  from  punishment 
i>rthe  deeds  done  in  the  body,  is  a  competent  witness.  Farnandis 
1'  Henderson,  Rice'iB  Digest,  403. 

In  criminal  cases,  where  a  person  of  tender  years  is  a  material 
ntness,  it  is  usual  for  the  Court  to  examine  the  witness  as  to  his  infancj. 
MDpetency  to  take  an  oath  before  he  goes  before  the  grand  jury. 
Jid  if  such  a  witness  be  found  incompetent  for  want  of  proper  instruc- 
m,  the  Court  will,  in  its  discretion,  put  off  the  trial,  in  order  that 
16  party  may  in  the  meantime  receive  such  instruction  as  will  qualify 
m  to  take  an  oath.  Neither  the  testimony  of  the  child  without 
Iky  nor  evidence  of  any  statement  which  he  has  made  to  any  other 
FMNi,  Is  admissible.  1st  Starkie,  94. 
The  crtoies  which  render  a  person  incompetent,  are  treason,  felony, 

lances  founded  in  fraud,  and  which  come  within  the  general     ^ 
25 
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notion  of  the  erimn  falsi  of  the  Roman  law,  as  perjury,  forgeiy, 
cy,  swindling  and  cheating.  So  also,  barretry,  the  bribing  a  wi 
to  absent  himself  from  a  trial,  in  order  to  get  rid  of  his  evidenc 
also  the  judgement  on  an  attaint  for  a  fiilse  verdict,  will  rende 
party  so  convicted  incompetent ;  so  also,  as  it  seems,  one  wfa 
been  convicted  of  winning  money  by  fraud,  or  ill  practice  at  c( 
games,  would  be  disabled  by  the  Statute  9  Anne,  c.  14,  sec*  6, 
being  a  witness,  since  that  statute  not  only  imposes  a  penalt] 
directs  that  the  party  shall  be  deemed  infamous.  But  a  convi 
for  keeping  a  gambling  house  does  not  disqualify  the  defen 
Ibid,  95. 

In  order  to  incapacitate  the  party,  the  judgement  must  be  p: 
as  pronounced  by  a  Court  possessing  competent  jurisdiction, 
of  the  verdict  or  conviction  without  the  judgement,  is  insuffi 
since  it  may  have  been  quashed  on  motion  in  arrest  of  judgei 
And  the  judgement  must  be  proved  by  the  record  in  the  usual 
but  it  is  not  material  to  shew  that  judgement  has  been  eze< 
Ibid,  96. 

Ineompetenetffram  caste. 

A  free  negro  is  an  incompetent  witness  in  any  case  whef 
cirii  dues,    rights  of  white  persons  are  concerned.     White  vs.  Holmes,  Ist 
430. 

A  free  person  of  cdour  is  not  a  competent  witness,  in  any 
although  both  the  parties  to  the  suit  are  of  the  same  class  witl 
self.     Groning  vs.  Devana,  2d  Bailey,  192. 

But  the  declarations  of  a  negro  may  be  given  in  evidence, 
they  constitute  a  part  of  the  res  gesUe.  Parris  vs.  Jenkins,  2d  \ 
1 06.  And  in  an  action  for  the  brea  ch  of  warranty  of  the  soundne 
slave,  the  declarations  of  the  slave,  by  which  disease  was  del 
were  held  admissible  evidence  as  inducement,  and  from  the  nee 
of  the  case.  Gray  vs.  Young,  Harper,  38. 
Criminal  f  he  evidence  of  all  free  Indians,  without  oath,  and  the  evide 

any  slave,  without  oath,  shall  be  allowed  and  admitted  in  all  < 
whatsoever,  for  or  against  another  slave  accused  of  any  cri 
offence  whatsoever;  the  weight  of  which  evidence  being  tei 
considered,  and  compared  with  all  other  circumstances  attendi 
case,  shall  be  left  to  the  conscience  of  the  justices  and  freelK 
7th  S.  L.,  401,  sec.  13 :  also,  the  evidence  of  any  free  Ind 
slave,  without  oath,  shall  in  like  manner  be  allowed  andtufani 
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«&  cases  agminst  any  free  negroes,  Indians,  (free  Indians,  in  amity 
^ik  this  goTenunent,  only  excepted)  mulatto  or  mestizo. — Ibid,  sec. 

Incompetency,  how  shemi. 

The  presumption  is,  that  a  person,  not  a  party  to  the  record,  isBrparty 
competent,  and  the  party  alleging  his  incompetency  must  shew  it,  ■"*^- 
either  by  examination  of  the  witness  on  his  voir  dire,  or  by  the  testi- 
moDj  of  other  witnesses.     Cotchet  vs.  Dixon,  4  M'C,  31 1  • 

Competency,  how  restored. 

The  competency  of  a  witness  may  be  restored  as  well  by  an  as- in  ease  or 
■ignment  without  warranty,  as  by  a  release  of  his  interest.     Gates  '^ 
▼8.  heirs  of  Wacter,  2d  Hill,  442. 

The  heirs  or  legatees  of  an  estate  are  incompetent  witnesses  in 
Malf  of  an  estate,  in  a  suit  brought  by  the  executors,  but  ii  is  an 
i&terest  that  may  be  released,  and  the  release  need  not  necessarily  be 
^wde  to  the  defendant,  but  may  be  made  to  any  one  who  will  accept; 
l«t  Rice's  Digest,  Tit.  Evidence,  423  :  but  a  dormant  partner  cannot, 
by  releasing  his  interest,  render  himself  a  competent  witness  for  the 
wtensible  partner,  in  a  suit  brought  by  the  latter  upon  a  contract 
n»de  by  him,  within  the  objects,  and  for  the  benefit  of  the  co-part- 
^nhip.  His  liability  for  the  debts  of  the  co-partnership,  and  his 
^nsequent  interest  to  increase  the  copar{||ership  fund,  cannot  be 
^i«charged,  or  removed,  by  his  own  release;  and  although  there  should 
^  no  debts,  his  liability  to  the  opposite  party,  for  the  costs  of  the 
■oitt  renders  him  incompetent;  Pickett  vs.  Cloud,  1st  Bailey,  362. 

The  objection  to  competency  on  the  ground  of  infamy,  may  beincMeof 
answered,  1st,  by  proof  that  the  party  has  been  admitted  to  his  clergy, 
^  ondergone  such  punishment  as  is  equivalent  to  clerical  purgation 
^  the  common  law,  or  that  he  has  undergone  the  sentence  according 
to  the  late  statutes ;  2d,  by  proof  of  pardon  ;  3d,  by  proof  of  the  rever- 
itl  of  the  judgement.     1st  Starkie,  96. 

Credibility,  how  impeached. 

The  credit  of  a  witness  may  be  impeached  either  by  cross  exami- 
nation, or  by  general  evidence  afiecting  his  credit,  or  by  evidence 
ikst  he  has  before  done  or  said  that  which  is  inconsistent  with  his 
evidence  on  the  trial,  or,  lastly,  by  contrary  evidence  as  to  the  facts 
Cbemsalves.     1st  Starkie,  181. 
Irreleya^  egaitions  may  be  put  to  a  witness  on  his  cross-exami- 
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nation,  with  the  view  of  obtaining  from  him  contradictory  or  in 
tent  answers,  and  of  thus  impeaching  and  destroying  his  credit;  but 
they  cannot  be  asked  with  a  view  to  calling  other  witnesses  to  con- 
tradict his  answers:  and  the  presiding  judge  may,  in  his  discretion, 
arrest  a  cross-examination,  which  extends  to  a  wide  and  unprofittble 
range  of  intcrrogatipns.     Jones  vs.  McNeill,  2d  Bailey,  466. 

When  the  credit  of  a  witness  is  attacked,  the  first  question  to  be  pot 
is,  '^vhat  is  the  general  character  of  the  witness,  good  or  hadV^  H 
the  answer  be  that  the  character  is  had^  then  the  individual  opinion  of 
the  person  under  examination  may  be  obtained,  ^^would  you  believe 
him  on  his  oath?"  Some  have  thought  it  most  expedient  to  ask,  in  the 
first  instance,  "what  is  the  general  character  as  to  veracity?"  Now, 
although  there  can  be  no  objection  to  such  a  question,  as  the  enqoii; 
relates  to  the  veracity,  yet  it  is  not  as  proper  as  the  more  genertl 
question,  because  the  witness  may  be  a  very  bad  man,  and  yet  mij 
not  have  established  any  character  as  to  veracity,  and  if  he  be  a  mtn 
of  bad  character,  that  is  a  very  good  reason  why  he  should  be  di8b^ 
lieved.     Dollard  vs.  Dollard;  Ist  Rice;  Title  Evidence,  439. 

To  impeach  the  credibility  of  a  witness,  evidence  of  particular  fkcti 
cannot  be  gone  into,  only  of  general  reputation.  State  vs.  Alexander; 
2d  M.  C,  171. 

The  credit  of  a  witness  may  be  attacked,  by  proof  that  he  had  sii^ 
*'that  on  some  occasions  he  would  swear  a  lie."  Anonymous;  lA 
Hill,  251.  ^ 

It  is  a  general  rule,  that  whenever  the  credit  of  a  witness  is  to  be 
impeached  by  proof  of  any  thing  that  he  has  said  or  declared,  or  done 
in  relation  to  the  cause,  he  is  first  to  be  asked,  upon  cross-examination 
whether  he  has  said  or  declared,  or  done  that  which  is  intended  toh 
proved.  If  the  witness  admit  the  words,  declaration,  or  act,  proof oi 
the  other  side  becomes  unnecessary,  and  an  opportunity  to  the  witnas 
of  giving  such  reasons,  explanations  or  exculpations  of  his  conduct,) 
any  there  be,  as  the  circumstances  may  furnish;  and  thus  the  who) 
matter  is  brought  before  the  Court  at  once,  which  is  the  most  convi 
nient  course.     1st  Starkie,  183. 

Although  the  answer  of  a  witness  to  an  immaterial  question  cann 
be  contradicted  to  impeach  his  credit,  yet,  if  the  question  is  even  ind 
rectly  material  to  the  issue,  the  answer  of  the  witness  may  be  contn 
dieted.     Smith  vs.  Henry;  2d  Bailey,  118. 

A  party  cannot  discredit  the  testimony  of  his  own  witness,  or  she 
his  incompetency;  for  it  would  be  unfair  that  he  should  have  the  bene 
of  the  testimony,  if  favorable,  and  be  able  to  reject  i^iftte  contrar 
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re,  however,  a  party  is  under  the  necessity  of  calling  a  witness 
le  purpose  of  satisfying  the  formal  proof  which  the  law  requires, 
not  precluded  from  calling  other  witnesses  who  give  contradic- 
leatlmony.  And  even  where  a  witness  by  surprise  giVes  evidence 
lit  the  party  who  called  him,  that  party  will  not  be  precluded 
proving  his  case  by  other  witnesses.     1st  Starkie,  185.  -', 

te  rule  that  a  party  cannot  impeach  his  own  witness,  is  coii§ned 
)  introduction  of  general  evidence  to  destroy  his  credit;  he  may 
ither  witnesses  to  contradict  him  as  to  particular  facts  relevant  to 
liue.     Perry  vs.  Massey;  1  Bailey,  32. 

party  cannot  bring  evidence  to  confirm  the  character  of  a  wit.  Evidence,  in 
before  the  credit  of  that  witness  has  been  impeached,  either  upon  ofwitncMk 
eiamination,  or  by  the  testimony  of  other  witnesses;  but  if  the 
leter  of  a  witness  has  been  impeached,  although  upon  cross- 
ioatlon  only,  evidence  on  the  other  side  may  be  given  to  support 
baracter  of  the  witness  by  general  evidence  of  good  conduct, 
tariiie,  186. 

Uh.  The  various  kinds  of  testimony  and  their  admissibility. 

Admissions, 
e    admissions   of  a    party    to    the   suit   against   his  interest,  ^ 

(Tidence  in  favor  of  the  other  side,  whether  made  by  the  real  **>•  ■"**• 

on  record,  or  by  a  nominal  party  who  sues  as  a  trustee  for  the  . 
fit  of  another,  or  whether  by  tho  party  who  is  really  interested  in 
lit,  though  not  named  on  the  record.     1st  Philip's  Ev.,  74. 
10  admissions  of  a  defendant  are  always  considered  the  best  evi- 
I  against  him;  and  a  fact  strongly  and  oflen  assertei^by  the  other 

or  his  agent,  in  the  presence  of  tho  defendant,  touching  the 
ipal  matter,  and  not  denied  by  him,  may  be  consijjered  as  admit- 

Hendrickson,  adm'r  of  Ryer,  vs.  Miller;  1st  M.  C,  296. 
I  acknowledgement  of  a  debt  may  be  frequently  implied  from  the  implied  from 
let  and  demeanor  of  a  person,  no  less  than  from  an  express  admis-  ^^  "'^ 

and  the  forbearance  and  non-interference  of  one  party,  with 
knowledge  of  adverse  acts  done  by  another  party,  is  a  circum- 
«  to  shew  his  acquiescence.     1st  Philips'  Ev.,  83. 

community  of  interest  or  design,  will  frequently  make  the  decla*  connnnitf 
a  of  one,  the  declaration  of  all.     Thus  in  tEe  case  where  part.®^*"**''*^- 

or  others,  possess  a  community  of  interest  in  a  particular  subject, 
oly  the  act  and  agreement,  but  the  declaration  of  one  in  respect 
It  lubject  matter,  is  evidence  against  the  rest.  The  admission  of 
iTsoveral  makers  of  a  joint  and  several  promissory  note,  that  it 
loC  been  paid,  is  evicfence  against  all.  Such  an  admission,  how- 
,  ought  to  bo  olear  and  unequivocal.    2d  Starkie,  25. 
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By  partner.  A  letter  Written  by  one  co-partner  after  the  dissolution  of  the  co- 
partnership, acknowledging  the  justness  of  a  debt,  will  bind  the  other. 
Simpson  ds  Morrison  ts;  Geddes,  2d  Bay,  588.  But,  the  admi«iM 
of  a  debt  by  one  partner  who  had  become  insolvent,  made  a  longtims 
after  the  dissolution  of  the  co-partnership,  is  not  admissible  to  charge 
the  others.     Chardon  ts.  Oliphant,  et.  al.;  2d  Tr.,  685. 

By  agent.  •  "the  statement  or  representation  of  an  agent,  in  making  an  agree- 
raent,  or  in  doing  an  act  toithin  the  scope  of  his  authority,  is  evidence 
against  the  principal  himself,  and  equivalent  to  his  own  acknowledge- 
ment.    1st  Philips'  Evi.,  77. 

The  declarations  of  an  agent  in  relation  to  things  done  by  him,  is 
the  regular  course  of  his  agency,  is  competent  evidence  against  Ui 
principal.     Clough  vs.  Litle;  Ist  Rice.     Tit.  Evi.,  404. 

On  the  same  principle,  if  one  party  refers  another  for  information 6i 
a  disputed  fact,  to  a  third  person  as  authorized  to  answer  for  him, or 
employs  an  agent  to  make  certain  propositions  respecting  a  transactloa ' 
between  him&elf  and  another,  he  is  bound  by  what  his  agent  says,  or 
does,  within  the  scope  of  his  authority,  as  much  as  if  it  had  been  said, 
or  done,  by  himself.     Ist  Phillips'  Evi.,  81. 

By  a  wiA.        But  notwithstanding  a  community  of  interest,  the  declaration  of  tiw 
wife  will  not,  in  general,  bind  the  husband.     But  where  the  authority 
of  the  wife  to  act  as  agent  to  her  husband  can  be  presumed,  her  deck-  ' 
rations  are  like  those  of  any  other  agent;  accordingly,  the  admisnoa 
of  the  wife,  as  to  an  agreement  for  suckling  a  child,  was  held"  to  be 
evidence  against  him.     So  where  an  action  was  brought  by  the  ditec* 
(ion  of  the  wife,  in  the  name  of  her  husband,  to  recover  a  sum  of  mosey 
which  had  been  taken  from  her,  on  .suspicion  that  it  was  the  produee 
of  stolen  property,  it  was  held,  that  what  she  had  said,  (in  the  aboeaee 
of  the  husband^  respecting  the  money,  when  examined  on  achaige 
of  being  concerned  in  the  robbery,  was  evidence  for  the  defendiBt. 
So  in  an  action  against  the  husband  for  goods  sold  to  his  wife  duriag     \ 
the  time  when  he  occasionally  visited  her,  it  was  held,  that  a  letter     ^ 
subsequently  written  by  the  wife,  acknowledging  the  debt,  was  evi- 
dence.    2d  Starkie,  26. 

The  whole  la     Although  the  whole  confession  must  be  received  and  not  garUedt  ; 
yet  the  jury  are  nobbound  to  give  implicit  faith  to  the  whole  or  ai^ 
part.    Smith  vs.  Hunt;  1st  McC,  449. 


lobe  taken. 


In  criminal 


Confessions. 
A  confession,  where  it  is  voluntary,  is  one  of  the  strongest  proofief 
guilt;  for  it  cannot  be  supposed  that  a  person,  really  innocenl,  wonkl 
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tAakurUy  subject  himself  to  infamj  and  punishment.  Many  of  the 
nilei  applicable  to  admissions  in  civil  cases  are  applicable  to  those  in 
criniiial  proceedings,  but  there  are  some  which  are  peculiar  to  the 
litter.    2d  Stark'e,  27. 

A  confession  can  never  be  received  in  evidence,  where  the  defen- 
duit  bas  been  influenced  by  any  threat  or  promise.  To  say,  that  it 
viU  be  better  for  him  if  he  will  confess,  or  worse  if  he  will  not,  is  suffi- 
cimt  to  exclude  the  consequent  declaration  by  the  prisoner;  for  the 
hw  cannot  measure  the  force  of  the  influence  used,  or  decide  upon  its 
sfkt  upon  the  mind  of  the  prisoner,  and  therefore  excludes  the  decla- 
ntioD,  if  any  degree  of  influence  has  been  exerted.  And  where  a 
Cflifession  has  once  been  induced  by  such  meaps,  all  subsequent 
sdonnions  of  the  same,  or  of  the  like  facts,  must  be  rejected,  if  they 
htre  resulted  from  the  same  influence. 

It  is,  however,  a  question  for  the  Court,  and  not  for  the  jury,  to 
decide,  whether  under ^ the  particular  circumstances,  the  confession 
be  adoiissible.     Ibid. 

It  is  a  general  rule,  founded  upon  principles  already  adverted  to,  NocerideoM 
tbat  the  admission  or  confession  of  one  defendant  is  not  evidence  ^S^a. 
ifunst  any  but  himself;  except,  indeed,  such  a  privity  and  community 
lithe  same  original  design  be  proved,  as  to  render  that  which  has 
biin  said  or  done  by  one,  in  hirtherance  of  the  common  object,  fair 
ttd  reasonable  evidence  of  the  general  design  and  project  itself.  2d 
Bterkie,  31. 

Where  several  are  tried  at  the  same  time,  and  the  confession  of  one 
iapiicates  another,  the  evidence  cannot  on  that  account  be  rejected' 
IbsQsaal  course  is,  for  the  Court  to  inform  the  jury  that  the  confes- 
m  is  evidence  against  that  party  only  by  whom  it  is  made.  Ibid. 
Biftthe  confessions  of  a  slave  of  his  own  guilt  as  principal,  are  admis- 
Afe  in  evidence,  on  the  trial  df  a  free  white  man,  as  accessary  before 
is  Act.     Sute  vs.  Sims;  2d  Bailey,  29. 

Hearsay. 
Hearsay  evidence  of  a  &ct,  is  not  admissible.  And  the  same  prin.  NotadmiMi- 
ifh  is  applicable  to  statements  in  writing,  no  less  than  to  words  spo- 
mi;  whether  spoken  or  written,  they  are  ecjnclly  inadmissible  in 
vidence.  The  only  difierence  between  them  in  this  respect,  is,  that 
keie  is  a  greater  facility  of  proof  in  the  one  case  than  in  the  other; 
written  account  is  proved  to  be  genuine,  by  proof  of  the  hand-wri- 
ng; bot  the  geiraineness  of  mere  oral  declarations  must  depend  upon 
m  mtmory  and  accuracy  of  the  witness,  who  professes  to  repeat 
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them.  To  this  general  rule  there  are  some  exceptions,  whic 
be  separately  considered.  Phillip's  Evi.,  186. 
incaaeof  Hearsay  and  reputation,  (which  latter  is  the  hearsay  of  thoi 
may  be  supposed  to  have  known  the  fact,  handed  down  from 
another,)  have  been  admitted  as  evidence  in  cases  of  pe< 
Thus,  declarations  of  deceased  members  of  the  family  are  adn 
evidence  to  prove  relationship;  as,  who  was  a  person's  grand- 
er whom  he  married,  or  how  many  children  he  had,  or  as  to  tfa 
of  a  marriage,  or  of  the  birth  of  a  child,  and  the  like,  of  wl 
cannot  be  reasonably  presumed  that  better  evidence  is  to  be  pre 
Ibid. 
Time  of  On  a  question,  whether  a  testator,  at  the  time  of  making  hi 

al^'piace.°' was  of  full  age,  a  written  memorandum  of  his  deceased  father, 
the  time  of  his  birth,  has  been  admitted  to  be  good  evidence 
such  declarations  are  not  admissible  as  to  place  of  birth.  1st  F 
Evi.,  195.  ^ 

OaeaUonaof      '^^®   declarations  of  deceased  persons,  who  shall  appear  t 
boimdaiy.     ijgp^  jq  ^  situation  to  possess  the  information,  and  not  interest 
admissible,  on  questions  of  boundaries ;  as  the  declarations  of  i 
ors,  chain-carriers,  &c.     Spear  ads  Coate,  3d  M'C,  227. 
The  declarations  of  deceased  persons  have  also  been  admi 
r^temL       cases  where  they  appear  to  be  made  against  their  interest;  as, 
in  their  books,  charging  themselves  with  the  receipt  of  money 
account  of  a  third  person,  or  acknowledging  the  payment  of 
due  to  themselves.     1st  Phillip's  Evi.,  207. 

The  declarations  of  the  payee  of  a  note,  made  before  endon 
against  his  isterest,  are  admissible,  but  not  afler  he  has  endo 
Crayton  6&  Sloan  vs.  Collins;  2d  McC.,457. 
Dying  deda-  ^^^  ^J^^S  declarations  of  a  person,  who  h^s  received  a 
rationa.  injury,  that  is,  declarations  made  under  the  apprehension  of  dei 
constantly  admitted  in  criminal  prosecutions,  and  are  not  liabh 
common  objection  against  hearsay  evidence*  The  principle 
exception  to  the  general  rule  is  founded  partly  on  the  awful  si 
of  the  dying  person,  which  is  considered  to  be  as  powerful  < 
conscience  as  the  obligation  of  an  oath,  and  partly  on  a  n 
absence  of  interest  4pn  the  verge  of  the  next  world,  which  dl 
with  the  necessity  of  cross  examination.  1st  Phillips'  Evi.,  21 
The  deceased,  on  the  day  previous  to  his  death,  and  when  co 
that  he  was  in  extremis,  deposed  to  the  circumstances  under  wl 
mortal  blow  was  given;  and  on  the  next  day,  when  he  was  fu 
acious  of  approaching  death,  the  deposition  was  read  over  to  h 
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laid  that,  *<  it  was  as  nigh  right  as  he  could  recollect ;"  held^  that 
deposition  was  admissible  in  evidence  as  the  dying  declarations 
ihe  deceased.     State  vs.  Ferguson,  2d  Hill,  61 9. 

Bearsay  is  oAen  admitted  in  evidence,  as  part  of  the  res  gesta;  the  Bearny, 
taing  of  which  seems  to  be,  that  inhere  it  is  necessary  in  the  course  ^mL  "^ 
I  cause  to  inquire  |pto  the  nature  of  a  particular  act,  or  the  inten- 
B  of  the  person  who  did  the  act,  proof  of  what  the  person  said  at 
I  time  of  doing  it,  is  admissible  evidence,  for  the  purpose  of  shew- 
[its  true'  character.  1st  Phillip's  Evi.,  219.  Thus,  the  declara. 
as  of  a  party,  when  accompanied  by  an  act,  may  be  received  in 
dence,  as  explanatory  of  that  act,  as  constituting  a  part  of  the  res 
ia.    Turpin  vs.  Brannon,  3d  M'C,  26^ 

Presumptions 

ire  either  conclusive  or  disputable.  The  first  are  settled  rules  of 
S  determining  the  quantity  of  evidence  requisite  for  the  support 
any  particular  averment,  which  may  not  be  overcome  by  any 
of  that  the  fact  is  otherwise.  The  second,  are  rules  which,  in 
absence  of  opposing  evidence,  infer  one  fact  from  the  proved 
itence  of  another,  and  which,  once  attaching  from  facts  proved, 
yw  the  burden  of  proof  of  the  contrary  on  the  opposite  party.  Ist 
)eoleaf,  15  and  33. 


Conclusive  presumptions. 
Lfter  twenty  years  possession  of  lands,  a  grant  will  be  presumed,  pnmi  i«pn 

of  time 


m  the  absence  of  other  evidence,  the  date  of  the  grant  cannot  bej^*^"*^ 


nrrod  to  an  earlier  period  than  the  commencement  of  the  posses. 
1.    Sims  vs.  Meacham,  2d  Bailey,  101. 

i  ecmtinuous  adverse  possession  of  land  for  twenty  years  by  dif- 
SBt  persons  and  at  different  times,  is  sufficient  to  raise  the  pre- 
ipdon  of  a  grant.     McLeod  vs.  Rogers,  2d  Rich.,  19. 
¥heii  an  authority  is  given  by  law  to  executors,  adpinfstrators,  j^^^ 
rdiana,  or  other  officers,  to  make  sales  of  lands,  upon  being  duly  *^°™"****"- 
used  by  the  Courts,  and  they  are  required  to  advertise  the  sales 
ptrticular  manner,  and  to  observe  other  formalities  in  their  pro. 
Hngi,  the  lapse  of  sufficient  time,  (which,  in  most  cases,  is  fixed 
lirty  years,)  raises  a  conclusive  presumption  that  all  the  legal 
lallties  of  the  sale  were  observed.     1st  Greenleaf,  sec.  20. 
Tie  records  of  a  Court  of  justice  are  presumed  to  have  been  cor- j^jj^i^ 
\j  made;  a  party  to  the  record  is  presumed  to  have  been  interested' 
le  lait ;  and  after  verdict,  if  will  be  presumed,  that  those  fiusts, 
26 
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without  proof  of  which  the  verdiet- could  not  have  been  found,  were 
proved,  though  they  are  not  exprettly.  and  distinctly  alleged  in  the 
record ;  provided  it  contains  terras  Sufficiently  general  to  comprehend 
them  in  fair  and  reasonable  ii^^ndment.     Ibid,  sec.  19. 
cooiequeo-       A  sane  man  is  conclusively  presumed  to  contemplate  the  natonl 
80.^^^°**'   and  probable  consequences  of  his  own  acts  ;  and  therefore,  the  intent 
to  murder  is  conclusively  inferred  from  the  delioerate  use  of  a  deadly 
weapon.     So,  the  deliberate  publication  of  calumny,  which  the  pub- 
lisher knows  to  be  false,  or  has  no  reason  to  believe  to  be  true,  raiaes 
a  conclusive  presumption  ot  malice.     Ibid,  sec.  16. 
Eftoppeii         Estoppels  may  be  ranked  in  this  class  of  presumptions.     A  man  ia 
said  to  be  estopped,  when  he  has  done  some  act,  which  the  policy 
of  the  law  will  not  permit  him  to  gainsay  or  deny.     Ibid,  sec.  22. 

in  regard  to  recitals  in  deeds,  the  general  rule  is,  that  all  paitiea 
to  a  deed  are  bound  by  the  recitals  therein,  which  operate  as  an 
estoppel,  working  on  the  interest  in  the  land,  if  it  be  a  deed  of  con- 
veyance, and  binding  both  parties  and  privies,  privies  in  blood,  pririei 
in  estate,  and  privies  in  law.     Ibid,  sec.  23. 

Thus  also,  a  grantor  is,  in  general,  estopped  by  his  deed,  from 
denying  that  he^l^ad  any  title  in  the  thing  granted.  But  this  mle 
does  not  apply  to  a  grantor,  acting  officially,  aa  a  public  agent  or 
trustee.     Ibid,  sec.  24. 

So  also,  a  tenant,  and  all  claiming  under  him,  are  estopped  from 
disputing  the  title  of  the  landlord.     Anderson  ads  Darby,  1st  N.  ^ 
M'C,  369;  and  Love  vs.  Dennis,  Harper,  70. 
infutflUMi       Conclusive  presumptions  of  law  are  also  made  in  respect  to  infimtf, 
J^*^        and  married  women.     Thus,  an  infant,  under  the  age  of  seven  yeaii) 
is  conclusively  presumed  to  be  incapable  of  committing  any  felonfi 
for  want  of  discretion  ;  and  under  fourteen,  a  male  infant  is  presumed 
incapable  of  committing  a  rape.     A  female  under  the  age  often 
years  is  presumed  incapable   of  consenting  to  sexual  intercoune. 
Where  the^husband  and  wife  have  cohabited  together,  as  such,  and 
no  impotency  is  proved,  the   issue   is  conclosively  presumed  to  be 
legitimate,  though  the  wife  is  proved  to  have  been  at  the  same  time 
guilty  of  infidelity.     And  if  a  wife  act  in  company  of  her  husband,  in 
the  commission  of  a  felony,  other  than  treason  or  homicide,  it  is  con- 
clusively presumed,  that  she  acted  under  his  coercion,   and  conae* 
quently  without  any  guilty  intent.     1st  Groenleaf,  sec.  28. 

Disputable  presumptions. 
As  men  do  not  generally  violate  the  penal  code,  the  law  prenimes 
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Merj  man  innocent ;  but  some  men  do  transgress  it,  and  therefore  Prammpuoa 
eridence  is  received  to  repel  fliii  presumption.     This  legal  presump- 
tion of  innocence  is  to  be  regardect  by  the  jury,  in  every  case,  as 
natter  of  evidence,  to  the  benefit  of  wMch  the  party  is  entitled.    And 
wiiere  a  criminal  charge  is  to  be  proved  by  circumstantial  evidence, 
tile  proof  ought  to  be  not  only  consistent  with  the  prisoner's  guilt, 
bot  inconsistent  with  any  other  rational  conclusion.     On  the  other 
hnd,  as  men  seldom  do  unlawful  acts  with  innocent  intentions,  the  From imi«wb 
l»w  presumes  every  act,  in  itself  unlawful,  to  have  been  criminally     ***** 
ifltendlsd,  till  the  contrary  appears.     Thus,  on  a   charge  of  murder, 
malice  is  presumed  from  the  fact  of  killing,  unaccompanied  with  cir- 
ctumtances  of  extenuation ;  and  the  burden  of  disproving  the  malice 
ii  tlirown  upon  the  accused.     The  same  presumption  arises  in  civil 
actions,  where  the  act  complained   of  was   unlawful.     So  also,  as 
own  generally  own  the  personal  property  they  possess,  proof  of  pos-po«eHk>iL 
•e«ioa  is  presumptive  proof  of  ownership.     But  pos8es;3ion  of  the 
fitdta  of  crime,  recently  after  its  commission,  is,  prima  facie,  evidence  in  eawof 
of  guilty  possession ;  and,  if  unexplained,  either  by  direct  evidence, '^'^  ***"*'* 
orbj  the  attending  circumstances,  or  by  the  character  and  habits  of 
life  of  the  possessor,  or  otherwise,  it  is  taken  as   conclusive.     This 
nile  of  presumption  is  not  confined  to  the  case  of  thefl,  but  is  applied 
to  all  cases  of  crime,  even  the  highest  and  most  penal.     Thus,  upon  ^„o„n„j 
Ml  indictment  for  arson,  proof  that  property,  which  was  in  the  house  "****^' 
X  the  time  it  was  burnt,  was  soon  aflerwards  found  in  the  possession 
of  the  prisoner,  was  held  to  raise  a  probable  presumption,  that  he 
^fu  present  and  concerned  in  the  offence.     The  like  presumption  is 
raised  in  the  case  of  murder,  accompanied  by  robbery ;  and  in  the 
Me  of  the   possession  of  an  unusual  quantity  of  counterfeit  money. 
ill  Greenleaf,  sec.  34. 

Presumptions  from  course  of  Trade, 

Where  a  bill  of  exchange,  or  an  order  for  the  payment  of  money,  poaewioiiof 
r  delivery  of  goods,  is  found  in  the  hands  of  the  drawee,  or  a  pro-  orezcbuif  e. 
liasory  note  is  in  the  possession  of  the  maker,  a   legal  presumption 
raised,  that  he  has  paid  the  money  due  upon  it,  and  delivered  the 
)odB  ordered. 

So,  a  receipt  for  the  last  year's  or  quarterV  rent,  is  prima  facie 
'idence  of  the  payment  of  all  the  rent  previously  accrued.     But  the        ^ 
ere  delivery  of  money  by  one  to  another,  or  of  a  bank  check,  or  the  DeUveryof 

monay. 

wafer  of  stock,  unexplained,  is  presumptive  evidence  of  the  payment 
an  antecedent  debt,  and  not  of  a  loan.     The  same  presumption 
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paymaitof  arises  upon  the  payment  of  an  order  or  drafl  for  money,  namely,  th 

.    it  was  drawn  upon  funds  of  the  drawer,  in  the  hands  of  the  drawet 

Order  for      But  in  the  case  of  an  order  for  the  delivery  of  goods  it  is  otherwi* 

'      '         they  being  presumed  to  have  been  sold  by  the  drawee  to  the  drawei 

Divitiooor   Thus,  also,  where  the  proprietors  of  adjoining  parcels  of  land  agre 

upon  a  line  of  division,  it  is  presumed  to  be  a  recognition  ofthetni 

original  line  between  their  lots.     Ist  Greenleaf^  sec.  38. 

22^y  On  the  same  general  principle,  where  a  debt  due  by  specialty  ba 

been  unclaimed,  and  without  recognition,  for  twenty  year«,  in  thi 

absence  of  any  explanatory  evidence,  it  is  presumed  to  have  beei 

paid.     Ist  Greenlcaf, sec.  39. 

The  lapse  of  twenty  years  raises  a  presumption  of  payment,  in  tin 
case  of  a  judgement,  as  well  as  of  a  bond.  QiuEre ;  Whether  efi 
dcnce  of  a  plaintiff's  punctuelity,  and  of  defendant's  embarrassed  cir 
cumstances,  is  admissible  to  raise  a  presumption  of  payment  witbi 
twenty  years.     Kennedy  vs.  ex'ors.  of  Denoon,  2d  Tr.,  617. 

Public  duties. 

offieen.  The  return  of  a  sheriff,  which  is  conclusively  presumed  to  be  triK 

between  third  persons,  is  taken  prima  facie  as  true,  even  in  hisowi 
favour ;  and  the  burden  of  proving  it  false,  in  an  action  against  hin 
for  a  false  return,  is  devolved  on  the  plaintiff,  notwithstanding  it  if) 
negative  allegation.  In  fine,  it  is  presumed,  till  the  contrary  i 
proved,  that  every  man  obeys  the  mandates  of  the  law,  and  perforn 
all  hio  ofEcial  and  social  duties.     The  like  presumption  is  also  dram 

^^'  from  the  usual  course  of  men's  private  offices  and  business,  when 
the  primar}'  evidence  of  the  fact  is  wanting.     1st  Greenlcaf,  sec.  40 

Wriilen  documents^  how  proved. 

Pawie  All  public  records  may  be  proved  by  copy,  authenticated  unde 

seal,  by  the  proper  officer,  for  the  great  seal  of  the  State,  andth( 
seals  of  its  judicial  tribunals,  require  no  proof.  Courts  also  recogniie 
without  other  proof  than  inspection,  the  seals  of  State  of  other  nation 
which  have  been  recognised  by  their  own  sovereign.  The  seali 
also,  of  foreign  Courts  of  Admiralty,  and  of  notaries  public,  are  recof 
nised  in  the  like  manner.  Public  statutes,  also,  need  no  proof^  bein 
supposed  to  exist  in  the  memories  of  all;  but,  for  certainty  ofrecc 
lection,  reference  is  had,  either  to  a  copy  from  the  legislative  roUi, 
to  the  book  printed  by  public  authority.  1st  Greenleaf,  479. 
Private  Private  writings  must  be  proved  by  the  subscribing  witnesses, 

^  there  be  any,  or  at  least  by  one  of  them.     But  to  this  rule  there  a 
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^▼eral  exceptions.  The  first  is,  where  the  instrument  is  thirty  years  Deeds  thirty 
U;  in  which  case,  it  is  said  to  prove  itself,  the  subscribing  witnesses 
being  presunoied  to  be  dead,  and  other  proof  being  presumed  to  be 
beyond  the  reach  of  the  party.  But  such  documents  must  be  free 
from  just  grounds  of  suspicion,  and  must  come  from  the  proper  cus- 
tody, or  have  been  acted  upon,  so  as  to  afford  some  corroborative  proof 
of  their  genuineness,  and  in  this  case  it  is  not  necessary  to  call  the 
nbicribing  witnesses,  though  they  be  living.     1st  Greenleaf,  570. 

A  lecoad  exception  to  this  rule  is  allowed,  where  the  instrument  is  prodoeedby 
prodoced  by  the  adverse  party,  pursuant  to  notice,  the  party  producing  party, 
it daiming  an  interest  under  the  instrument.     In  this  case,  the  party 
jKodocing  the  instrument  is  not  permitted  to  call  on  the  other  for  proof 
<f  its  execution;  for,  by  claiming  an  interest  under  the  instrument,  ho 
Itu  sdmitted  its  execution.     Ibid,  571 . 

Ifthe  witnesses  to  a  will  deny  their  attestation,  or  fail  to  prove  the  Where 
ox^Qtioo,  circumstantial  evidence  may  be  adduced,  and  the  most  deny,  or  rau 
^tand  usual,  is,  proof  of  their  hand- writing;  but  such  proof  ought 
to  be  very  clear.     Pearson  and  others  vs.  Wightman,  Ist  M.  C,  336. 
V  the  subscribing  witness  to  a  note,  on  being  sworn,  should  not 
PW^eit,  it  may  be  proved  by  other  evidence.     Vernon  vs.  Hammet; 
litfliU,269. 
Where  the  subscribinir  witness  to  a  bond  or  note,  cannot  be  produ-  By  proTing 

^  , .  °  ^  hnnd-wrltiiif 

^hu  hand-writing  must  be  proved  before  plaintiff  can  prove  theorwitneaea. 
w-writing  of  the  obligor  or  maker  of  a  note,  notwithstanding  the 
Act  of  1802  allows  the  plaintiff  to  prove  bonds  or  notes  by  other 
l^nons  than  the  subscribing  witnesses.     Taylor  ads.  Meyers;  2d 
H508. 

Where  all  the  witnesses  to  a  will,  in  order  to  pass  lands,  are  dead, 
®'  OQt  of  the  State,  the  hand- writings  or  signatures  of  all  the  three 
loesses  to  its  execution  should  be  proved.  Hopkins  vs.  Albertson; 
^  Bay,  484. 

Where  the  maker  of  a  promissory  note  had  made  his  mark  to  it, 
^  the  subscribing  witness  was  out  of  the  State,  proof  of  the  hand- 
ing of  the  subscribing  witness  was  hold  sufficient.  Bussey  ads. 
Wkitaker;  2d  N.  dc  Mc,  374. 

The  absence  ofa  witness  to  any  bond  or  note,  shall  not  be  deemed  prg^fof 
<t  good  cause,  by  any  Court  of  Justice,  for  postponing  a  tiial  respecting  ^Jjjf*,  ®' 
the  same;  but  that  the  signature  to  such  bond  or  note  may  be  proved 
)y  other  testimony;  unless  the  defendant,  at  the  time  of  filing  his  or 
erplea,  shall  swear,  or  affirm,  according  to  the  form  of  his  religious 
rofeasion,  that  the  signature  of  the  bond  or  note  in  suit  is  not  his  or 
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Comparifon 
admlHible. 


In 

doubt< 


In  Ancient 


(enernlljr. 


AdBtalUe 
to  prove  a 
rabeequeot 
cootnot. 


hers;  nor  in  case  the  defendant  or  defendants  should  be  executon  i^j 
administrators,  shall  the  cause  be  postponed  for  want  of  the  8ubscrihic&^ 
witness  to  the  bond  or  note  in  suit,  but  the  signature  may  be  proT^a 
by  other  testimony;  unless  one  of  the  executors  or  administratora, 
who  arc  defendants,  shall  swear,  or  affirm,  as  aforesaid,  at  the  time  of 
filing  his  or  her  plea,  that  they  have  cause  to  believe  the  signature  to 
such  bond  or  note  is  not  the  testator^s,  or  intestate's,  as  the  case  maj 
be.     5th  S.  L.,  435. 

It  is  sufficient  proof  of  a  defendant's  signature,  if  a  witness  swear 
that  he  has  seen  defendant  write,  and  that  he  believes  it  to  be  his 
hand- writing.     Comm.  of  the  Poor  vs.  Hanion;  1st  N.  dc  Mc.,654* 

So  also  hand- writing  may  be  proved  by  one  who  has  seen  letters  or 
other  documents  of  the  party,  and  has  personaUy  eommunicated  wiik 
him  respecting  them,  or  acled  upon  them  as  his^  the  party  having 
known  and  acquiesced  in  such  acts.     1st  Greenleaf,  sec  577. 

As  a  circumstance  in  aid  of  doubtful  proof,  comparison  of  haod- 
writing  is  admissible,  but  per  se  is  inadmissible.  Adm.  of  BomanTi. 
Plunkett;  2d  McC,  518. 

Where  there  is  conflicting  testimony  as  to  the  genuineness  of  a  sig- 
nature, comparison  oi  hand-writing  is  admissible,  as  confirmatory 
evidence,  to  enable  the  jury  to  decide  upon  which  of  the  witnetfes 
they  could  most  confide.  A  bundle  of  notes  that  is  admitted  to  prora 
the  genuineness  of  a  signature,  by  comparison  of  hand-writing,  0^7 
be  sent  to  the  jury.     Robertson  d&  Co.  vs.  Millar;  1st  McMullan,  ISi^* 

When  a  writing  is  offered  in  evidence,  so  antiquated  as  to  render  it 
difficult  if  not  impossible  to  produce  a  witness  who  had  ever  seen  tbo 
person  write,  whose  signature  is  in  question,  a  comparison  of  bao'' 
writing  is  allowable.     Cantey  vs.  Piatt;  2d  McC,  260. 

How  far  a  written  instrument  may  he  explained  or  varied  hypard 

evidence. 
** Parol  contemporaneous  evidence  is  inadmissible  to  contradictor 
vary  the  terms  of  a  valid  written  instrument."  1st  Greenleaf,  sec 
275.  So  also,  if  a  person  make  a  verbal  agreement,  and  afterwards 
enter  into  a  written  contract  upon  the  same  subject,  the  verbal  agree- 
ment is  merged  in  the  written  contract,  and  parol  evidence  cannot  be 
admitted  to  prove  any  contract  different  from  the  written  agreement. 
Falconer  vs.  Garrison;  1st  McC,  209. 

'  A  written  agreement  may  be  waived,  and  the  terms  of  it  varied,  by  a 
subsequent  parol  agreement — such  parol  agreement  is  not  a  contra- 
diction of  the  original  contract,  nor  an  alteration  of  it,  but  a  new  nib- 
sequent  contract.     1st  Rice;  Tit.  Evi.,  158. 
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Parol  evidence  is  admissible  to  shew,  that  the  time,  specified  in  a 
writtea  agreement  for  the  delivery  of  goods  sold,  was  subsequently 
enlarged  by  the  parties :  so,  where  no  time  was  fixed  by  the  written 
agreement,  evidence  was  received  to  shew,  that  it  was  afterwards 
filed  by  parol.     Neil  vs.  Cheves,  1st  Bailey,  537. 

It  may  be  shewn  by  parol,  that  after  a  submission  in  writing,  the 
parties  agreed  that  the  arbitrators  should  have  power  to  call  in  an 
onpire;  such  an  agreement  is  a  new  and  independent  contract,  and 
oot  a  variance  of  the  written  submission. 

Anbmission,  in  writing,  to  abide  by  the  award  *'of  the  arbitrators 
QowtboQtto  sit,"  may  be  shewn  by  parol,  to  have  been  intended  at 
tbe  time  as  a  sid^lUsion  to  certain  individuals  as  arbitrators,  with 
power  to  call  il^ltn.  tmpire.  It  is  rendering  certain  by  parol,  that, 
vhich  the  partieajid  not  intend  to  make  certain  by  the  writing .  Sharp 
'J.Lipeey;  2d  Bailey,  113. 

fttfol  evidence  is  inadmissible  to  vary,   or  contradict,  a  written  j|,^^^ 
agreement,  entered  into  upon  an  adjustment  of  accounts  between  the 
PUties.    If  evidence  were  offered  of  a  mistake  in  the  settlement,  it 
vooU  be  admissible,  even  in  an  action  upon  a  sealed  -note  given  for 
^balance.     Boyce  vs.  Foster;  1st  Bailey,  540. 

A  party  cannot  at  law,  by  parol  testimony,  shew  a  difterent  consi-^^^ 
Oration  from  the  one  expressed  in  a  deed;  but  it  may  be  admitted,  (ion. 
t(ieem#,  to  shew  a  greater  or  less  of  the  same  character.     Garrett 
'^  Stuart,  IstMcC,  514. 

Parol  evidence  is  admissible  to  shew  that  the  true  consideration  for 
»e  purchase  of  a  tract  of  land  was  greater  than  that  specified  in  the 
*wd,    Curry  vs.  Lyles;  2d  Hill,  404. 

If  the  language  of  the  instrument  is  applicable  to  several  persons,  gu„oQ„jigg 
^several  parcels  of  land,  to  several  species  of  goods,  to  several  menu-  ^w»»*»' 
tnenUor  boundaries,  to  several  writings;  or  the  terms  be  vague  and 
general,  or  have  divers  meanings,  as,  "household  furniture,"  "stock," 
*feight,"  "factory  prices,"  and  the   like;  or  in  a  will,  the  words, 
*^'ld,"  "children,"  "grand-children,"  "son,"  or  ''nearest  relations," 
m  employed;  in  all  these  and  the  like  cases,  parol  evidence  is  ad- 
flniiible  of  any  extrinsic  circumstcinces,  tending  to  show  what  person 
0r  persons,  or  what  things,  were  intended  by  the  party,  or  to  ascer- 
tain his  meaning  in  any  other  respect.     Ist  Greenleaf,  sec.  288. 

In  regard  to  receipts,  it  is  to  be  noted,  that  they  may  be  ^i^I*®rpeo«ipifc 
mere  acknowledgements  of  payment  or  delivery,  or,  they  may  also 
contain  a  contract  to  do  something  in  relation  to  the  thing  delivered. 
bi  the  former  case,  and  so  far  as  the  receipt  goes  only  to  acknowledge 
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payment  or  delivery,  it  is  merely  prima  facie  evidence  of  the  fact,  ai 
not  conclusive;  and  therefore  the  fact,  which  it  recites,  may  heco 
tradicted  by  oral  testimony.  But  in  so  far  as  it  is  evidence  of  aco 
tract  between  the  parties,  it  stands  on  the  footing  of  all  other  conlrac 
in  writing,  and  cannot  be  contradicted  or  varied  by  parol.  Ibid,  le 
305. 


Ofpriwner* 


■aiy. 


EXAMINATION. 

Formerly  by  statute  2  and  3  P.  &  M.,  c.  10,  tli^fQagistrate  befo 
whom  a  prisoner  is  brought,  was  bound  immediately^o  examine  tl 
circumstances  of  the  crime  alledged,  and  to  IhTt  end  he  is  to  take 
writing  the  examination  of  such  prisoner,  and  the  infoHnation  of  tho 
who  bring  him. 
Not^necei-  But  by  the  Act  of  Assembly  of  1839,  p.  15,  sec.  10;  '*it  shall  n 
be  necessary  for  any  magistrate,  when  any  prisoner  is  produced  befoi 
him  for  commitment  or  bail,  on  a  charge  of  felony,  to  examine  sue 
prisoner,  and  those  who  bring  him  as  heretofore  prescribed  by  laii 
such  magistrate  may  take  the  examfhation  of  any  witness  in  behalf  i 
the  State,  in  the  presence  of  such  prisoner,  allowing  such  prisoner  th 
right  of  cross  examination,  and  reduce  the  testimony  so  taken  ( 
writing,  read  the  same  over  to  the  witness,  and  require  him  to  ml 
scribe  it;  and  the  magistrate  shall  return  the  testimony  thus  taken  t 
the  office  of  the  clerk." 

1st.  The  Examination  of  the  Prisoner. 

2d.    The  Examination  of  the  Witnesses. 

3d.    Of  the   Commitment  pending  such   Examination,  a51 

FINAL  PROCEEDING. 

1st.  The  Examination  of  the  Prisoner* 
Though  by  the  Act  of  1839,  it  is  no  longer  obligatory  on  the  msg>^ 
trate  to  examine  the  prisoner,  yet  it  were  better  that  this  ancient  an 
established  course  be  pursued,  as  the  bearing  of  what  the  prisoner  m* 
say  for  or  against  himself,  will  probably  furnish  useful  intonnatio 
in  the  investigation  of  the  case. 
Not  on  oatb.  He  must  not  be  examined  on  oath,  for  this  would  be  a  species  < 
duress,  and  a  violation  of  the  rule,  that  no  one  is  bound  to  ctimio^ 


LAW  OF  MAGISTRATES.  209 

himselC  And  where  such  examination  purports  upon  its  face  to  have 
been  taken  on  oath,  it  will  be  rejected;  nor  will  parol  evidence 
be  admissible  to  prove  that  no  oath  had  in  fact  been  administered. 
2SUrkie,Evi.  p.  30. 

It  is  not  aibsolbtely  incumbent  on   the  magistrate  to  warn  theNotboand 
prisoner  not  to  confess.     Ibid.     But  as  it  must  appear  that  his  state-     ^^^' 
loeDt  was  not  made  under  the  influence  of  fear  or  hope  of  favour,  in 
order  to  be  admissible,  from  motives  of  caution,  it  is  usual  for  the 
magistrate  to  warn  the  prisoner  that  his  statement  may  be  read  against 
liio^and  that  he  is  not  bound  to  answer  unless  of  his  own  free  choice. 

Uto  exMrinattoQ  should  be  taken  down  in  writing,  for  so  the  sta- to  betaken 
tQte  directly  fuid^ugh  it  has  been  held  that  the  substance  thereof  ^'^ '^'^^^' 
m*ybe  proved  tfffitolv  if  not  reduced  to  writing,  yet  as  the  presump- 
&HI  of  law  isy^that  ]Ae.  magistrate  did  his  duty,  it  will  always  be 
presanoed  that^he  statement  of  the  prisoner  was  taken  as  the  statute 
ilirects,  until  the  contrary  is  made  to  appear. 

AUthat  the  prisoner  states,  should  be  taken  as  nearly  as  possible  ^^i^qi^  ^lo, 
a  bis  own  words  ;  for  though  the  statute  merely  requires  that  which  °*^^ 
tt  material  to  be  taken  down,  or  so  much  as  goes  to  make  out  the 
Monj,  yet  the  magistrate  may  not  know  at  the  time  how  slight  a 
i^er  may  prove  material,  and  justice  requires  that  the  prisoner's 
>Utement  should  not  be  garbled. 

Tbe  writing  should  be  signed  by  the  prisoner  and  the  magistrate,  siping  of 
^  if  the  prisoner  refuse  to  sign,  yet  if  he  acknowledge  it  as  correct, 
^  Otty  still  be  evidence  against  him. 

2d*  Examination  of  Witnesses* 

It  was  evidently  the  intent  of  the  Act  of  1830,  that  the  examination  i^^^i  under 
^f  witnesses,  directed  by  that  statute,  is  to  perpetuate  the  testimony ''*•  ■**• 
^us  taken,  so  that  in  the  case  of  the  death  of  a  witness  before  the 
^1  his  testimony  may  not  be  lost.     It  is  important,  that  the  exami. 
^^on  shall  plainly  appear  to  be  taken  according  to  the  directions  of 
4e  act,  namely, 

lit.  It  should  be  taken  in  the  presence  of  the  prisoner. 

^  He  should  be  allowed  the  right  of  cross-examination. 

H  It  should  be  reduced  to  writing,  read  over  to  the  witness,  and 
«>Wribedbyhim. 

b  leemeth  just  and  right,  that  the  justices  who  take  ^^^^^^^ ™^**®"  j^  prfgoner 
'Saiost  a  felon,  or  person  suspected  of  felony,  should  also  take  and 
^rti^  Bocb  evidence  as  goeth  to  the  acquittal  of  the  prisoner.    Dalt., 


time. 
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Sd.  Of  commitment  pending  such  examination^  and  final  proceeding. 

Detu^b/  If,  bj  some  reasonable  occasion,  the  magistrate  cannot,  at  the 
return  of  the  \«arrant,  take  the  examination,  he  may,  by  word  of 
mouth,  command  the  constable  or  other  person  to  detain  the  prisoner 
in  custody  till  the  next  day,  and  there  to  bring  hira^fbre  him  for 
further  examination.  And  this  detainer  is  justifiable  by  the  constable 
or  other  person,  without  shewing  the  particular  cause  for  which  he 
was  to  be  examined,  or  any  warrant  in  writing.     1  H.  H.,  585. 

Reawnabie  But  the  time  of  the  detainer  is  no  longer  than  .is  necessary  for  such 
purpose,  for  which  it  is.  said  that  the  space  of  three  days  it  a  ^eaioiia- 
ble  time.     2  Haw.,  IIU.  ., 

After  examination,  the  magistrates  may  bail,  if  tjb^  oflboee  be  bail- 
able, or  he  may  commit;  and  whatever  doubts  thera  may  have  been, 
formerly,  as  to  his  right  to  discharge,  it  is  now  settled  by  Act  of  1839, 
p.  15,  sec.  6,  that  if  it  clearly  appear  upon  examination,  that  the 
charge  is  not  founded  in  probability,  the  party  may  be  discharged. 

Precedents. 

Examination  of  the  Prisoner* 

State  of  Soitth-Carolina, 
District. 

The  examination  of  A.  B.,  of  district,  in  the  said  State,  taken 

before  me,  C.  D.,  magistrate  for  the  said  district,  on  the  day 

o{  in  the  year  He,  the  said  having  been  brought 

before  me,  charged  with  and  being  first  warned  that 

he  is  not  bound  to  criminate  himself,  and  that  he  is  to  expect  no  &- 
vour  therefrom;  nevertheless  upon  his  examination,  now  taken  before 
says,  (here  follow  the  words  of  the  prisoner.) 

A.B. 

Taken  and  subscribed  before  \ 
me,  the  date  as  above. 

CD., 

Magistrate. 

Examination  of  Witnesses. 

State  of  South-Cabolina,  \ 
District.    ) 

E.  F.,  a  witness  on  behalf  of  the  State,  being  duly  sworn  and  ex- 
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amined  in  the  presence  of  A.  B^,  and  cross-examined  by  him,  deposes 
and  says,  (here  state  the  testimony  in  full.) 


E,F. 


SwDrn  to  and  subscribed,  after  being  read  > 
to  the  witness,  before  me,  this     day  of     ^ 
CD., 

Magistrate. 


.  .      *        EXECUTION. 

1st.  In  Civil  Cases. 
2d.    In  Criminal  Cases. 

1^.  Jit  Civil  Cases. 

By  Act  of  1839,  p.  16,  sec.  15 ;  if  a  demand,  or  any  part  thereof,  To  be 
he  sustained  on  trial  before  a  magistrate,  he  shall  give  judgement  oiml 
therefor,  together  with  the  costs,  and  having  entered  the  same  in  his 
book,  may  issue  his  execution  for  such  amount  so  adjudged,  directed 
to  any  constable  of  the  said  State,  by  virtue  of  which  the  same  may  be 
levied  of  the  goods  and  chattels  of  such  defendant  in  execution  liable 
therefor,  wheresoever  the  same  may  be  found  within  the  State,  at  any 
time  within  one  year  from  the  date  thereof,  and  not  a|lerward  ;  (now 
extended  to  four  years,  ^ct  1847,  433;)  and  in  case  the  said  execu. 
tion  be  returned  not  satisfied,  with  the  cause  thereof)  to  the  same  or 
nearest  magistrate,  on  tho  oath  of  the  proper  ofHcer,  such  magistrate 
may,  at  any  time  within  four  years,  and  ou  giving  five  days  notice  to 
the  defendant,  issue  an  alias,  and  in  like  manner  B,pluries  execution, 
on  heing  satisfied  that  the  same  is  yet  due. 

Execution  may  issue  immediately  afler  judgement,  unless  notice  of  Wban  «x«- 
appeal  bn  given,  in  which  case  the  party  appealing,  is  entitled  to  two  Imiw. 
days  to  give  bond  and  security. 

Execution  may  be  sued  out  upon  a  judgement  in  a  Magistrate's 
Court,  at  any  time  within  a  year  and  a  day,  and  a  new  action  cannot 
be  brought  out  within  that  period.     Lee  vs.  Giles,  1  Bail.,  449. 

A  magistrate's  execution  has  no  lien  until  it  is  levied,  and  therefore  m  n^o. 
a  levy  and  sale  under  a  magistrate's  execution  will  not  divest  t)^ 
lien  of  an  execution  from  a  Court  of  record.     Robinson  vs.  Cooper, 
1  HiU,  286. 
AIjo,  in  the  case  of  Kerr  vs.  Montgomery,  1  Hill,  277,  it  was  held. 
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that  a  sale  under  a  magistrate's  execution,  of  property  bound  by  exe- 
cutioos  in  the  sberifi's  oflice,  confers  no  title. 
jjerjmd  In  everj  case  where  an  execution  or  attachment  is  leried,  the 
constable  shall  specify  by  indorsement  on  the  execution  or  aUadunsBti 
or  by  schedule  thereto  annexed,  a  list  of  every  article  so  levied  on, 
and  forthwith  lodge  a  copy  of  such  list  with  the  person  issuing  tbe 
piocess  under  which  he  acts;  and  in  all  cases  of  sale  by  a  constable, 
,  he  shall  give  ten  days  notice,  by  advertisement,  at  two  of  the  moit 
public  places  in  the  neighborhood,  of  the  time  and  places  of  sals* 
Act  1839,  p.  56,  sec.  5. 

By  sec.  12,  same  Act;  no  constable  shall  levy  anj  execution  upon 
a  slave,  provided  he  can  find  other  personalty  liable  to  lery  and  sale, 
sufficient  to  satisf)'  the  demand. 
AitieiM  By  Act  of  Congress  of  8th  May,  1792,  the  arms  and  accoutrements 

i«v7.  of  a  militiaman,  viz:  a  musket  or  firelock,  bayonet  and  belt, two 

spare  flints,  a  knapsack,  pouch  and  box,  are  exempted  from  all  suits, 
distress,  executions  or  sales,  for  debt  or  the  payment  of  taxes. 

By  Act  of  Assembly,  1794,  8  S.  L.,  489,  the  horse  of  a  trooper, 
his  arms  and  accoutrements,  are  exempt  from  seizure.  But  to  exempt 
said  horse  under  the  statute,  hs  must  be  registered  with  the  captain  of 
the  company. 

Other  articles  exempt  from  execution  are,  to  each  family,  two  beds, 
with  necessary  bedding;  two  bedsteads;  one  spinning  wheel,  and  two 
pair  of  cards;  one  loom  and  one  cow  and  calf;  if  a  farmer,  the  necessary 
forming  tools;  if  a  mechanic,  the  tools  of  his  trade;  the  ordinary  cook- 
ing utensils,  and  810  worth  of  provisions.     6th  S.  L.,  214. 

A  magistrate  may  in  no  case  issue  execution  against  the  body- 
Che  ves,  R. 

Form  of  an  Execution. 
State  of  South-Carolina,  > 
District.    \ 
By  A.  B.,  Magistrate  in  and  for  the  said  State. 

To  any  lawful  Constable. 
You  are  hereby  commanded,  that  without  delay,  of  the  goods  and 
chattels  of  C.  D.,  you  levy  the  sum  of  dollars,        cents,  whicli 

E.  F.  before  me  did  recover  for  a  debt,  also  costs. 

Given  under  my  hand  and  seal,  the         day  of  A.  D.,  one 

thousand  eight  hundred  and 

Statement:  A.  B.     [l.  s.] 

Debt,  9 
Costs, 
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2d»  In  Criminal  Cotes. 
KM  and  every  constable  and  constables  in  the  several  parishes  of  conrtau* 
til  State,  where  any  slave  be  sentenced  to  sufier  death  or  other  pun-  '*^^^  ^'^ 
iAmentf  shall  cause  execution  to  be  done  of  all  the  orders,  warrants, 
^i^ceptsand  judgements  of  the  justices  appointed  to  tr^  such  slaves. 
And  that  no  delay  may  happen  in  causing  execution  to  be  done,  the 
coutable  is  authorized  to  press  one  or  more  slave  or  slaves  in  or  near 
tk  place  where  such  punishment  is  to  be  inflicted,  and  such  slave  orp^^^^ig 
lisTegySo  pressed,  shall  be  obedient  to  and  observe  all  the  orders  ofPJJJJ^j^^ 
tHe  constable,  in  and  about  the  promises,  upon  pain  of  being  punished 
b]r  the  said  constable,  by  whipping  on  the  bare  back,  not  exceeding 
twenty  lashes,  which  punishment,  the  said  constable  is  hereby  autho- 
nzedand  empowered  to  inflict.     And  the  constable  shall,  if  he  press 
^oegro,  pay  him  five  shillings  out  of  his  fee,  for  doing  said  execution. 
A.  A.,  1740;  7th  S.  L.,  404. 

On  the  conviction  of  a  slave,  for  any  ofience  not  capital,  the  punish- 
BMnt  shall  be  whipping,  confinement  in  the  stocks,  or  tread  mill,  and 
^otherwise;  and  on  conviction  of  a  free  person  of  colour,  for  a  like  Kind  of 
^^ce,  the  punishment  shall  be  whipping,  confinement  in  the  stocks, 
^'wd  mill,  or  prison,  or  fine,  and  not  otherwise;  and  on  conviction  of 
^ilare,  or  free  person  of  colour,  for  a  capital  ofience,  the  punishment 
Aall  be  hanging,  and  not  otherwise.     6th  S.  L.,  480. 

When  any  slave  or  free  person  of  colour  shall  be  sentenced  to 
<lMth,  sufficient  time  shall  be  allowed  to  permit  an  appeal  to  be  made,  Tim*  miiow- 
as  is  provided  in  the  third  section  of  the  act,  entitled,  <'An  Act  toorMpiyfor* 
ibolish  certain  punishments,  and  amending  the  law  for  the  trial  of'*'  **°* 
ihves  and  free  persons  of  color,'*  passed  in  December,  1833;  and  such 
eport  of  the  case  shall  be  made  by  the  magistrate  as  is  therein  pre- 
cribed;  and  in  all  cases,  a  sufficient  time  shall  be  allowed  to  apply  to 
^c  Governor  for  a  pardon.     A.  A.,  1830,  p.  23,  sec.  28. 
It  is  clear,  that  if  upon  a  judgement  to  be  hanged  by  the  neck  until 
B  is  dead,  the  criminal  be  not  thoroughly  killed,  but  revives,  he  must  if  ber^ve, 
)  hanged  again,  for  the  former  hanging  was  no  execution  of  the  sen-  baiwed 
nee,  and  if  a  false  tenderness  were  to  be  indulged  in,  in  such  cases, 
ndrober  of  collusions  might  ensue.     Nay,  even  while  abjurations 
ere  in  force,  a  criminal,  so  reviving,  was  not  even  allowed  to  take 
actuary  and  abjure  the  realm,  but  his  fleeing  to  a  sanctuary,  was 
ild  an  escape  in  the  officer.     4  B.  C,  406. 

If  a  woman,  quick  with  child,  be  condemned  either  for  treason  or^^^^g^^ 
loDj,  she  may  allege  her  being  with  child  in  order  to  get  the  execu-  ^mS'^*'' 
»n  respited,  and  therefore  the  officer  shall  be  commanded  to  take  her '^^^^ 
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into  a  private  room,  and  impannel  a  jury  of  matrons  to  try  and  examine 
whether  she  be  quick  with  child  or  not,  and  if  the  j  find  her  quick  with 
child,  the  sentence  shall  be  respited  until  her  delivery.  But  a  woman 
cannot  demand  such  respite  of  execution  by  reason  of  her  being  quick 
with  child  more  than  once.  It  also  seems  that  she  shall  have  no 
advantage  from  being  found  with  child,  unless  she  be  (bund  quick  with 
child.     2  Haw.,  463,  464. 

Where  a  Anqther  reason  of  regular  reprieve,  is,  where  a  person  becomei 

insane,  between  the  judgement  and  the  award  of  execution.  For 
regularly,  though  a  man  bo  compos  when  he  commits  a  crime,  yet  if 
he  become  non-compos  afler  it,  he  shall  not  be  indicted;  if  after 
indictment,  he  shall  not  be  convicted;  if  after  conviction,  he  shall 
not  receive  judgement;  if  afler  judgement,  he  shall  not  be  ordered  for 
execution.     1st  Tomlins;  Title  Execution. 

Where  Ume  If  the  day  appointed  for  execution  should  elapse  before  execution 
done,  a  new  tinio  maybe  appointed.  This  new  time  may  be  appointed 
by  the  Court  which  tried  the  offender,  or  by  the  King's  Bench;  (here  bf 
the  Sessions.)     1  Tomlins,  715. 

Warrant  of  Execution. 

State  op  South-Carolina,  ( 
District. 

Whereas,  A.  ,  slave  of  ,  (or  free  person  of  color)  before 

me,  (C.  D.,)  presiding  magistrate,  and  freeholders,  was  convicted 

of  and  sentenced  to  be  kept  in  close  confinement  until  the 

day  of  ,  and  then  between  the  hours  of  of  the  said  day,  to  be 
hanged  by  the  neck  until  be  dead. 

To  any  lawful  Constable. 
You  are  hereby  authorized  and  required  to  keep  the  body  of  the  said 
in  close  confinement  until  the  day  of  ,  and  between 

the  hours  of        and         of  the  said  day,  to  cause  the  said  to  be 

hanged  by  the  neck  until  he  be  dead. 

Given  under  my  hand  and  seal,  this        day  of         ,  in  the  year  of 
our  Lord,  one  thousand  eight  hundred  and 

C.  D.,  [l.  •.] 

Magistrate. 
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EXPOSING   THE   PERSON. 

Exposing  tbe  person  to  public  view,  or  with  intent  to  insult  a 
bmale,  is  an  indictable  offence,  for  whicli  the  part^c  may  be  punished  by 
ine  and  imprisonment.     2  Camp.,  89;  2  Stra.,  789;  1  Sid.,  168. 


EXTORTION. 

Isl.  What  is. 

:M.    Its  Punishment. 

1^.  What  is  Extortion. 
Extortion,  says  Lord  Coke,  signifies  any  oppression  l^y  colour  or  ^^0^^,^^ 
pretence  of  right;  and  in  this  respect  it  is  said  to  be  more  heinous 
than  robbery  itself.  To  this  may  be  referred  the  exaction  of  unlawful 
uury,  wyining  by  unlawful  games,  and  in  a-word,  all  taking  of  more 
than  is  due  by  colour  or  pretence  of  right;  as  excessive  toll  in  millers* 
excessive  prices  of  ale,  bread,  victuals,  wares,  &c. 

But  in  a  strict  sense,  it  signifies  the  taking  of  money  by  an  officer,  inattrict 
hj  colour  of  his  office,  either  where  none  is  due,  or  not  so  much  is  due« 
w  where  it  is  not  yet  due.     2  Burn.,  J.,  134. 

It  is  generally  agreed,  that  no  public  officer  shall  take  any  other  Gcneni  role. 
fees  or  rewards,  for  doing  any  thing  relating  to  his  office,  than  some 
statute  in  force  gives  him,  or  has  been  anciently  and  usually  taken; 
andif  he  do  otherwise,  he  is  guilty  of  extortion.     Dalt.,  c.  41. 

It  seems  that  an  officer  who  takes  a  reward  that  is  voluntarily  given  J^^jJ^ 
Um,  and  which  has  been  usual  in  certain  cases,  for  the  more  diligent  > 
or  expeditious  performance  of  his  duty,  cannot  be  said  to  be  guilty  of 
extortion.     2  Inst.,  210. 

But  a  promise  to  pay  such  reward,  however  freely  and  voluntarily 
madey  is  void.     1  Haw.,  171. 

2d.  Its  Punishment. 

At  the  Common  Law,  this  offence  is  severely  punishable,  at  the 
nit  ofthe  State,  by  fine  and  imprisonment,  and  also  by  a  removal 
firom  the  office,  in  the  execution  whereof  it  was  committed. 

If  any  person  entitled  to  fees  by  this  act,  and  in  the  lists  therein 
nentioned,  shall  take  or  receive  any  fiirther,  other  or  greater  fee  or 
reward,  for  any  ofthe  services  therein  mentioned,  or  shall  invent  or 


▼qlanurj 
t  reward 
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contrive  any  other  or  farther  fee  or  reward  for  any  oi  the  said  aerri- 
ces;  in  every  such  case  the  person  so  offending  shall,  on  conTiction, 
forfeit  for  the  first  ofience,  four  times  the  amount  of  the  sum  so  taken, 
paid  or  received,  to  be  recovered  in  any  Court  of  record;  one  half  to 
the  person  sueing  for  the  same,  and  the  other  to  the  public  treaauiy 
for  the  State;  except  where  County  Courts  are  established,  when  the 
said  last  mentioned  moiety  shall  be  for  the  use  of  the  county:  and  for 
the  second  offence,  shall  be  divested  of  his  ofHce,  and  be  rendered 
incapable  of  reappointment  to  the  same.  And  on  information  from 
the  Court,  under  hand  and  seal,  the  Governor  shall  fill  up  the  vacancy, 
if  the  Legislature  should  not  be  sitting;  and  if  in  the  County  Courts, 
the  vacancies  shall  be  filled  up  by  th6  justices  of  the  said  county. 
Sec.  3,  of  A.  A.,  14th  February,  1791. 
pmaity  ^^  ^^*  ®^  ^®^^»  ^^^  ^-  ^'»  ^^^5  l^Mj  officer  therein  named  shall 

ofiSTMd  wil^u^ly  o*"  ignorantly  charge  any  other  or  higher  fees  than  those 
1639.  therein  recited,  such  officer  shall  be  liable  to  forfeit  to  the  patty  injaredy 

ten  times  the  amount  of  the  excess  of  fees  so  improperly  charged,  to 
be  recovered  by  suit  in  the  Court  of  Common  Pleas,  in  which  no 
imparlance  shall  be  granted;  and  by  Act  of  1839,  p.  11,  ai|y  officer 
named  therein,  who  shall  charge  any  other  fees,  or  for  any  other  ter» 
vices  than  those  therein  recited^  shall  forfeit  as  above  provided,  to 
be  recovered  in  the  same  manner,  or  by  rule,  when  the  penalty  does 
not  exceed  twenty  dollars. 


EYE,    PUTTING   OUT. 
[See  Mayhem.] 


FALSE    IMPRISONMENT. 

An  unlawful  imprisonment  is  an  assault,  for  it  is  a  wrong  done  to 

the  person  of  a  man,  for  which,  besides  the  private  satis&ctlon  given 

to  the  individual  by  action,  the  law  also  demands  public  vengeance,  tf 

it  is  a  breach  of  the  peace. 

wbBt  To  constitute  the  injury  of  false  imprisonment,  there  most  be  aa 

anuniawAii  unlawful  detention  of  the  person,  either  by  confinement  in  a  commoii 

n«at.         prison,  in  a  private  house,  or  by  forceable  detention  in  the  streets. 
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ad  the  detention  will  be  unlawful,  though  the  party  have  a  regular 
"ocess,  if  it  be  executed  at  an  unlawful  time,  as  on  Sunday.  1  Rub- 
5l,  GOT. 


FEES. 

Itt.   Amount  op  Fees.    * 

2d.    Bt  wnox  paid. 

3d.    Charges  aoainst  the  State,  how  recovered. 

Ist,  Of  Magistrates. 

Oath  and  warrant  in  criminal  cases,            •        -  900  48   Amoimt  of 

Each  recognizance  and  return, 43 

Commitment, 21 

Administering  and  certifying  oath  in  writing,            -        •  32 

H^Aeas  Corpus^  to  each  magistrate,     ....  75        * 

iHoIng  aummons  and  copy  to  the  defendant,            .        .  37} 

Sammons  for  witness, 21 

Taking  examination  of  a  witness  in  writing,  in  any  case  as 

prescribed  by  law, 60 

Giving  judgement  on  hearing  litigated  case,          -         -  25 

Do.           do.      incase  not  defended,            ...  16 

Issuing  execution  or  renewal, 25 

Report  of  case,  and  taking  bond  to  appeal,       ...  62} 
Issuing  attachment,  returnable  to  Court  or  magistrate,  in- 
cluding all  notices, 1  00 

Filingretumof  garnishee,  and  order  thereon,       •         -  12} 
Proceedings  between  landlord  and  tenant,  to  the  two  magis- 
trates jointly,     %   -         .  10  00 

Proceedings  in  forcible  entry  and  detainer,           -         -  10  00 
Proceedings  against  vagrants,  and  report,         -        -        -  2  00 
Certifying  indenture  of  apprentice,  or  assignment,         -  1  00 
Trial  of  slaves  or  free  persons  of  color,  including  all  char- 
ges, in  capital  cases, 2  00 

NolcapiUl, 1  00 

Coroner's  inquest,         - 8  50 

Mileage  on  same,  (if  over  five  miles,)  going  and  returning, 

per  mile, -  5^ 

Each  warrant  issued, *^ 

28 
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Each  commitment, WO  50 

Each  recognizance, 76 

Each  body  disinterred, 8  00 

Recording  proceedings  in  his  book,  per  copy  sheet  of  ninety 

words,       --.-----  12 

Proceedings  on  estray  of  horse  or  mule,       -         -         -  50 

Other  estray, 12j 

Taking  and  certifying  renunciation  of  dower  or  inheritance,      2  00 
Granting  order  for  special  bail,      .         ^        .         .         .  50 

Hearing  and  determining  application  under.prison  bounds  act,    2  00 

Patrol  warrant, 48 

Distress  warrant, 43 

Provided  that  nothing  herein  contained,  sliall  authorize  or  empower 
any  magistrate  to  reccivr  any  fee  whatsoever  for  his  services,  in  aof 
proceeding  in  causes  small  and  mean,  where  the  amount  for  whick 
the  summons  shall  be  issued,  shall  be  one  dollar  and  fifty  cents,  or 
under.     A.  A.,  1840,  p.  105. 

That  nothing  in  this  Act  shall  be  construed  to  alter,  abrogate,  or 
interfere  with  the  practice  or  fees,  as  now  established  by  law  for  the 
magistrates  of  the  parishes  of  St.  Philip's  and  St.  Michael's.  Prori* 
ded,  that  tho  fees  to  be  charged  to  the  State,  be  uniform  throogk* 
out  the  State.     Ibid,  p.  106. 

The  fees  of  magistrates  in  St.  Philip's  and  St.  Michael's,  therefort, 
remain  as  provided  by  the  Act  of  1833  and  1839,  p.  23,  and  aretf 
follows  : 

Philip*"  ami  Oath  and  warrant  in  criminal  case,     ....        $00  50 

BUUcbaei*!.  £j^^,j,  recognizance, 50 

Commitment, 50 

Administering  and  certifying  oath  in  writing,  -         .  37| 

Writ  of  habeas  corpus  to  each  magistrate,    ...  75 

Summons  to  defenclant  in  civil  case,         ....  50 

Summons  to  witness, 25 

Taking  examination  of  witness  in  writing,  in  any  case  as 

provided, 50 

Giving  judgement  in  litigated  case,     ....  50 

Not  litigated, 25 

Issuing  execution  or  renewal,     -         -         .         -         .  25 
Report  of  case,  and  taking  bond  to  appeal,       -         -         •         l  QQ 

Issuing  attachment  returnable  to  magistrate,  including  all 

^        notices, 1  00 

^Hb  same,  returnable  to  Court,  2  00 


$00  26 

10  00 

2  00 

2  00 

4  00 

2  00 

1  00 

50 

2  00 

1  00 
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irn  of  garnishee  and  order,      .... 
gs  between  landlord  and  tenant,     «         .         . 
igr.mt,  and  returning  report,    .... 
'  indenture  of  apprentice,  or  assignment, 
ives  and  free  negroes,  in  capital  case, 

inquest,  same  as  above. 

borsc  or  mule,  proceedings,      .... 
jstrays,       ---...- 
inheritance,  taking  and  certifying  renunciation  of, 

111,  order  for, 

inds,  hearing  and  determining  application  for,  2  00 

Constables  Fees, 

g  jury  in  case  of  landlord  and  tenant, 

Coroner's  jury,  and  witnesses, 
summons,  rule  or  notice,  by  a  magistrate,  in  a 
il  case,  (no  mileage),     .... 
lachment,  inventory  and  return, 
immission  on  sale,  5  per  cent, 
lavo  or  free  negro,  .... 

or  other  corporal  punishment,      ... 
lling,  5  per  cent. 

,  levy,  advertisement,  and  paying  over  proceeds, 
5sidcs  5  per  cent,)        -         :         -         -         - 
engaged  on  search  warrant,     .         .         - 
n  any  State  case,  ..... 

ms  on  all  sums  levied,  5  per  cent. 

tg  witness  in  civil  case,             ....  21 

ig  juror  and  witness  on  trial  of  slaves  or  free  per- 
1  of  colour, 21 

2d.  By  tohom  payable. 

cases,  by  summons  or  distress,  proceedings  between  land-incivu 
tenant,  in  forcible    entry    and   dotainer,  the  unsuccessful 
able  for  the   fees ;   but  in  case  the   decreei  or  verdict,  be 
e  defendant,  and  he  be  unable  to  pay,  then  the  plain^ifT 
able  to  pay  the  same.    6th  S.  L.,  486.     A.  A.,  1830,  pp. 

inal  cases,  except  in  case  of  slaves,  the  fees  of  raa^krates  in  criminal 
kbles  must  be    paid  by  defendant,  if  found  guiltj.     If 4 
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75 

21 

1  00 

1  00 

to  tbe  State. 
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guilty,  or  the  proceeding  be  stopped  at  the  instance  ofthe  State,  or  the 
grand  jury  find  no  bill,  or  (he  attorney  noL  pros, ,  or  the  defendant  be 
unable  to  pay,  then  if  the  said  costs  have  not  been  paid  by  the  prose* 
cutor,  they  will  be   paid  by  the  State.     6th  S.  L.,  387.       A.  A., 
1840,  p.  106. 
Charged  to        The  fees  for  the  prosecution  of  slaves,  are  in  all  cases  to  be  charged 
to  the  State,  except  in  case  of  search  warrant,  to  be  paid  by  the  party 
complaining;  Act  1840,  106.     And  in  the  parishes  of  St.  Philip's  and 
St.  Michael's,  where  the  Court  shall  think  the  prosecution  groundless 
and  malicious,  it  may  order  the  prosecutor,  if  able,  to  pay  the  costs. 
Sd.  Charges  against  the  State,  how  recovered. 
By  resolution  of  the  Legislature,  Resolved,  That  in  future  all  ac- 
counts exhibited  against  this  Siate  shall  have  every  charge   therein 
clearly  defined,  and  shall  be   presented  on  or  before  the  first  day  of 
November  next;  and  also  on  or  before  the  firstday  of  November  in  eveiy 
succeeding  year,  to  the  treasurers,  either  at  Columbia  or  at  Charles- 
ton, whose  duty  it  shall  bo  to  audii  the  same,  make  their  remarks  on 
each,  and  lay  them  before  the  legislature,  on  the  first  day  of  their    JW 
next  meeting  there.' ftcr.  k^ 

Resolved,  That  in  future,  all  accounts  exhibited  against  this  State,  in 
shall  be  certified  by  such  ofHcers  only  as  are  known  in  law,  and  who  'iij 
directed  the  respective  duties  and  services  to  be  performed  for  the  t| 
public ;  and  said  accounts  shall  also  be  attested,  which  attestation  '^^ 
shall  be  subscribed  to  by  the  parties  making  the  demands,  and  to  be  --'^ 
as  follows : 


District.   [  < 

Personally  appeared  [the  party^s  namel  before  me,  [the  magisiraie^s     S 
name]  who  after  being  duly  sworn  upon  the  Holy   Evangelists  of 
Almighty  God  {or  affirm,  as  the  case  may  he)  and  saith«  that  the  above 
(or  within)  account  of  dollars  and         cents,  is  truly  and  justly 

due  him  from  the  State  of  South-Carolina,  and  that  he  has  never  re- 
ceived any  part  thereof,  either  by  discount  or  otherwise,  directly  or 
indirectly.     Witness  my  hand. 

A.B. 

Sworn  before  me,  this        day  of 

C.  D.,  Justice  ofthe  Peace.  '^^ 

Resolved,  That  in  future,  all  accounts  against  this  State,  that  ait  '^1 
not  delivered  in,  and  authenticated  in  the  manner  prescribed  by  the  '  ^ 
above  fesolutions,  shall  not  be  provided  for  in  the  tax-bill  or  that  year*  {  ' 
IpMmke,  p.  501.  ^^ 


^ 


*i 


W 
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By  tho  Act  of  1829,  6th  S.  L.,  887;  The  oath  of  the  magistrate 
witbfn  the  Parishes  of  St.  Philip's  and  St.  Michaels,  as^o  the  services 
Tendered,  and  as  to  his  helief  of  the  inability  of  the  prosecutor,  or 
party  liable  for  costs,  to  pay  them,  accompanied  by  the  certificate  of 
the  clerk  of  the  Court,  where  the  proceeding  have  been  returned  into 
Court;  and  in  the  case  of  the  constable,  his  oath  and  the  certificate  of 
the  magistrate  and  clerk  of  (he  Court,  shall  be  sufficient  to  entitle  the 
parties  to  payment  from  the  Legislature. 


FELONY. 

TFor  proceeding  in,  and  punishment  of;  see  Murder,  Burglary, 

Larceny,  &c.] 

Xhe  term  felony  has  been  long  used  to  denote  the  class  of  crime  Definition. 
committed,  rather  than  the  forfeiture  occasioned  by  the  crime,  accord* 
ing  to  its  original  signification.     Properly,  it  is  an  ofifence  which  occa- 
sions a  total  forfeiture  of  lands,  or  goods,  or  both,  at  the  Common  Law, 
and  to  which  capital  or  other  punishment  may  be  superadded,  accord- 
ing ^^  ^^®  degree  of  guilt.     Capital  punishment  does,  by  no  meauF, 
enter   into  the  true  definition  of  felony,  but  the  idea  of  felony  is  so 
generally  connected  with  capital  punishment,  that  it  is  hard  to  sepa- 
rate them  9  and  to  this  usage  the  interpretations  of  the  law  have  long 
conformed.     Therefore,  if  a  statute  make  anew  ofifence  felony,  the 
Im'W  implies  that  it  shall  \te  punished  with  death,  unless  the  ofifender 
prays  benefit  of  clergy,  to  which  all  felons  are  entitled  once,  unless  it 
be  expressly  taken  away  by  statute.    1st  Russel,  42. 

'W'ith  regard  to  felonies,  created  by  statute,  it  seems  clear  that  not  vThat  wordi 
only  those  crimes  which  are  made  felonies  in  express  words,  but  also  create^a"^ 
thoee  uvhich  are  decreed  to  have  or  undergo  judgement  of  life  and^®***"^* 
member  by  any  statute,  become  felonies  thereby,  whether  the  word 
felony  he  omitted  or  mentioned.     And  where  a  statute  declares,  that 
the  ofifender  shall,   under  the  particular   circumstances,  be  deemed 
feloniously  to  have  committed  the  act,  it  makes  the  ofifence  a  felony, 
and  impoMs  all  the  common  and  ordinary  consequences  attending  a 
felony.     Ibid. 

If  a  felony  be  committed,  and  the  felon  fly  from  justice,  or  a  dan- 
fferoua  inround  be  given,  it  is  the  duty  of  every  man  Co  use  his  Mbt 
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endeavors  to  prevent  an  escape,  and  in  such  cases,  if  fresh  suit  be 
Authority  of  made,  and  if  hde  and  cry  be  raised,  all  who  join  in  aid  of  those  who 
otb«rato  began  the  pursuit,  will  be  under  the  same  protection  of  the  law;  and 
the  same  rule  holds,  if  a  felon,  afler  arrest,  break  away,  as  he  is  being 
carried  to  jail,  and  his  pursuers  cannot  retake  him  without  killing  bira. 
Thus  where,  upon  a  robbery,  committed  by  several,  the  party  robbed 
raised  hue  and  cry,  and  the  country  pursued,  and  one  of  the  pursuers 
was  killed  by  one  of  the  robbers,  it  was  held  that  this  was  murder, 
for  the  country,  upon  hue  and  cry  levied,  are  authorized  to  pursue  and 
arrest  the  malefactors;  and  that,  although  there  was  no  warrant  of  a 
justice  to  raise  hue  and  cry,  and  no  constable  in  the  pursuit,  yet  the 
hue  and  cry  was  a  good  warrant  in  law  for  the  pursuers  to  apprehend 
the  felons.     1st  Russell,  502. 

But  where  private  persons  use  their  endeavors  to  bring  felons  to 
justice,  some  caution  ought  to  be  observed;  in  the  first  place,  it  should 
be  ascertained  that  a  felony  has  been  committed,  or  actually  attempted 
by  the  party  arrested;  for  no  suspicion,  however  well  founded,  will 
bring  the  person  endeavoring  to  arrest,  without  warrant,  under  the 
protection  of  the  law;  but  a  person  detected  in  an  attempt  to  commit  a 
felony,  may  be  detained  without  warrant,  until  he  can  be  carried 
before  a  magistrate. — lb.     See  also,  Cohpoundino  and  Misprision. 


PrlTite 


F  E  M  E  • 


[See  WoMiN.] 


FENCES. 


What  a 
Uwftal 


NaTlfRble 
■tremm 
deemed 
mAeient. 


ProTieo. 


All  fences  strongly  and  closely  made  of  rails,  boards,  or  posts  and 
rails,  or  of  an  embankment  of  earth,  capped  with  rails  or  timber  of 
any  sort,  or  live  hedges,  five  feet  in  height,  measured  from  the  level 
or  surface  of  the  earth,  shall  be  deemed  a  lawful  fence.    6th  S.  L.,  331. 

Every  planter  shall  be  bound  to  keep  such  lawful  fencfe  around  his 
cultivated  grounds,  except  where  some  navigable  stream  or  deep  water 
course  shall  be  the  boundary  of  such  cultivated  grounds,  in  which 
ca*e,  such  stream  shall  be  deemed  a  sufficient  fence.     Pronidedj  that 


\ 
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before  one  can  avail  himself  of  this  act,  he  shall  apply  to  a  magistrate 
of  the  district  or  parish,  who  shall  from  the  names  of  seten  freeholders 
of  the  vicinage,  draw  bjr  lot  three,  who  are  required  to  view  the  pre- 
mises, and  pronounce  upon  the  siifficiency  of  the  said  water  as  an 
enclosure,  according  to  the  true  intent  of  this  act. — Ibid* 

If  any  horses,  mules,  cattle,  hogs,  sheep,  or  goats,  shall  break  JntOHor»«,Ae- 
any  field,  enclosed  according  to  the  directions  of  this  act,  having  a^'^'bJ**"' 
crop  of  any  growing  or  ungathered  grain,  they  may  be  seized  and  kept«*»^- 
confined  until  notice  is  given,  wiihin  twenty-four  hours  after  seizure,  to 
their  owner,  his  agent,  or  overseer,  who  shall  bb  bound  to  pay  the 
owner  of  said  field  fifty  cents  per  head  for  each  horse  or  mule,  and 
tweaty.five  cents  per  head  for  every  head  of  cattle,  hogs,  dec,  before 
he  ihall  be  entitled  to  have  such  animal  delivered  up  to  him. — lb.,  332. 
For  the  second  breaking  of  the  fields  of  the  same  person,  by  the 
horMs,  mules,  dec.,-  of  the  same  owner,  within  one  month  after  thei 


first,  the  owner  shall  be  liable  to  the  party  injured  for  all  damages 
rastained,  in  addition  to  the  fine  aforesaid,  to  be  recovered  by  action 
^trespass,  in  which  the  plaintifi*  shall  be  entitled  to  fiiU  costs,  if  ver- 
<iict  or  decree  shall  exceed  four  dollars.  If  it  should  appear  that  the 
fence  was  not  a  lawfiil  one,  the  verdict  shall  be  for  the  defendant. — lb. 

If  any  person  whose  fields  are  not  enclosed  by  a  lawful  fence,  shall  p^^^y  ^^ 
*iUi  wound,  maim,  chase,  worry,  or  in  any  manner  injure  any  ^orses,^^^* 
mules,  cattle,  hogs,  sheep  or  goats,  which  shall  be  found  in  such  fields, 
whether  cultivated  or  not,  or  shall  cause  or  procure  the  same  to  be 
Gone  by  any  other  person,  whether  a  slave  or  a  freeman,  such  person 
10  offending,  shall  be  liable  to  an  action  of  trespass,  and  the  plaintiff 
*hall  recover  full  sa^ifaction  for  the  injury,  with  costs,  if  the  verdict 
exceed  four  dollars. — ^Ibid. 

If  any  slave  shall  hereafter  kill,  maim,  woun^^or  injure  any  horse,  p^^i^Q^ 
male,  cattle,  hog,  sheep,  or  goat,  not  belonging  to  his  owner,  in  any  }{{J^''°'* 
cultivited  or  uncultivated  field,  not  enclosed  by  a  lawful  fence,  he  or 
§he  shall  be  liable  to  be  apprehended,  and  on  conviction  by  a  magis- 
trate and  two  (by  Act  1839,  changed  to  ftve)  freeholders,  shall  be 
punished  by  whipping,  not  exceeding  thirty-nine  lashes.— -Ibid« 


^. 
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PERRIES    Ax\D    BRIDGES. 

l8t.    How  AND  WHERE  BkIDOES  AND  FeRBIES  MAY  BE  BSTABLISaBP* 

2d.    Of  tue  Duties,  Liabilities,  and  Rights  of  the  owubb 

OR  KEEPER. 

3d.    Rates  of  collecting  Toll,  and  of  persons  exempt. 
4th.  Fines  and  Penalties,  and  how  recovered. 

1^^  How  and  where  Established, 
»x     .  K.        ^y  A.ct  of  1809,  9th  S.  L.,  443,  no  road,  bridge,  or  ferry,  shall 

MOtM  to  DO  ^  , 

**iih '***ril  ^^J^®*^^®'  ^®  established  by  law,  unless  the  person  or  persons  petition- 

montba        ing  for  the  same,  shall  have  given  notice  to  the  Commissionen  of 

'  Roads  in  the  district  or  districts  in  which  the  said  road,  bridge,  of 

ferry  is  to  be  established,  at  least  six  months  before  the  session  of  tb^ 

Legislature,  and  shall  bring  to  the  Legislature  a  certificate  of  the 

same  from  the  Board  of  Commissioners. 

Nor  re-  No  ferry,  the  charter  of  which  shall  have  expired,  shall  be  reclitf<* 

Without tbreetered  by  the  Legislature,  unless  the  person  or  persons  so  applyiogf 

^SSSoe.         sbali  advertise  his  intention  of  doing  so,  within  three  months  previous 

to  the  meeting  of  the  Legislature,  to  which  such  application  shall  be 

made,  and  at  three  of  the  most  public  places  in  the  neighborhood  of  the 

said  ferry.     9th  S.  L.,  569. 

The  right  to  •Establish  ferries  is  an  incident  of  sovereignty,  and  do 

MttbuSh^o^  individual  has  a  right  to  establish  one  without  permission  of  govero- 

^|£*^     ment,  and  the  owner  of  one,  thus  established,  is  protected  in  his  rightf 

and  if  another  set  up  a  ferry  near  to  his,  withou^publie  authority,  be 

may  maintain  an  action  on  the   case  againft  iuBi  for  a  nuisance. 

Stark  ads  McGowem- 1  N.  &  Mc,  387. 

Also,  the  State  may  proceed  by  quo  warrank),    Blisset  vs.  Hait; 
Willos,  612. 
On  what  Whenever  after  1827,  a  ferry  may  be  chartered  for  a  term  ofyeaffi 

Smi«  mliy    ^'  *"*  ^®®  simple,  and  the  public  interest  may  require  a  bridge  to  be 
beMipproMed  erected  thereat,  and  that  the  ferry  should  be  suppressed,  the  Legisle* 
ture  may  erect  the  same,  or  grant  a  charter  for  that  purpose,  and  109* 
press  the  said  f  >rry  after  the  expiration  of  one  year  from  the  date  of 
the  act,  declaring  the  suppression,  on  condition  that  the  whole  amooot 
and  one  hundred  per  cent,  advance,  expended  in  making  iKe  roadao' 
landing  to  the  said  forry,  be  paid  to  the  proprietor. 
Lands  may        Whenever,  by  the  authority  of  the  State,  any  lands  are  required  t<^  ^ 
vaioauoo.     be  Surrendered  by  an  individual,  to  an  individual  or  company,  fbr  th^ 


A* 
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construction  of  any  bridge,  turnpike,  or  other  road,  or  keeping  any 
ifrry,  ahd  the  same  cannot,  for  the  want  of  aojreement  of  the  parties 
wto  price,  or  for  any  other  cause,  be  purchased  of  the  owner,  the 
>UQe  may  be  taken  at  a  valuation  to  be  made  by  commusioners,  or 
»  majority  of  them,  to  be  appointed  by  the  Court  of  Common  Pleas 
Oi  the  district  where  any  part  of  the  land  may  be  situated.  And  the 
*^a  cqoimissioners,  before  they  act,  shall  severally  take  an  oath 
before  some  justice  of  the  peace,  faithfully  and  impartially,  to  dis- 
cbarge the  duty  assigned  them.     6th  S.  L.,  312. 

fo  making  the  said  valuation,  the  said  commissioners  shall  take  into  y 
consideration  the  loss  or  damage  which  may  occur  to'the  owner  or*^ 
•'nierg,  in  consequence  of  the  said  land  being  taken,  and  also  the 
wnefit  or  advantages  which  he,  sho,  or  they,  may  receive  from  the 
,wection  of  said  works,  and  shall  state  particularly  the  value  and 
ttODnt  of  each,  and  the  excess  of  loss  and  damage  over  and  above  the 
^nefit  and  advantage,  together  with  the  actnal  value  of  the  soil  taken, 
or  to  be  taken,  shall  form  the  measure  of  the  valuation  of  the  said 
JmkI.— Ibid,  313. 

The  proceedings  of  the  said  commissioners,  accompanied  by  a  full 
^ription  and  plat  of  the  said  land,  si  all  be  returned  under  the 
htods  and  seals  of  a  majority  of  the  said  commissioners,  to  the  Court 
fc>na  which  the  commission  issued,  there  to  remain  of  record. — lb. 

In  case  either  party  to  the  said  proceedings  shall  appeal  from  the 
•aid  valuation  to  the  next  session  of  the  Court,  granting  the  commis-  «*< 
••on,  and  give  notice  to  the  opposite  party  thereof,  the  Court  shall 
Older  a  new  valuation  to  be  made  by  a  juryi  who  shall  be  immediately 
^rgsd  therewith,  and  their  verdict  shall  be  final  and  conclusive 
^ween  the  parti6%  unless  *a  new  trial  shall  be  granted  by  the  Court 
of  Appeals;  and  the  land  so  valued  by  the  commiifioners  or  jury,  shall 
^oit  in  the  individual  or  company,  in  fee  simple,  so  soon  as  the  valua- 
tion thereof  may  be  paid,  or,  when  refused,  may  be  tendered. — ^Ib. 

Where  there  shall  be  an  appeal  from  the   valuation   of  commis-  u, 
•toners,  entered  by  either  of  the  parties,  the  same  shall  not  prevent^ 
^  works  intended  to  be  constructed  on  the  land,  from  proceeding;  "p 
"*^  where  the  appeal  is  made  by  ihe  party  requiring  the  surrender, 
.  ^  ihall  be  at  liberty  to  proceed  in  his  work  on  the  said  land,  only  on 
^itioQ  that  he  shall  have  given  to  the  opposite  party,  a  bond,  with 
Jood  security,  to  be  .nr  proved  of  by  the  clerk  of  the  Court  where  the 
^natisn  is  returned,  in  a  penalty  equal  to  double  the  said  valuation, 
^  interest,  in  case  the  8ame  is  sustained,  or  in  case  it  is  reversed, 
29 
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for  the  pajment  oftbe  valuation,  to  be  made  by  the  jury  and  confirn: 
by  the  Court. — lb. 
Difltaiiee  ^^^^  diBtance  within  which  one  ferry  may  not  be  established  in  t 

ftrriar  vicinity  of  another,  depends  upon  the  charter  of  the  ferry  first  est 
blished ;  but  if  there  be  no  protection  in  a  charter  fixing  a  precii 
distance,  yot,  at  common  law,  **  no  one  may  erect  a  ferry  on  a  rife 
so  near  an  ancient  ferry  as  to  draw  away  its  custom  ;*'  and.  in  tb 
case  of  Stark  ads  M'Guwen,  before  referred  to,  it  was  held,  that  tiier 
was  nodifierence  between  ancient  ferries,  and  those  by  express  graol 
In  all  cases  wheie  a  distance  is  fixed  by  charter,  it  is  to  be  measarei 
by  water,  or  the  approachable  road.  9  S.  L.,  899. 
L^Ktdatnre  By  Act  of  1827,  6th  S.  L.,  307,  no  grant  of  a  bridge,  ferry,  o 
wtuifn  any  turnpike  road,  shall  prevent  thejegi.^latnre  from  making  further  grant 
of  bridges,  ferries  or  turnpikes,  within  any  distance  of  the  nvat 
whenever  the  convenience  of  the  community  may  require  such  furtbe 
grants.  But  every  grant  of  a  ferry,  bridge  or  turnpike,  shall  eiM 
all  other  persons  from  erecting  and  keeping  up  any  bridge,  ferry,  o 
road,  except  for  their  own  use,  which  may  reduce  the  profits  of  mmI 
chartered  bridge,  ferry  or  turnpike,  without  the  authority  oftbe  legil 
lature  expressed  by  act. 

2d,  Duties  and  liabilUies  of  owner  and  keeper. 

The  owner  of  a  ferry  is  oliliged  to  make  a  sufllicient  ferry  boa 
with  aprons  attached,  or  an  abutment  or  inclined  plane  at  the  laodlD 
place;  (9th  S.  L.,  544.)  To  keep  employed  a  white  ferryman;  (SS 
L.,  626.)  To  keep  in  good  order  the  banks  of  the  river  or  creek 
(9th  S.  L.,  448.)  To  t^'ansport  citizens  at  all  times  of  the  night  o 
day;  (9th  S.  L.,  812.)  To  keep  fixed  up  in  some  conspicuous  place 
their  rates  of  toll;  (Ibid,  396.) 

The  owner  of  a  bridge,  which  may  be  destroyed  by  fresbet,  i 
authorized  to  establish  a  ferry  in  lieu  thereof  provided  the  rebuildioi 
of  the  said  bridge  be  commenced  in  six  months,  and  completed  wilbi 
two  years  from  the  time  of  its  destruction.     9th  S.  L.,  594. 

He  is  required  to  have  a  sufficient  railing,  extending  twenty  fiM 
iDf.itabieto  from  the  ends  of  his  bridge,  on  each  side  of  the  road  leading  thereto 
Ibid,  528 :  and  for  not  keeping  bis  work  in  such  condition  as  1 
answer  the  ends  of  its  creation,  is  liable  to  indictment.  6th  S.  L 
815. 
Linbiiuy.  For  ncglect  of  any  of  his  duties,  the  owner  of  a  ferry  is  notoi 
subject  to  the  fines  and  penalties  hereinafler  specified,  but  is  il 
answerable  in  damages  for  any  loss  or  injury,  except  they  result  be 
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t^  *ct  of  God,  or  the  enemies  of  the  State.     C^ok  vg.  Gourdin,  2 
N.  &  M'C,  19. 

^s  a  remuneration  for  these  services  and  liabilities,  he  is  allowed  Rigiiti. 
a  fixed  rate  of  ferriage.     He  is  exempt  from  militia  dutjr,  even  in 
time  of  war;  and  he  and  his  slaves  employed  at  his  ferr/are  exempt 
fi^  road  duties.     Cook   vs.  Gourdin,  2  N.  dz;  M'C.,  19;  and  9th 
8.L.,515. 

di.  Rates  o/*,  and  ccUecting  lM^  and  of  persons  exempt. 
Bj  Act  of  1827,  6th  S.  L.,  307,  sec.  4 ;  the  proprietor  or  proprie-  Not  more 

1*      /•  L.I         n  .•      •'       1       1     11  .  .       ,       than  doable 

u>rsoranj  bridge,  ferry,  or  turnpike  road,  shall  not  be  permitted  tointerttt. 

receive  in  tolla  or  ferriage,  for  his,  l)er,  or  their  own  use,  more  than 

<l(Miblethe  established  legal  interest  ef  the  State,  at  the  time  of  such 

ncelpt,  on  the  capital  invested  in  6uchi)ridge,  ferry,  or  turnpike  road, 

orer  and  above  the  current  expenses  attending  the  same ;  and  this 

capital  shall  be  estimated  and  settled  in  the  following  manner,  that  is 

toiaj:  the   value  of  the   real   estate  of  the  grantee    or  grantees, 

Mfoired  for  the   works  authorized  by  his,  her  or  their  charter,  shall 

ke  fixed  by  the  act  granting  or  authorizing  the  charter,  and  when  this 

u  sot  done,  the  said   estate  shall  be  regarded  as  of  no  value.     To 

this  Burn  thus  fixed  by  act,  shall  be  added  all  the  expenses  of  the  con- 

<tniction  of  the  said  work,  and  the  extinguishment  of  the  title  to  lands 

of  other  persons  required  therefur.     And  a  commiRsion  constituted  as 

liereinafter  expressed,  shall  examine  the  accounts  and  vouchers  of^^SJjjfjJ^ 

iQch  expenses,  as  soon  as  ihe  said  works  are  completed  ;  and  the  said  ■®***"'"" 

commission,  or  a  majority  of  them,  shall  thereupon  declare  the  amount 

thus  Touched,  together  with  the  sum   fixed,  as  the  value  of  the  real 

^te  of  the  grantee  or  grantees,  to  be  the  capital  of  the  said  charter; 

^Bdwhen  any  addition  or  extension  of  the  said  work  shall  thereafter 

kmade,  a  further  account  thereof  shall   bo  taken,  examined  and 

Mooched,  as  aforesaid,  and  added  to  the  said  capital.     The  profits  shall 

he  eitimated  in  the  following  manner,  that  is  to  say :  wherever  the 

proprietor  or  proprietors  shall  be  required  so  to  do,  by  a  resolution  or 

Act  of  the  Legislature,  by  the  Governor  of  the  State,  or  by  any  other 

perion  or  persons,  duly  appointed  or  authorized  by  the  Legislature  for 

^purpose,  he,  she,  or  they,  shall  keep  for  the  year,  beginning  on 

^  first  day  of  January  following,  a  correct  account  of  all  the  tolls  or 

"Triages,  by  him,  her   or  them,  or  any  other  person   received  on 

^ficoQiit  of  the  said  work,  specifying  the  receipts  of  each  day,  and  the 

'^ription  of  travelling,  on  which  the  same  may  have  been  paid;  and 

^  diall  keep  a  correct  accotint  of  all  expenses,  by  him,  her  or  them. 
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iocurred,  in  keeping  and  repairing  the  said  work,  during  the  said  year; 
and  the  said  accounts  shall  be  submitted  to  the  comoiission  aforesaid, 
who,  afler  the  same  shall  have  been  bj  them  examined,  vouched  and 
approved,  shall  report  the  whole  amount  of  receipts  and  expendituref, 
approved  by  them  to  the  next  Legislature,  tog<:ther  with  the  items  of 
accounts  shewing   the   same.     Where  the   commissionera   are  not 
satisfied  with  the  accounts  of  one  year,  they  may  continue  it,  not 
exceeding  three  years,  and  report  the   result  of  each  year  to  the 
Legislature  in   manner  aforesaid.     And  j^hereupon,  the   surplus  of 
actual  profits,  beyond  the  profits  limited  by  thi«  act,  may  be,  by  the  Le- 
gislature,  ordered  to  be  applied  to  the  extinguifiLment  of  the  said  capital. 
It  shall  be  the  duty  of  the  proprietor,  or  proprietors  of  every  bridge, 
AnMmntof    ferry,  or  turnpike  road,   to  cause  to  be  entered  in  a  book,  to  be  kept 
entaredtaft  by  the  treasurer  of  the  upper  division,  the  amount  of  his,  her  ortbeir 
capital,  and  every  enlargement  or  extinguishment  thereof^  within  three 
months  afler  the  same  shall  have  been  settled  and  established.— lb., 
sec.  5,  308. 
Howto  When  any  loss  shall  lie  sustained  at  any  bridge,  ferry,  or  tumpilw 

r***2aii^  road,  for  which  suit  fehall  be  brought  and  tried,  and  a  recovery  bad 
Miuined.  against  the  proprietor  or  proprietors,  and  the.  jury  shall  find  that  the  , 
loss  was  occasioned  without  any  actual  negligence  on  his,  her,  or 
their  part;  or  the  attorney^  general  or  solicitor  of  the  circuit  shall  cer- 
tify, that  he  had  notice  to  attend  the  said  trial,  and  that  there. was  no 
.^  proof  of  actual  negligence;  the  amount  of  the  said  recovery  and  co«ts  | 
may  be  charged  as  a  part  of  the  current  expenses  of  the  year  in  which 
the  loss  happened;  and  as  such,  shall  be  admitted  by  the  commission 
above  mentioned. — lb.,  fcc.  6. 

The  proprietor,  or  proprietors  of  a  chartered   bridge,   shall  be 
be^rored!^  authorized  to  have  the  same  insured  against  all   risks,  and  the  pre* 
mium  paid  on  such  insurance  shall  be  charged  in  the  current  expenses 
ot  the  year  in  which  it  is  paid,  and  as  such,  shall  be  admitted  bj  the 
commisdoners;  provided^  such  premium  shall  not  exceed  three  pet 
cent,  on  the  cost  of  the  bridge  ascertained  as  aforesaid — ib.  sec.  7. 
iMurttice         The  proprietor,  or  proprietors  of  any  chartered  ferry,  may  effect 
eflected        insurances  against  all  losses  that  may  take  place  at  the  said  ferry,  and 
iff^eT^  ^^*^^  ^^  ^^  ^^^y   "lay  be  liable  to  pay;  and  the  premium   paid  on 
«uch  insurance  shall  be  charged  in  the  current  expenses  of  the  year 
in  which  it  is  paid,  and  as  such,  shall  be  admitted  by  the  commission- 
ers ;  or  in  case  no  such  insurance  shall  be  effected,  the  proprietor  or 
proprietors  may  charge  to  the  said  cnrrent  expenses  in  each  year,  a 
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[>t  exceeding  six  per  cent,  on  the  capital   invested  in  the  said 
— lb.,  sec.  8th. 

m 

3  rate  of  tolls  receivable  at  any  bridge  or  turnpike  gate,  shall  be  Rates  of  loii. 

lows,  unless  otherwise  expressed  in  the  act,  granting  or  autho- 

;  the  charter. 

Bvery  cxirriage  with  four  wheels,  for  the  conversance  of 

persons,  (except  stage  coaches,  running  regularly  on 

the  road,)  drawu  by  four  horses  or  mules,  -         91  00 

irn  by  three  horses  or  mules,     -  -  -  -         75 

•«  two  **  "  -  ...  50 

every  other  carriage,  with  four  wbeels,  drawn  by  six  horses, 

oxen,  or  mules,  or  more,      •  -  -  -         75 

e  horses,  oxen,  or  mules,  or  more,     -  -  •  6*2^ 

ir     «         »*  •«  »«  .  -  .50 

ree  "         "  «*"...  -37^ 

r  every  carriage  with  two  wheels,  for  the  conveyance  of 

persons,  drawn  by  two  horses  or  mules,  or  more,*.     -         50 
r  every  carriage,  other  than  for  the  conveyance  of  persons, 

drawn  by  four  horses  or  mules,  .  -  50 

nwn  by  three  horses  or  mules,     -  -  -  .         37^ 

r  every  other  carriage,  -  •  -  -  25^ 

^      person  on  horseback,  or  leading  or  driving  a  horse 
or  mule,       -  -  -  -  -  -         12J 

"      led  horse  or  mule,  accompanying  a  person  on  horse- 
back,        -         -  -  -  -         .    -  6J 

**      horse  or  mule  in  drove,  ...  4 

'     **      bead  of  cattle,  .  .  -  .  3 

"      hog,  sheep,  or  goat,         ....  2 

'     **       animal   for  show,  in   addition^to  the  carriage  in 

which  it  may  be  conveyed,  ...  50 

'     **      foot  passenger  crossing  a  bridge,  -  -        6J 

But  no  foot  passenger  shall  bo  liable  to  pay  toll  for  passing  a  turn- 
te  gate.— lb.,  p.  309,  sec.  9. 

The  rate  of  all  toll  or  ferriage,  expressed  in  any  charter,  ox  in  this^oUm^i^ 
,ihali  be  the  maximum  of  toll  to  bo  received,  but  may  be  dimin- ***°^°''**'' 
ed  by  the  proprietor  or  proprietors,  at  pleasure,  or  by  the  Legis- 
ire;  when  there  shall  have  been  in  the  year  or  years  in  which  the 
account  was  taken,  a  surplus  of  actual  profit  beyond  the  profit 
borized  by  this  act;  Provided,  that  such  diminution  by  the  Legisla- 
shall  not  exceed  the  rate  of  such  surplus,  nor  shall  any  diminution, 
red  by  the  Legislature,  continue  beyond  the  year  in  which  the 
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next  account  of  profits  shall  be  rendered  to  the  Legislature  in  manMr 
aibresaid,  on  such  requisitions  as  aforesaid,  or  at  the  request  of  tin 
proprietor  or  proprietors. — lb.,  sec.  10. 
lUiitobe        The  tolls  demandable  and  payable  at  the  toll  gate  of  any  brMieor 
$Mio^!^   turnpike  road,  now  constructed  or  hereafter  to  he  constructed  hf  tke 
■***•  authority  of  the  Legislature,  shall  be  paid,  if  requirad,  before  pairfig 

the  gate,  in  the  bills  of  the  Bank  of  the  State  of  South-Carolina,  or 
some  other  incorporated  Bank  of  this  State,  which  redeems  its  bilUin 
specie  wbenerer  presented,  or  In  gold,  silver,  or  copper  coins  of  the 
United  States,  or  in  such  foreign  ooins  as  are  made  by  law,  currentio 
this  State.  The  collectors , at  tke  gate  or  ferry  shall  make  change  of 
all  such  coins  or  bills  gflered  him  in  payment  of  tolls,  under  the  valoe 
of  five  dollars,  except  six-and-a-quarter  and  ^ve  cent  bills,  or  coiM 
which  shall  always  be  paid  to  the  coUedbr,  where  a  less  sum  ii  dM 
to  him  for  tolls,  unless  the  exact  change  shall  be  tendered  him  in  tko 
copper  coin  of  the  United  States. — lb.,  sec.  11. 
wammt  In  case  the  toll  is  not  paid  before  pas^ng  the  gate  of  any  tumpiki 

!Sn^  toiifl  '^•^'  bridge,  or  ferry,  and  shall  be  refused  or  neglected  to  be  pti4 
immediately  afier,  the  collector  may  issue  his  distress  warrant  fortbe 
same,  and  cause  it  to  be  levied  on  the  carriage,  horse,  animal  or  othei 
thing,  which  has  incurred  the  demand  for  toll,  or  any  article  or  thing 
Cdnveyed  in  such  carriage,  or  on  such  horse,  animal  or  thing;  andtkc 
things  so  distrained  shall  be  disposed  of  in  the  same  manner  as  goodi 
distrained  for  rent  arrear,  are  or  may  be  disposed  of. — lb.,  sec.  12. 
Permm  Exemption  from  the  payment  of  toll,  at  every  bridge,  ferry  and 

toll.  turnpike  road,. hereafter  chartered,  shall  be  granted  to  every  regularlj 

ordained  or  licensed  minister  of  the  gospel;  to  every  member  of  the 
Legislature,  going  to  or  from  its  sittings,  and  all  other  persons  going 
to  and  returning  from  divine  service,  and  to  every  person  travellingi 
in  the  performance  of  any  civil  or  military  duty,  for  which  he  receivsi 
no  salary  or  reward;  and  to  every  person,  whose  duty  it  may  be  madoi 
by  law,  to  examine  the  said  work,  with  not  more  than  one  servant,  t 
carriage,  and  two  horses;  and  that  all  other  exemptions  heretofore 
granted,  be  repealed.  In  time  of  war  or  insurrection,  troops,  with 
thqjr  baggage,  artillery,  and  munitions  of  war,  exclusively  in  the  serviee 
of  this  State,  shall  pass  every  bridge,  ferry,  and  turnpike  road,  at  one 
half  of  the  established  toll  or  ferriage. — lb,,  sec.  13. 

Ath.  Fines  and  Penalties  ^  and  how  Recovered. 

uMumo7e       -^"7  ferryman,  person  or  person?,  owning  or  keeping  any  bridge 
toii^^aii      Q^  f^„y^  ^^jjQ  glj^H  receive  greater  toll  or  ferriage  than  is  allowed  hf 
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law,  iball  forfeit  and  pay  the  sum  of  five  dollars,  to  be  recovered 
before  any  justice  of  the  peace,  one  half  of  which  shall  go  to  the 
informer,  and  the  other  half  to  the  use  of  the  poor  of  the  parish,  in 
which  8iich  sum  is  recovered.     9th  S.  L.,  478. 

By  Act  of  1823, 9th  S.  L.,  528;  If  the  owners,  keepers,  or  proprietors  Penaitj  on 
oTny  ofthe  ferries  or'bridgesyestablished  by  this  act,  shall  insist  on,  f^i^ 
or  compel,  by  threats,  or  other,  means,  or  receive  payment  of  toll  or 
ftrriage  from  any  person  exempt  by  law  from  the  payment  oflike  tame, 
or  a  greater  sum  than  is  allow^  by  law,  such  person  or  pofsons, 
guilty  of  such  exaction  or  reception*  shall  be  subject  andlUble  to  a 
forfeiture  often  dollars,  for  the  oae  oC  tbo  person  or  persons  illegally 
ptyiog  the  same,  to  be  recorered  b^^rnnt  under  the  hand  and  seal 
of  any  justice  of  the  peace  or  quorum  in  this  State,  living  in  the  district 
adjoiiing  the  said  ferry.  The  ferries  subject  to  this  clause  are, 
Lewis's,  on  Tiger  River;  6uigntrd*s  Bridge,  on  South  Edisto; 
Gowers's  Ferry,  on  Combahec;  Mickles'  Ferry,  over  Wateree; 
Gtmhriirs  Bridge,  on  Saluda;  Kingsbury's  Ferry,  on  Catawba;  and 
Riekett's  Ferry,  on  Saluda. 

£very  person  keeping  a  ferry  shall  employ  a  free  white  man  con-Fornot 
Kaatly  to  attend  to  the  same,  and  oq  failure  thereof,  shall  forfeit  forwhF»i  "*  * 
otery  month  of  neglect,  to  provide  such  person,  four  pounds  procla- 
mttion  money,  (according  to  Brevard,  equal  to  £3;  equal  to  913  32 
cents,)  for  the  use  of  such  person  or  persons  as  shall  prosecute  for  the 
ume,  to  be  recovered  on  conviction,  on  the  oath  of  one  or  more  cre- 
dible witnesses,  before  any  one  justice  of  the  peace,  by  warnttit  of 
diitress  and  sale  of  the  offenders'  goods.     3d  S.  L.,  626. 

And  if  he  shall  transport,  or  sutler  to  be  transported,*  across  suchj 
ftrry,  any  servant  not  having  a  note  or  certificate,  under  the  hand  and  ^tbontiiM^ 
teal  of  a  justice,  he  shall  forfeit  the  same  amount,  to  be  recovered  to 
t)i6  use  of  the  owner  of  such  servant,  four  pounds  proclamation 
money. — Ibid. 

If  any  person  or  persons  shall  meet  with  unnecessary  delay  at  any  peiwity-fiw 
public  ferry,  bridge,  or  causeway,  established  by  law,  every  such 
P«tioo  shall  recover  from  the  persons  keeping  such  ferry,  bridge,  or 
oaiMeway,  for  e^ery  hour  of  such  unnecessary  delay,  the  sum  of  rorty 
■billings,  to  be  recovered  on  application  from  the  party  aggrieved,  by 
warrant  and  execution,  from  any  neighbouring  magistrate.  9th 
8.L.,312. 

Bvery  ferry  owner  and  keeper,  shall  provide  and  keep  attached  to 
^ch  end  of  his  ferry  flat  or  flats,  a  good  and  sufficient  apron,  or  not 
«Kving  such  apron,  shall  keep  at  each  and  every  landins^  place,  a  good 
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and  sufHcicnt  abutment  or  inclined  plane  for  the  same;  and  for  default, 
shall  be  fined  in  a  sum  not  exceeding  ten  dollars  for  every  three 
days  continuance  of  such  default,  to  bo  recovered  in  any  Court  having 
competent  jurisdiction  of  the  same;  one  half  to  the  informer,  the  other 
half  to  the  State.— Ibid,  544. 
Not  keeping  If  any  owner  or  keeper  of  a  ferry,  bridge,  or  causeway,  shall 
neglect  or  rcluse  to  keep  fixed  up  their  several  rates,  as  established 
by  law,  they  shall  forfeit  all  such  toll  as  they  would  be  entitled  to 
receive. — Ibid,  396. 
For  not  It  shall  he  the  duty  of  every  person  keeping  a  ferry,  to  keep  in  good 

bankaln      order  the  banks  of  the  river  or  creek  at  such  ferry;  and  in  case  of 
neglect,  shall  be  subject  to  a  fine  of  three  dollars,  for  each  and  every 
day  of  such  neglect,  the  same  to  be  recovered  before  any  magistrate 
having  competent  juris<liction. — Ibid,  443. 

If  any  person  living  within  one  mile  of  any  established  ferry,  rfiall 

Pere  na        for  any  fee,  toll,  or  reward  whatever,  transport  any  person,  goods, or 

mile  01  %ri7  cattle,  from  one  side  only  to  the  other  of  that  river,  where  any  sucli 

troasport.     established  ferry  shall  be  kept,  in  every  such  case,  he  shall  forfeit  iod  . 

pay  to  the  owner  of  the  ferry  next  a^acent  the  place  where  such  fire 

was  taken  up,  treble  the  value  of  the  fee,  toll,  or  reward,  given,  pii<i» 

or  promised;  to  be  recovered  before  a  magistrate,  according  totbeict 

for  the  trial  of  small  and  mean  causes,  any  law,  usage,  or  custom*  to 

the  contrary  notwithstanding.     But  if  a  passenger  be  delayed  inoro 

than  half  an  hour,  at  any  such  ferry,  then  any  person  living  near,  ma/ 

transport  them.     Ibid,  123. 

If  any  person  or  persons  shall  wantonly  or  wilfully  injure  or  destroy 

injuriM**"   *"y  bridge  or  causeway,  now  or  lo  be  established  by  law,  every  lUck 

bridge.         pnrbon,  on  indictment  and  conviction  of  the  same,  at  the  Court  of  Geli- 

eiiil  Sessions,  in  the  district  where  the  offence  was  committed,  shall 

b<>  subject  to  such  fine  and  imprisonment  as  either  the  said  Courts 

fclin.ll  direct.— Ibid,  311. 

peniit   f         "^"^  person  who  shall  lead,  drive,  or  having  charge  thereof,  shall    i 

oiher^'u!"*   permit  any  carriage,  animal,  or  other  thing,  to  travol  over  any  tom- 

**fcen/*''**'  pike  road,  causey,  or  bridge,  other  than  on  the  right  of  the  centre 

thereof,  shall,  on  ''onviction  thereof,  before  any   Court  of  competent 

jurisdiction «  pay  a  fine  not  exceeding  ten,  nor  less  than  two  dollars 

and  be  fuiiii(»r  liable   for  the    damage    occasioned    thereby.     6^" 

S.  L.,  314. 

The  same  pcaalty  is  ailixed  to  -lie  oifeiice  of  crossini;  such  hrid?^ 

Or  faater  '  "^  " 

tiians  waiic.  more  than  ten  feet  long,  in  a  gait  faster  than  a  walk,     ibid, 
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r<r  person  shall  carry  over,  oc  otherwise  have  or  place  any  fire  on  No  flretoBe 
^RTooden  bridge,  or  bridge,  the  superst ruction  whereof  is  of  wood,  bridge. 

itructed  by  the  authority  of  the  legislature;  and  for  conviction  shall 
as  abore. — Ibid. 


FINES. 

The  sheriff  of  each  district,  and  every  justice  of  the  peace  and 
srk  of  any  Court,  after  receiving  any  fine  or  forfeiture,  shall,  as 
ion  as  may  be,  pay  the  same  into  the  public  treasury,  excepting  such 
lies  and  forfeitures,  as  may  be  appropriated  to  the  use  of  such  district: 
nd  if  any  sherifi^  or  his  deputy,  or  any  clerk  of  a  Court,  shall  keep 
a  his  hands  any  monies,  which  shall  be  paid  to  him  for  any  fine  or 
brfeitare,  for  any  space  of  time  more  than  two  calendar  months  afler 
nch  monies  shall  have  been  delivered  to  him,  he  shall  forfeit  triple 
the  amount  of  the  sum  so  detained ;  and  every  sherifT,  justice,  and 
elerk  of  a  Court,  shall  cause  to  be  kept  a  just  and  regular  entry  of  all 
fines  and  forfeitures,  that  shall  come  into  their  hands,  respectively; 
tnd  if  any  fraud,  or  wilful  failure,  shall  be  committed  by  any  sheriff, 
<hpQty  sherifif)  justice,  clerk  of  a  Court,  or  constable,  in  levying,  pay- 
ing) or  accounting  for,  any  fine,  or  forfeiture,  and  he  be  thereof  con. 
dieted,  the  ofifender  shall  forfeit  triple  the  sum,  whereof  there  shall  be 
committed^  fraud,  or  failure,  and  be  thereafter  incapable  to  hold  his 
office:  provided,  that  all  forfeited  recognizances,  and  fines  imposed 
bf  trespass  or  misdemeanor,  or  for  default  of  jurors,  shall  be  subject 
to  the  payment  of  twelve  dollars  and  eighty-five  cents,  for  every  session 
annon  that  shall  be  preached  at  any  district  Court.  1787,  P.  L., 
120. 

All  fines,  penalties  and  forfeitures,  recovered  in  any  Court  of  justice 
in  this  State,  and  not  appropriated  by  Act  of  Assembly,  shall  be  paid 
into  the  public  treasury.     1769,  P.  L.,  p.  272. 

It  shall  be  the  duty  of  the  several  clerks  of  the  Courts  in  this  State, 
to  collect  and  receive  all  fines  inflicted,  and  forfeitures  incurred  in 
their  respective  Courts,  and  to  pay  the  same  over  to  the  treasurer  of 
the  division,  in  which  they  reside,  respectively,  on,  or  before,  the  first 
^y  of  October  in  every  year;  and  to  render  an  account  thereof  to 
the  compiroller-general,  as  heretofore  required  by  law.  1820,  Sess. 
^cU,p.  12. 

30 
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It  shall  be  the  duty  of  the  attorney  rgeneral,  and  each  of  the  eolicilon 
of  the  difierent  circuits,  to  certify  to  the  comptroller.general,  on,  or 
before,  the  first  Monday  in  October  in  every  year,  the  fines  and  for- 
feitures which  have  been  had  or  inflicted  by  the  Courts  on  his  circuit, 
within  the  year  next  preceding  the  day  aforesaid  ;  and  it  shall  be  tbe 
duty  of  each  of  the  clerks  of  iho  several  circuit  Court  districts,  to  return 
to  the  comptroller-general,  on,  or  before,  the  first  day  of  October  in 
every  year,  an  account,  upon  oath,  of  all  the  fines  and  forfeiturpi 
inflicted,  had,  or  received,  within  his  district,  and  of  the  manner  hov 
appropriated,  or  remitted :  and  in  case  of  failure  of  any  clerk,  to 
render  such  account,  be  shall  forfeit  and  pay  the  sum  of  two  hundred 
dollars,  to  be  recovered  in  any  Court  having  jurisdiction:  &od 
it  shall  be  the  duty  of  the  complroller-general,  to  direct  the  attoroej- 
general,  or  solicitors,  as  the  case  may  be,  to  sue  for  and  recover  tlie 
said  sum  of  such  clerk,  as  shall  fail  to  render  such  account :  aad 
should  the  said  attorney-general,  or  solicitors,  not  perform  the  dotj 
hereby  required,  they  shall  be  subject  to  the  penalty  of  one  hundred 
dollars,  to  be  recovered  in  any  Court  having  competent  jurisdictid. 
1810,  Sess.  Acts,  p.  16. 

In  every  case  where  any  recognizance  shall  be  adjudged  forfeited, 
or  where  any  fine  shall  be  imposed  by,  or  recovered  for  the  use  of  tk« 
State  in  any  district  Court,  or  before  a  justice  of  the  peace,  if  tlie 
party  incurring  such  fine  or  forfeiture  shall  fail  to  pay  down  thosamet 
with  the  costs  of  prosecution,  a  writ,  in  nature  of  a  wrhofjierifacutti 
shall  issue,  by  virtue  of  which  the  sherifiT  or  his  deputy  shall  »e\\(i^ 
the  same  manner  as  property  is  sold  under  execution  in  civil  rasei,) 
80  much  of  such  oflender's  estate,  real,  or  personal,  as  may  be  oecei- 
sary  to  satisfy  the  fine,  or  forfeiture,  and  also  the  costs  of  prosecutioo, 
and  also  the  reasonable  charges  of  taking,  keeping  and  selling  sud 
property;  returning  the  overplus,  if  any,  to  the  ofiTender,  together  intk 
a  bill  of  the  fine  or  forfeiture,  with  costs  and  charges,  if  he  require  it 
but  the  sheriffshall  sell  every  other  part  of  the  personal  estate,  before 
he  ahall  sell  any  negro.  And  if  (he  sherifl*,  or  his  deputy,  retunni  on 
oath,  that  such  ofllinder  refused  to  pay,  or  hath  not  any  property,  or 
not  sufficient  whereon  to  levy,  then  a  writ  of  capias  ad  saiisfacienduM 
ahall  issue,  whereby  he  shall  be  committed  to  the  common  jail,  until 
the  forfeiture,  costs  and  charges,  be  satisfied ;  entitled  however  to  the 
privilege  of  insolvent  debtors.     1787,  P.  L,,  p.  420. 
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FIRE     ARMS. 

[See  Arks.] 


FIRE    HUNTING. 

By  Act  of  1789,  5th  S.  L.,  124 ;  That  any  person,  or  penons,  whopfloaityon 
shall  hunt  with  fire  in  the  night  time,  for  every  such  offence  shall  BSnTwith*** 
forfeit  and  pay  a  sum  not  exceeding  two  pounds,  and  for  every  deer  SUei!"  "***** 
M  killed,  a  sum  not  exceeding  five  pound?;  and  for  every  horse  or 
kadofneat  cattle,  or  other  stock  of  any  kind,  a  sum  not  exceeding 
ten  pounds,  which  penalties  shall  and  may  be  recovered  before  any 
one  justice  of  the  peace,  and  four  disinterested  freeholders,  in  the 
ptrieih  or  county  where  the  offence  shall  be  committed;  and  when 
ncovered,  shall  be  paid  one  half  to  the  use  of  the   parish,  and  the 
other  half  to  the  use  of  the  informer,  who  shall  sue  for  and  recover 
the  same;  and  in  default  of  paying  such  fine,  the  justice  may  commit 
the  offender,  without  bail  or  mainprize,  to  the  common  jail  of  the 
district,  for  a  term  not  exceeding  three  months. 

In  addition  to  the  above  penalties,  such  person  is  liable  to  an  action  at  ^'"^^^^ 
kw  by  the  person  aggrieved  by  the  killing  of  horse  or  other  stock. — lb. 

In  case  any  slave  be  detected  in  fire  hunting,  or  shall  kill  in  the  PuniihiMnt 
Bight  time,  anj  deer,  horse  or  neat  cattle^  or  stock  of  any  kind,  not 
the  property  of  his  master  or  owner,  such  slave  shall,  on  conviction 
thereof  before  any  one  justice,  and /our  (by  Act  of  1839, ^ve)  free. 
luMers  of  the  county  or  district  where  the  offence  was  committed, 
receive  such  corporal  punishment,  not  extending  to  life  or  limb,  nor 
€ieeeding  thirty-nine  lashes,  as  the  said  justice  and  freeholders  shall 
direct;  or  in  case  it  shall  appear  upon  evidence  to  the  satisfiiction  of 
th«  Court,  that  the  said  offence  was  committed  with  the  privity  or 
consent  of  the  owner  or  overseer  of  said  slave,  such  owner  or  OYer- 
Her  shall  be  liable  to  the  penalty,  to  be  recovered  and  applied  as  pre* 
Kribed  by  this  act,  where  he  commits  the  offence  personally. — lb. 

It  shall  and  may  be  lawful  for  any  justice  of  the   peace,  before  jutice  to 
Mrhom  information  may  be  lodged  for  any  breach  of  this  ordinance,  to  f JJI^boiden. 
Bsue  his  warrant  to  any  lawful  constable,  commanding  him  to  sura- 
rion  a  sufficient  number  of  disinterested  freeholders,  to  appear  at  a 
me  and  place  certain,  for  the  purpose  of  hearing  and  trying,  and 
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determining  on  the  said  information;  and  the  freeholders  so  rammo 
are  required  to  attend,  on  pain  of  forfeiting  the  sum  often  shill 
each,  to  be  levied  and  applied  as  hereinbefore  mentioned,  by 
authority  pf  the  same  justice,  unless  such  defaulter  give  good  andf 
cient  cause,  on  oath,  to  the  satisfaction  of  the  said  justice. — lb. 
o«tb  of  The  justice  shall  administer  to  the  freeholders,  before  their  ente 

on  trial,  the  following  oath  : 

**  I,  A.  B.,  do  swear  (or  affirm)  that  I  will,  to  the  best  of 
judgement,  without  partiality,  favour  or  affection,  try  the  cause 
pending  between  A.,  plaintiff,  and  B.,  defendant,  and  true  verdict  j 
according  to  the  evidence  :  So  help  me  God," — lb. 


fteeholden. 


polaoni 


Itffm 

JklDg 


FISH,    AND    FISHERIES. 

If  any  white  person,  by  any  means,  shall  poison  any  creek  in 
province,  he  or  they,  upon  proof  made  thereof  before  an^  justic 
the  peace,  shall  forfeit  ten  pounds  current  money;  (equal  to  96  98  • 
and  in  case  any  slave  shall  be  proved  guilty  of  the  same,  by  the 
dence  of  any  other  slave,  before  any  justice  of  the  peace,  (and  h] 
Act  of  1839,  five  freeholders),  the  Court  is  empowered  to  order 
said  slave,  so  convicted,  to  be  publicly  whipped,  not  exceeding  tl 
nine  lashes. 

1st.  List  of  Rivers  and  Cbeeks  reqvised  to  be  kept  < 

FOR  THE  PASSAGE  OF  FiSH,  AND  THE  WIDTH  OF  PASS  AG 

2d.  Commissioners  of  certain  Rivers,  and  their  duty. 
3d.  Penalties,  and  removal  of  Obstructions. 

1^/.  Creeks  and  Rivers  to  he  kept  open. 

Lift  of  Namev.  Width  of  Paanfe.  Vol. 

Broad  River, 60  feet.  6th  S.  L. 

Catawba  River, 60    "  «« 

Chinquepin  creek,  np  to  Ilorsepen  branch,  6      «  5th    « 

Enoree  River,  to  Gun*8  Mill,   -        -        -  20    "  6th     «* 

Keowee  River, 60    "      '  5th    " 

Little  River,  or  Deep  creek,      -        -        -  10    "  5th     " 

Lyuch's  Creek,  Big, 8       "  5th     «* 

Lynch's  Creek,  Little,  half  of  the  width  of  Creek,  6th    « 

Pacolet  to  Casterwood's  shoals,        -        -  60    <'  6th    *< 

Saluda  River, 60    «  5th    «• 

Stephens'  Creek, sufficient.  7th     « 

Thompson's  Creek, 6    feet  5th     ** 

Tyger  River, sufficient  7th    •' 

Wateree  River, 60  feet.  6th    *< 

Reedy  River, 10    «•  5th    •« 
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2d.  Commissioners^  and  their  Duty. 

For  each  of  the  rivers  or  sections,  hereafter  named,  there  shall  be  commto. 
appointed  a  Board  of  Five  Commissioners,  bjr  a  joint  resolution  of  both  appointed, 
branches  of  the  Legislature,  who  shall  serve  three  years,  from  the 
date  of  their  appointment,  and  for  neglecting  to  serve,  shall  be  subject 
to  paj  a  fine  of  twentj  dollars,  to  be  recovered  before  any  Court  of 
cofflpetent  jurisdiction,  to  be  paid  into  the  public  treasury. 

One  Board  for  Saluda  River,  from  its  junction  with  the  Congaree  to  Boaid  of 
tke  Newberry  Line,  to  be  called  the  Saluda  Board  of  Fish  Sluices.      dooteB. 

One  Board  for  Broad  River,  including  the  Congaree,  above  Granby, 
U>the  Newberry  Line,  called  the  Broad  River  Board  of  Fish  Sluices. 

Another  for  Broad  River,  commencing  at  the  Newberry  Line,  and 
extending  to  the  Ninety-nine  Islands,  called  the  Upper  Broad  River 
fioani. 

One  for  Pacolet,  commencing  at  the  mouth,  and  extending  to  Eas- 
Urwood's  Shoals,  called  the  Pacolet  River  Board. 

One  Board  for  the  Wateree  and  Catawba  Rivers;  (by  Act  of  1836, 
MS.  L.,  598,  to  consist  of  nine  persons,  four  of  whom  to  reside  below 
Pidtett's  Mills)  from  the  foot  of  Graves'  Shoals  to  the  mouth  of 
Raking  Creek;  snd  one  Board  from  the  mouth  of  Fishing  Creek  to 
^e  North-Carolina  Line;  to  be  called  the  Catawba  Board  of  Fish 
Sloices. 

It  ihall  be  the  duty  of  said  Boards,  on  their  respective  rivers,  to  Doty  or  aid 
■designate  the  fish  sluices  thereof,  so  as  to  leave  one  or  more  passages  ^^'^'^ 
for  fish  up  the  said  rivers;  which  sluices  shall  be  sixty  feet  wide,  or 
li^here  there  are  two  or  more  such  sluices,  they  shall  be  together  sixty 
Teetwide;  and  when  they  shall  be  so  designated,  it  shall  be  lawful  f«r 
anj person  to  open  such  sluices.     But  the  said  Boards  have  no  authority 
todesignate  any  fish  sluice  through  any  dam  erected  by  public  authority  iiuice 
(or the  improvement  of  the  navigation,  or  through  any  dam  erected 
bjr  individuals  for  the  purpose  of  propelling  machinery,  where  the 
owner  of  said  dam  shall  leave  open  a  part  of  the  river,  sixty  feet  wide* 
Drihall  construct  in  the  dam,  a  sufficient  fish  sluice,  sixty  feet  wide, 
^  shall  keep  open  the  same  during  the  months  of  Februar} ,  March, 
•ad  April.     6thS.  L.,341. 

The  Catawba  Board  shall  designate  fish  sluices  but  once  a  year,  and 
Soever  changed,  in  any  year,  it  shall  be  done  on  or  before  the 
fat  day  of  October. — Ibid,  599. 

Zd.  Penalties f  and  removal  of  Obstructions, 
Every  owner  of  a  fish  dam,  mill  dam,  hedge  or  other  obstruction  on 
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lijnieb*!       Big  Ljnch's  Creekf  is  rdquired,  at  all  times,  from  the  15th  daj 

February  to  the  first  day  of  April,  to  provide  and  keep  open  a  passag 

for  fish,  at  least  eight  feet  wide,  or  a  canal  of  the  same  width,  and  ( 

sufficient  depth;  and  for  every  day's  neglect  thereof,  shall  forfeit  aoc 

pay  six  pounds,  lawful  money  of  this  State,  to  be  recovered  in  aoi 

Court  of  competent  jurisdiction,  by  any  person  who  shall  intorm  and 

sue  for  the  same,  one  moiety  to  the  use  of  the  county,  and  the  other 

to  the  prosecutor.    5th  S.  L.,  218. 

cbinoaeptn       The  owners  of  dams  or  obstructions,  except  mill  dams,  on  Chin- 

■00*1  Creek,  quepin  Creek,  are  required  to  keep  open  a  passage  six  feet  wide,  svl 

for  default,  shall  forfeit  and  pay  to  any  person  who  shall  inform  and 

sue  for  the  same,  five  dollars   for  every  week  of  neglect;  and  on 

Thompson's  Creek,  for  every  day's  neglect  to  provide  such  passaget 

the  forfeit  U  five  dollars.     5lh  S.  L.,  279. 

PenaUffor       Any  persons  who  now  have,  or  hereafter  shall  erect  any  fish  daw 

Keowee       or  mill  dams,  obstruction  or  flutter  wheel,  or  contrivance,  artifice,  or 

machinery  in  the  Keowee,  which  is  intended,  or  has  a  tendency  to 

prevent  the  free  passage  offish,  shall  forfeit  and  pay  to  any  penoa 

who  shall  inform  and  sueforthe  same,  the  sum  often  dollars  for  eteij 

six  hours  during  which  such  obstruction  shall  continue. 

Mill  dams  or  fish  dams  may,  however,  be  erected  on  said  river,  ii 
the  boat  sluice  and  thirty  feet  on  each  side,  or  sixty  feet  on  the  dam 
side,  where  the  sluice  runs  near  the  bank,  be  left  open. 
TweiveMae  ^^Y  person  who  shall  erect  an  obstruction  across  the  waten  ol 
SJeJi!"'*  I^eep  Creek,  or  the  rivers  Twelve  Mile,  or  Little  River,  and  shall  nol 
leave  a  passage  at  least  ten  feet  wide,  shall  forfeit  and  pay  to  ao] 
person  who  shall  inform  and  sue  for  the  same,  before  any  justice  d 
the  peace,  ten  dollars  for  every  twenty- four  hours  during  which  bqcI 
obstruction  shall  continue. 

The  aforesaid  obstruction,  &c.,  shall  be  considered  nuisanceii 

and  may  be  abated  as  stich,  by  any  person  or  persons  whomsoettf 

5th  S.  L.,  647. 

peneityfor       ^^Y  P^^'^o^  having  a  dam  or  obstruction  across  Reedy  River,  fhw 

b^r!!^.  ^^  m^uth  to  the  Tumbling  Shoals,  shall,  at  all  times,  between  the  I5ll 

of  February  and  the  first  day  of  May,  keep  a  passage  at  least  ten  ftl 

wide,  sufficient  to  let  the  fish  pass  freely,  and  for  every  twenty-iou 

hours  neglect  to  do  eo,  shall  furfeit  and  pay  to  the  use  of  the  informei 

six  dollars,  to  be  recovered  before  any  justice  of  the  peace  of  th 

district. 

L]mcii*t  And  the  owners  of  dams  or  obstructions  of  Little  Lynch  Cred 

shall  leave  open  one  half  the  width  of  the  creek;  and  for  every  Ci 
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"^ 
dajB neglect  to  do  so,  shall  severally  forfeit  and  pay  twenty  dollars,  to 

be  recovered  before  any  one  justice,  one  half  to  the  informer,  the 
other  half  to  the  use  of  the  poor  of  the  district;  and  any  three  of  the 
inhabitants  of  the  district  are  authorized  to  remove  such  obstruction. 
5lhS.  L.,700 

If  any  person  shall  obstruct  a  sluice,  opened  by  the  Board  of  Com-  peiwity  for 
QUMionersfor  Saluda,  Broad,  Pacolet,  Wateree,  and  Catawba  Rivers,  sth  ' 


luch  obstruction  may  be  abated  as  a  nuisance,  and  the  party  erecting 
the  same,  on  conviction,  shall  be  fined  in  a  sum  not  exceeding  twenty 
nor  less  than  five  dollars,  before  any  Court  having  competent  juris- 
diction, and  if  said  fine  be  not  paid,  shall  stand  committed,  not  exceed- 
ing ten  days,  one  half  the  fine  to  the  informer,  the  other  to  the  treasury 
of  the  State. 

No  person  shall  erect  a  trap  or  device,  for  catching  fish,  or  fish  j^o  trap  < 
with  any  net  or  seine,  within  eighty  yards  of  any  dam,  erected  at  the  ^JSa 
expense  of  the  State,  across  any  stream  intended  thereby  to  be  made  ^OHLV^ 
ttvigable,  in  which  dams  there  be  a  sluice  for  the  passage  offish,  on 
Ntin  of  being  liable  to  pay  twelve  dollars  for  each  ofifence,  to  be  reco- 
ftrtd  before  the  Court  of  Sessions  of  the  district,  one  half  to  the  infor- 
ner,  and  the  other  to  the  support  of  the  work,  to  which  the  dam  is 
ittached;  and  such  trap  or  other  device  may  be  abated  as  a  nuisance. 
lihS.L.,340. 

If  the  fine  be  not  paid,  the  party  may  be  committed  to  close  custody, 
M>t  exceeding  ten  days. 

If  any  person  shall  erect  a  dam,  trap,  or  other  device,  for  fishing  No  trap  in 
letween  the  Broad  River  Dams,  and  filly  yards  below  the  lslands,withneardaiiM.  ' 
rhich  said  dams  are  connected,  and  between  the  Islands,  or  the 
iltods  and  main  lands,  he  shall  be  fined  for  ever}  such  ofience, 
velve  dollars,  to  be  recovered  before  any  justice  of  the  peace  of 
ticbhuid  or  Lexington  districts,  one  half  to  the  informer,  and  the 
(her  to  the  funds  of  the  Columbia  Canal,  and  such  trap  or  device 
lay  be  abated  as  a  common  nuisance.     6th  S.  L.,  372. 

Any  person  who  shall  be  convicted,  by  indictment,  in  the  Court  of  Fine  ir 
easions,  of  obstructing  fish  sluices  in  any  of  the  rivers  of  this  State,  by  tntUct- 
lall  pay  a  fine  of  one  hundred  dollars.     6th  S.  L.,  569. 
Any  person  who  shall  take  and  carry  away  from  any  fish  trap,  any  stealing 
b,  being  in  said  trap,  with  intent  to  defraud  and  deprive  the  owner,  ^°^ 
owners  of  said  trap,  of  said  fish,  shall  be  deemed  guilty  of  a  roisde- 
mnoTj  and  on  conviction  thereof,  by  indictment,  shall  be  punished  by 
Sy  not  exceeding  two  hundred  dollars,  and  imprisonment,  not  exceed- 
[lix  months. 
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ohtttrqetioc  Any  person  who  shall  place,  or  cause  to  be  placed,  any  trap,  near 
any  boat  sluice,  in  any  river,  so  as  to  injure  the  free  navigation  of 
said  river,  shall  forfeit  for  each  offence,  one  hundred  dollars,  to  be 
recovered  by  indictment.     6th  S.  L.,  393. 
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Ut.  What  u  a  Forcible  Entry. 
A  forcible  entry  is  where  an  entry  is  made  into  lands,  tenementif 
benefices  of  holy  Church  or  other  possessions,  where  no  entr)  ii 
given  by  law,  or  where  an  entry  be  lawful,  and  the  party  enters  with 
strong  hand,  with  unusual  weapons  or  an  unusual  number  of  servantSt 
or  multitude  of  people. 

or  entry  by      An  entry  may  be  forcible,  not  only  in  respect  of  violence  done  to 

thTMiT  ^'  ^^^  person  of  a  man,  but  also  in  respect  of  any  other  kind  of  violence, 
in  the  manner  of  entry.  As  by  breaking  open  the  doors  of  a  houie, 
whether  any  person  be  in  it  or  not;  and  though  a  man  enter  peaceablji 
yet,  if  he  turn  the  party  in  possession  out  by  violence  or  threats,  this 
also  amounts  to  a  forcible  entry,  but  not  if  he  merely  threaten  to  spoil 
the  party'b  goods,  or  destroy  his  cattle,  or  do  any  injury  which  b  not 
of  a  personal  nature. 

Ai^o.  eontt-  Also,  persons  continuing  in  possession  of  a  defeasible  estate  after 
the  title  is  defeated,  are  punishable  for  a  forcible  entry;  for  contiDiriBf 
In  possession  afterwards,  amounts  in  law  to  a  new  entry.  1  Tomlini, 
810. 

May  beofa  This  offence  may  be  committed  of  a  rent  as  well  as  of  a  house  and 
land,  as  where  one  comes  to  distrain,  and  the  tenant  by  force  or 
threats,  makes  resistance.    2  Shep.,20i. 

Not  of  an         But  forcible  entry  cannot  be  of  an  easement,  or  of  a  commoOf  of 

eaieiiiaiit. 

office. 
NorofOTjrt      So  no  man  can  be  guilty  of  a  forcible  entry  for  entenng  into  Isn* 
or  houses  in  his  own  sole  possession  at  the  time  of  entry;  as  by  bret»' 
ing  open  doors  of  his  house,  detained  from  him  by  one  who  hu  ^ 


Buliig  In 
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bare  custody ;  but  joint  tenants,  or  tenants  in  common,  may  be  guilty 
of  forcible  entry  in  holding  out  their  companions.     1  Haw.,  P.  C. 

If  an  entry  be  surreptitiously  obtained,  yet  if  it  be  continued  bysnrrep- 
force,  it  will  be  regarded  as  forcible,  and  whenever  an  unlawful  entry  ^'***^^* 
of  one,  necessarily  dispossess  the  other,  it  will  be  a  forcible  entry. 
State  vs.  Burt.,  2  Tread,  489. 

A  forcible  entry  may  be  committed  by  a  single  person,  as  well  aswhomaj 
by  twenty,  and  all  who  accompany  one  when  he  makes  a  forcible***"  ** 
entry,  shall  be  adjudged  to  enter  with  him,  whether  they  come  upon 
the  lands  or  not.  And  an  infant  or  feme  covert  may  be  guilty  of  this 
ofience,  in  respect  of  violence  committed  by  them  in  person,  but  not 
(or  what  is  done  by  others  at  their  command,  their  commands  being 
void.      1  Tomlins,  810. 

2d.  What  is  a  Forcible  Detainer, 

A  forcible  detainer  is  where  a  man,  who  enters  forcibly  or  peacea- 
bly, though  unlawfully,  aflerwards  retains   possession   by  force  or 
threats,  and  the  detainer  may  be  forcible,  whether  the  entry  be  forci- 
^       Ue  or  not.     1  Haw.,  P.  C,  c.  64. 
^  If  a  person,  after  peaceable  entry,  shall  make  use  of  arms  to  defend 

bn  possession,  it  will  be  a  forcible  detainer. 
.^  K I  bear  that  persons  will  come  to  my  house  to  beat  me,  and  I  take 

4      in  force  to  defend  myself)  this  is  not  a  forcible  detainer;  but  where  they 
^        are  coming  to  take  lawful  possession,  it  is  otherwise. 

If  a  man  have  two  houses  next  adjoining,  the  one  by  a  defeasible  if  oq^  ^^^^ 
title,  and  the  other  by  a  good  title,  and  he  uses  force  in  that  he  hath  ^i^H^  ^ 
bj  the  good  title,  to  keep  persons  out  of  the  other  house,  this  is  a  *°^'^'^* 
forcible  detainer.     2  Shep.  Ab.,  203. 
When  a  tenant  keeps  possession  of  the  land  at  the  end  of  his  term  ^■P^ 
fA      Against  his  landlord,  it  is  a  forcible  detainer.     And  if  a  lessee  takes 
[T  ^     i  new  lease  of  another  persoil-^hom  be  conceives  to  have  a  better 
title,  and  at  the  end  of  his  term  keeps  possession  against  his  landlord, 
it  is  a  forcible  detainer.     Cro.  Jac,  199. 

If  a  justice  of  the  peace  come  to  view  a  force  in  a  house,  and  theysaftmito 
refuse  to  let  him  in,  this  of  itself  will  make  a  forcible  detainer  in  alljiutiee. 
cases,  but  it  must  be  upon  complaint  made.     Dalt.,  312. 

But  a  person  is  not  guilty  of  a  forcible  detainer  by  merely  refusing 
to  go  out  of  a  bouse,  and  continuing  therein  in  despite  of  another. 
1  Haw.,  c.  64. 

If  A.  be  tenant  at  will  of  B.,  and  B.  enters  and  commands  A.  toJduT"^*^ 
SI 
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quit  possession,  and  he  denies  it,  this  is  no  forcible  detainer,  unlea 
some  act  of  violence  be  used.     1  Shaw's  Justice,  453. 

8d.  How  punishable  ai  the  General  Sessions. 

^Sj^!^'  The  party  grieved  may  be  aided  and  have  the  assistance  of  the  jui« 
tices  at  the  general  sessions,  by  way  of  indictment;  which  being  knai 
there,  he  shall  be  restored  to  his  possession,  by  a  writ  of  restitation,, 
granted  outofthe  same  Court  to  the  sheriff.     Dalt.,  c.  120. 

No  restitution  is  to  be  made  where  there  is  no  forcible  pottiig 
out,  or  holding  out  of  possession,  and  found  by  a  jury.  1  Shaw's 
Just.,  444. 
Steribed.  ^^^  ^^®  tenement  in  which  the  force  was  made,  roust  be  defcribeJ 
with  convenient  certainty;  and  must  set  forth  that  the  defendant  actail* 
ly  entered,  and  ousted  the  party  grieved,  and  continueth  his  possesnoa  ' 
at  the  time  of  finding  the  indictment;  otherwise  he  cannot  have  rai* 
titution,  because  it  doth  not  appear  that  he  needeth  it.  I  Haw.,  147| 
149,  150. 

Expulsion  and  disseisin  must  be  expressly  alleged  in  inquisitiooi 
and  indictments  on  forcible  entries ;  but  tenants  at  will  are  not  witUa 
the  statutes.  Popham,  205;  F.  N.  B.,  248;  Sid.,  102;  1  Mod.,7S; 
2  Eeble,  709,  Holme's  case. 

Tenant  at  will  hath  no  certain  indefeasible  estate,  nothing  thatetti 
be  assigned  by  him  to  any  other,  because  the  lessor  may  determiBS 
his  will  and  put  him  out  whenever  he  pleases :  for  the  lessee  only  koUi 
at  the  will  of  the  lessor.     2  Black.  Com.,  145. 

If  a  man's  wife,  children,  or  servants,  do  continue  in  the  hooNi 
or  upon  the  land,  he  is  not  ousted  of  his  possession ;  but  his  oatdi 
being  upon  the  ground,  do  not  preserve  his  possession.  I>a]t.,e. 
182. 

An  indictment  for  forcible  entry  was  quashed  for  not  setting  fertiit 
that  the  party  was  seized  or  disseized,,  or  what  estate  he  had  in  tbe 
tenement;  for  if  he  had  only  a  term  for  years,  then  the  entry  muit  bt 
laid,  into  the  freehold  of  A.  in  the  possession  of  B.     3  Salk.,  169. 

If  the  statutes  are  mis-recited  in  the  indictment,  it  will  be  qaashel 
Croke,  Eliz.  93,  M,  106,  107,  697;  1  Bulstrode,  218. 

The  indictment  was  for  a  forcible  entry  into  a  copy-hold,  vix:  that 
the  defendant  ejecit  et  disseisivit,  for  which  reason  it  was  quashed; 
because  disseisin  is  applicable  only  to  freehold,  and  therefore  in  att 
cases,  except  for  a  freehold,  it  ought  to  be  ejecit^  expuUi  et  aaioMt- 
Raym.,  67;  4  Inst.,  176. 

If  a  forcible  entry  and  detainer  shall  be  made  by  three  perioM  or 
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w  also  a  riot,  and  may  be  proceeded  against  as  such,  if  no 
ath  before  been  made  of  the  force.     Dalt.,  c.  44. 

Ath.  Of  proceedings  for  Restitution. 
I  one  has  been  forcibly  ousted  of  an  estate  for  years,  or  a 
state,  restitution  may  be  had,  either  by  indictment  in  the 
in  which  case  a  writ  of  restitution  is  awarded,  on  conviction, 
iperation  thereof  is  not  suspended  by  appeal,  (Bennet  ads  the 

Rice's  Dig.,  340,)  or  by  inquisition  before  two  magistrates, 
owerofone  justice  to  make   restitution  under  the  English  or tte 

made  of  force,  is  taken  away  by  the  Act  of  1829,  6th  S.  L., 
ch  provides,  "  That  the  forms  and  proceedings  before  magis- 

cases  of  forcible  entry  and  detainer,  shall  hereafter  be  the 
ire  prescribed  by  law  in  cases  where  tenants  hold  over  afler 
ation  of  their  leases;"  and  by  the  Acts  of  1817,  6th  S.  L.,  p. 
f  1839,  p.  21,  such  cases  are  to  be  tried  before  the  magistrates, 
re  freeholders. 

wo  magistrates  of  the  district  are  authorized  and  required^  d„^i,^  tin 
iplaint  made,  to  place  the  names  of  twenty  .four  neighbouring  ^^,^*^^ii4. 
rs  in  a  box,  and  from  ihem  draw  the  names  of  eighteen,  and 
reupon  issue  their  warrant  in  the  nature  of  a  summons, 
to  the  sheriff  or  constable  of  the  district,  commanding  such 
»  summon  the  said  eighteen  freeholdenn,  (better  summon  the 
Mir,)  to  attend  at  a  certain  time  within  four  days,  and  at  a 
pointed  ;  and  from  the  said  eighteen  freeholders  so  summoned, 
ball  be  drawn  in  the  same  manner,  who  shall  be  empaimeled 
)  facts.  Provided,  that  if,  from  the  number  of  eighteen  so 
id,  the  number  of  twelve  cannot  from  any  cause  be  had,  the 
tes  are  authorized  to  complete  the  number  from  the  remain- 
nally  selected.     Acts  of  1839,  p.  21. 

eeholders  shall   be  liable  to  the  same  objections  by  either  FneboMm 
I  jurymen  are,  and  shall  be  liable  to  the  same  fine  for  non- Sheeted  to, 
ce,  without  sufficient  cause,  as  jurymen  are  for  non-attendance  S^.auen- 
jurts.     The  said  fine  to  be  imposed  by  the  Court  of  Common*"*^ 
the  district  at  its  next  session  thereafter;  and  it  shall  be  the 
le  justices  to  return  the  names  of  those  freeholders  who  shall 
:t  to  attend,  into  the  office  of  the  clerk  of  the  said  Court,  who 
f  commanded  to  proceed  against  the  defaulters,  as  against 
idant  jurymen.     6th  S.  L.,  67. 

aid  magistrates  shall  also  summon  the  party  charged,  in  the 
jf  and  at  the  same  time,  to  appear  before  them  and  shew 
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Shall  nun-    CEuse,  if  any,  why  possession  of  the  premises  should  not  forthwith  be 

partj  restored  to  the  complainant;  and  if  upon  hearing  the  case,  they  shall 

determine!"  be  satisfied  that  be  is  entitled  to  the  possession  of  the  premises  ia 

question,  they  shall  so  find,  whereof  the  said  magistrates  shall  make  a 

record,  and  shall  thereupon  issue  their  warrant,  directed  to  the  sheriff 

of  the  district,  commanding  him  forthwith  to  deliver  to  the  complaio- 

9nt,  his  heirs  or  assigns,  full  possession  of  the  premises,  and  to  levy 

all  expenses  incurred,  of  the   goods  and  chattels  of  the  defendant. 

AcUofl839,p.  21. 

Bberiffto         The  sheriff  shall  execute  the  said  warrant  in  ten  days,  and  to  that 

exeeow  "^ 

wvrtnt  In  end  may  break  open  doors  if  he  be  resisted,  and  may  call  to  his  aid 
the  posse  comiiatus;  and  for  neglect  or  refusal  to  perform  any  of  the 
duties  required,  he  shall,  in  addition  to  an  action  for  damages,  forfeit 
and  pay  the  sum  of  five  hundred  dollars,  to  be  recovered  by  the  party 
aggrieved,  in  an  action  of  debt.  6th  S.  L.,  68. 
Bt.pbiiip*f  The  proceedings  in  forcible  entry  and  detainer,  in  the  parishei  of 
BuMiciiaere. St.  Philip's  and  St.  Michael's,  vary  from  the  above,  in  that, one  minis- 
terial magistrate  prepares  the  case  for  trial,  summons  the  paities, 
presents  the  case  for  docketing,  and  conducts  the  trial  as  prtwecatmg 
officer.  The  freeholders  also  are  drawn  by  him,  in  the  presence  of 
a  judicial  magistrate,  from  a  box  kept  by  the  judicial  magiBtnttet. 
6th  S.  L.,  486. 

5th.  Precedents. 

Ut.  A  Record  of  a  Forcible  Detainer. 

District.  >  ss. 

Be  it  remembered,  that  on  the  day  of  in  the  jrear 

at  in  the  district  aforesaid,  A.  C.  complained  to  me,  I.  P.,  one 

of  the  justices  assigned  to  keep  the  peace  in  the  said  district,  that  E. 
£.,  of  into  the  messuage  of  him,  the  said  A.  C,  being  the 

mansion-house  of  him,  the  said  A.  C,  situated  within  the  district 
aforesaid,  did  enter,  and  him,  the  said  A.  C,  of  the  messuage  afore* 
said,  unlawfully  ejected,  expelled  and  amoved,  and  the  said  fnessuage 
from  him,  the  said  A.  C,  unlawfully,  with  strong  hand,  and  amed 
power,  doth  yet  hold,  and  from  him  detain,  against  the  form  of  the 
statute  in  such  case  made  and  provided  ;  whereupon  the  said  A.  C« 
then,  to  wit,  on  the  'day  of  aforesaid,  required  and  prayed 

of  me  the  remedy  provided  by  the  statute,  which  complaint  and  prayer 
by  me  being  heard,  I  personally  went  to  the  said  messuage,  and  did 
then  and  there  find  and  see  the  aforesaid  B.  £.,  the  aforesaid  mes- 
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nge,  with  force  and  arms  unlawfully,  with  strong  hand  and  armed 
)wer  detaining,  against  the  form  of  the  statute  in  such  case  made  and 
roTided;  whereupon  the  said  E.  E.  was  arrested,  and  sent  to  the 
>mmon  jail  of  Charleston,  by  virtue  of  a  mUtimtts  duly  issued  by  me 
f  that  purpose,  concerning  which  the  premises  aforesaid,  I  do  make 
III  my  record.  In  witness  whereof,  I  do  hereunto  set  my  hand  and 
«!,  the  day  of  ,  in  the  year 

2d.  Mittimus  for  a  Forcible  Detainer, 

District.    >  ss. 

By  I.  P.y  one  of  the  justices  of  the  peace,  for  the  district  aforesaid. 

To  the  keeper  of  the  common  jail  of 
Whereas  upon  complaint  made  unto  me,  by  A.  C.  of  ,  in  the 

Id  parish,  I  did  this  present  day,  go  to  the  dwelling  house  of  the  said 
C.  aforesaid,  and  there  did  find  E.  E.,  of  ,  forcibly,  with 

ong  hand,  and  armed  power,  holding  the  said  house  against  the 
ace  of  this  State,  and  against  the  form  of  the  statutes  in  that  behalf 
ide  and  provided:  therefore  I  send  you  by  the  bringers  hereof,  the 
dy  of  the  said  E.  E.;  convicted  of  the  said  forcible  holding,  by  my 
n  view,  testimony  and  record,  commanding  you  to  receive  him  into 
ar  said  jail,  and  there  safely  to  keep  him  till  he  shall  be  thence 
lifered  in  due  course  of  law.  Herein  fail  not  at  your  peril. 
Ten,  dtc. 

Sd.    Affidavit. 

'ATB  OF  South-Carolina, 
District. 

Plersonally  appeared  before  me,  A.  B.,  magistrate  for  the  district 
d State  aforesaid,  C.  D.,  and  made  oath,  that  he  was  in  quiet  and 
iceable  possession  of  a  dwelling  house,  (or  field,  or  other  possession) 
late,  (describe  its  situation  as  correctly  as  possible,)  which  deponent 
id  as  tenant  unto  E.  P.,  for  a  term  of  years,  (or  in  his  own  right, 
]  here  set  forth  what  estate,)  yet  unexpired,  and  that  on  the 
'  of  D.  B.,  and  (here  insert  all  who  were  present,  aiding 

(abetting,)  did  with  force,  threats,  and  violence,  enter  and  take 
lession  of  the  said  premises,  and  by  force  have  ever  since  kept,  and 
rtiil  keep  possession  of  (he  same;  (if  they  have  departed,  then  state 
'  the  forcible  entry,  or  if  the  entry  be  peaceable,  and  the  parties 
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detain  Ibj  force,  set  forth  the  facts  as  thej  exist,  as  indictment  will  lie 
for  either  a  forcible  entry  or  detainer. 

Sworn  to  before  ae  this  } 
day  of  18      $ 

A.  B.,  Magistrate. 

(Signed,)  C.  D. 

4/A.  Warrant  of  Arregt, 

State  of  South-Carolina, 
District. 

Bj  A.  B.,  magistrate,  in  and  for  the  said  State. 
To  anj  lawful  Constable. 
Whereas  complaint  on  oath  has  been  made  unto  me  that  (heressi 
forth  the  facts,  as  in  the  affidavit.) 

These  are  therefore  to  command  you  to  apprehend  the  said  D.  Bi 
dec,  and  bring  them  before  me,  to  be  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  at  ,  this  day  of  « 

A.  D.  one  thousand  eight  hundred  and 

A.  B.  [l.  b.] 

Magistrate. 

If  the  affidavit  set  forth  a  case  requiring  restitution,  then  the  magis- 
trate shall  call  to  his  aid  another,  and  they  two  shall  issue  their  joiBt 
warrant. 

bih.  Warrant  of  two  Magistrates  for  Freeholders. 

Statb  of  South-Carolina,  > 
District.    ) 

By  A.  B.  and  C.  B,,  magistrates,  in  and  fi>rthe  said  State. 
To  any  lawful  Constable,  (or  to  B.  A.,  sherifTof  the  said  district.) 
You   are  hereby  commanded  to  summon  the  freeholderst  wbost 
names  are  in  the  pannel  hereto  annexed,  to  be  and  appear  before  Vb 
at  ,  on  the  day  of  ,  (within  four  days)  at 

o'clock,  to  inquire  upon  their  oaths  of  and  concerning  a  certain  enlqr 
and  detainer,  forcibly  done  in  a  certain  (house  or  other  poMesnoBk) 
situated  on  ,  in  the  peaceable  and  quiet  possession  of  C.  !!•• 

against  the  form  of  the  statute,  dec.  And  you  are  further  comroaadid 
to  sunfaM>n  D.  B.,  &c.,  who  are  charged  with  such  forcible  vaUf 
and  detainer,  to  be  and  appear  before  us,  at  the  same  time  and  plaoif 
to  shew  cause,  if  any,  why  restitution  of  the  said  premiiea  should  ail 
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be  made  to  the  said  C.  D.    Hereof,  fail  not,  on  pain  of  the  penalties 
that  will  fall  thereon. 

Given  under  our  hands  and  seals,  this        day  of        A.  D.,  184 

A.  B.,  [l.  s.] 

Magistrate. 

C.  B.  [l.  s.] 

Magistrate. 

6th.  The  Jurors'  Oaths. 

To  THB  FOHBHAN. 

You,  as  foreman  of  this  inquest,  shall  true  inquiry  and  presentment 
make,  of  all  such  matters  as  may  come  before  you,  in  the  case  noir 
pending  for  a  forcible  entry  and  detainer.  You  shall  spare  no  one  for 
fiiTor  or  afifection,  nor  grieve  any  one  for  hatred  or  ill  will,  but  proceed 
herein  according  to  the  best  of  your  knowledge,  and  according  to  the 
evidence  that  shall  be  given  you.     So  help  you  God. 

To  THE  OTHERS  OF  THE  JuST. 

The  oath  that  your  foreman  hath  taken,  on  his  part,  you  and  each 
of  you  shall  truly  observe  and  keep  on  your  parts.     So  help  you  God. 

r 

*  7^.  The  Inquintum  or  finding  of  the  Jury. 

StaTB  of  SoUTH-CAROLIIf  A,  } 

DislrieU      \ 
An  inquisition,  taken  for  and  in  behalf  of  the  State  of  South -Carolina, 
at  ,  in  the  said  State,  on  the  day  of  ,  in  the  year  <^ 

OQr  Lord,  one  thousand  eight  hundred  and  ,  by  the  oaths  of  (here 

iniert  the  name  of  the  freeholders,)  good  and  lawful  men  of  the  dis- 
trict and  State  aforesaid,  before  (name  the  magistrates,)  two  of  the 
ctgiftrates,  in  and  for  the  said  district  and  State. 

We  find  that  C.  D.  was  lawfully  and  peaceably  possessed  of  a  certain 
(bets  isMrt  the  premises,  whether  house,  field,  or  other  possession,) 
ikoated  in  the  district  aforesaid,  (here  describe  the  situation  as  cor- 
v^y  as  possible,  by  naming  the  neighbourhood,  between  what  two 
neighbours,  on  or  near  what  road,  and  on  which  side,  if  in  a  town  or 
^■ge,  set  forth  the  street  and  number,  dtc.,)  of  an  estate  (here  set 
^Ofth  what  estate  the  prosecutor  has,  whether  an  estate  for  a  year  or 
ysariy  or  for  life,  or  in  fee  simple.) 

Tliaton  the  day  of  ,  instant,  (here  name  the  parties 

Iribo  took  possession,)  with  strong  hand,  and  with  force  an^'arms, 

teiered  into  the  said  premises,  and  expelled,  ejected  and  removed  the 

lud  C.  D.  thereof,  and  him  so  expelled,  ejected,  and  removed  of  the     ^ 

^Mid  premises,  until  the  day  of  the  taking  of  this  inquisition,  and  the 


!• 
^ 


%i 
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same,  with  main  force  and  power  withheld,  and  now  do  withhold^ 
against  the  form  of  the  statute,  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  said  State. 

(This  Inquisition  must  be  signed  by  all  the  freeholders.) 

8/A.   Writ  of  Restitution. 
Sta^e  of  South-Cabolina,  } 
District,      J 
To  E.  G.,  sheriff  of  the  said  District. 
Whereas,  by  an  Inquisition  had  at  ,  in  the  State  aforesaidt 

on  the  day  of  instant,  by  the  oaths  of  (here  insert  the 

names  of  the  freeholders,)  good  and  lawful  men  of  the  said  district 
and  State,  before  us,  ,  two  of  the  magistrates,  in  and  for  the 

said  district  and  State,  it  was  found  by  the  said  freeholders,  that  C.  D. 
was  lawfully  and  peaceably  in  possession  of  a  certain  ,  situated 

in  the  district  aforesaid  (describe  particularly  the  situation)  of  an 
estate  (set  forth  the  estate,  according  to  the  finding,)  and  that  A.  B., 
d&c,  did  forcibly  enter  the  said  premises,  and  dispossess  the  said  C.  D., 
and  doth  still  forcibly  detain  the  same.  These  ar^^,  therefore,  to  com- 
mand you,  fori h with,  to  eject  the  sai  d  A.  B.,  &c.,  from  the  said 
premises,  and  to  deliver  to  the  said  C.  D.,  his  heirs  or  a&signs,  fiiD 
possession  of  the  same.  You  are  also  commanded,  that  of  the  goodi 
and  chattels  of  the  said  A.  B.,  &c.,  you  levy  the  sum  of 
dollars,  for.the  expenses  incurred  in  the  said  proceedings;  and  of  jour 
manner  of  executing  this  warrant,  you  shall  make  return  to  us  withia 
ten  days  from  this  date.  Herein  fail  not  under  the  penalties  that  will 
fall  therein.     Given  under  our  hands  and  seals,  this  day  of 

A  D.,  one  thousand  eight  hundred  and 

A.  B.  [l.  8.] 

Magistrate. 

C.  B.  [l.  s.] 

Magistrate. 


FORESTALLING,  ENGROSSING,  AND  REGRATING, 

Are  offences  generally  classed  together,  as  of  the  same  nature,  and 
equally  hurtful  to  the  public.  The  English  statute  against  these 
ofiences  have  been  repealed,  the  remedy  having  been  found  worse 
than  the  disease,  and  the  Act  of  1739,  of  this  State,  was  permitted  tt 
expire,  so  that  they  remain  as  offences,  only  indictable  at  Commflft 
Law. 
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Forestalling  is  the  buying,  or  bargaining  for  any  corn,  cnttle,  or  Definition. 
itber  mercbandizo  bj  the  way,  as  they  come  to  the  fairs  or  markets, 
0  be  sold,  before  they  are  brought  thither  to  the  intent  to  sell  them 
(gain  at  a  higher  or  dearer  price. 

Engrossing  is  the  getting  into  one's  possession,  or  the  buying  up  all  Ei^roitinf. 
>f  anj  cos^odity  in  market,  with  intent  to  sell  it  at  an  unreasonable 
price,  and^  an  indictable  offence,  and  fineable  at  common  law. 

Regrating  is  the  buying  of  corn  or  other  dead  victual  in  any  mar-  R«fratinf. 
ket,  and  selling  it  again  in  the  same  market. 

The  proceedings  against  a  party  for  either  of  the  above  offences, 
■hoald  set  forth  the  article  bought,  and  the  quantity.     Tomlins,  831. 


FORGERY. 

Forgery,  at  common  law,  may  be  defined  to  be  the  fraudulent  making  iMUiition. 
•r  alteration  of  a  writing  to  the  prejudice  of  another  man's  right,  for 
vUch  the  offender  may  suffer  fine,  imprisonment,  and  pillory.  Be- 
rides  the  ofience  at  common  law,  which  is  of  the  degree  only  of  a 
Misdeoneanor^  there  are  many  kinds  of  forgery,  not  only  by  making, 
but  by  using  and  uttering  of  which,  the  party  is  subjected  to  punishment 
Igr  various  statutes  of  this  State,  and  by  Acts  of  Congress.  Until 
r|be  Act  of  1845y  many  kinds  of  forgery  were  punishable  with  death 
pViihout  benefit  of  clergy;  but  by  Act  of  IH45,  p.  341,  it  is  enacted.  Act  of  1845. 
lilhat  those  cases  of  forgery,  which  before  that  time  were  punishable 
^Whh  death,  shall  be  punishable  with  whipping,  not  exceedi;ig  thirty. 
\moe  lashes,  imprisonment  not  less  than  one,  nor  more  than  seven 
ijears,  and  fine  at  the  discretion  of  the  judge  who  may  try  the  case. 

1st.  Op  the  Written  Instrument,   with  respect  to  which 
Forgery  may  be  committed. 
I    2d.    Of  the  Making,  or  Alteration,  or  Uttering  of  such 

Instrument. 
i    8d.    Of  the  Intent  to  Defraud. 

4th.  Of  the  Punishment    under  the  various  Statutes  and 
Acts  of  Congress. 

5Ch.  RsaUISITES    OF   THE    AFFIDAVIT,  dcC. 

Itt.  Ofthfi  Written  InstrumenU  ai  Common  Law. 
''  B  Is  clearly  agreed,  that  at  common  law,  the  counterfeiting  of  ft^^eo,^ 
Htter  of  recwrd  is  forgery;  for  since  the  law  gives  the  highest  credit 
32. 
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to  all  records,  it  cannot  but  be  of  the  utmost  ill  consequence  to  tbe 
public,  to  have  them  either  forged  or  falsified. 
Orimttar         Also,  it  is  agreed  to  be  forgery  to  counterfeit  anj  authentic  matter 
of  a  public  nature. 


Ord«td,or  ^^ ''  ^^^  unquestionable,  that  a  man  may  be  in  like  manner  goiltj 
^^^  of  forgery  at  common  law,  by  forging  a  deed,  or  will.     Ajpd  thoagk 

much  doubt  has  been  thrown  upon  the  question,  whether  ^ecouDte^ 
PriTste  feiting  of  private  writings,  not  under  seal,  be  forgery  at  common  Itv, 
IndwKiSr  y®^  *^  **  "^ow  considered  as  settled  law,  that  forgery  may  be  committed 

of  any  writing,  which,  if  genuine,  would  operate  as  the  ibundatlM 

of  another's  liability.     2  Uussel,  350  and  51,  n. 

By  Act  of  Assembly. 

By  Acts  of  Assembly,  2d  S.  L..  489,  3d  S.  L.,  470,  and  5tb  S.  L, 
397,  the  following  instruments  are  enumerated :  the  ialseW  makii|i 
or  causing  to  be  qiade,  or  the  uttering  and  publishing  of  which,  know- 
ing  them  to  be  falsely  made,  is  forgery:  namely,  any  deed,  charter, 
or  writing  sealed.  Court  roll,  or  will  of  any  person  in  writing,  wherebj 
another's  freehold  may  be  troubled,  or  whereby  a  lease  or  annuity  ma} 
be  claimed, 
inttranieoti  Any  deed,  will,  testament,  bond,  writing  obligatory,  bill  ofei- 
foqierr,  change,  promissory  note  for  the  payment  of  money  or  the  deliveiT 
of  goods,  bank  notes  for  the  payment  of  money,  or  any  indorseoMrf 
or  assignment  of  such  bill  of  exchange,  promissory  and  bank  note,ef 
any  acquittance  or  receipt,  either  of  money  or  goods,  or  any  accep- 
tance of  any  bill  of  exchange,  or  the  number  or  principal  sura  ofaif 
promissory  note  or  bank  note,  or  the  number  or  principal  aura  of  aif 
accountable  receipt  for  any  note,  bill,  or  other  security  for  paymarf 
of  money,  or  any  warrant  or  order  for  the  payment  of  money,  or  delif^ 
ery  of  goods. 

To  falsely  make,  alter,  change,  deface  or  erase,  or  cause,  or  pfi* 
cure  to  be  so  done,  any  of  the  records  of  this  State,  or  any  plat  or  pM 
of  land,  annexed  or  referred  to  in  any  grants,  or  which  are  lodged 
entered,  or  enrolled  in  any  record  office  in  this  State,  is  forgery  abfc 
It  is  forgery  to  counterfeit  any  pedlar's  licence,  or  travel  with  i 
counterfeit  licence,  or  with  one  granted  to  any  other  person. 

By  Acts  of  Congress, 

The  written  instruments  which  may  be  the  subject  of  forgery  ui 
the  Acts  of  Congress,  are  judgements,  certificates,  or  other  pobb 
security;  1  S.  L.  U.S.,  86.     Any  deed,  power  of  attorney,  ordir, 


Reeordior 
the  SUM. 
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iertificate,  receipt,  or  other  writing,  for  the  purpose  of  obtaining  from  i 


he  United  States,  or  any  of  their  officers  or  agents,  any  sum  of  mo-  fomy, 
ley;  3d  S.  L.  U.  S.,  1917.  Any  paper,  writing,  or  instrument,  in  Aeuof 
oiitation  of,  or  purporting  to  be  an  indent,  certificate  of  the  public  *'***' 
*ock,  or  debt,  treasury  note,  or  other  public  security  of  the  United 
hates,  or  any  letters  patent  of  the  United  States,  or  any  bill,  check  or 
Irtft,  for  money  drawn  by,  or  on  any  treasurer  or  other  officer,  or 
tgent  of  the  United  States;  or  any  paper,  writing  or  instrument,  pur- 
iotifig  to  be,  or  in  imitation  of  any  letter  of  ettorney  or  other  author- 
ty,  to  assign  or  sell  any  share  in  the  public  stock  or  debt  of  the 
Foited  States;  or  any  instrument  in  imitation  of,  or  purporting  to  be 
D  official  copy  of  the  enrolment  of  any  vessel,  or  a  licence  to  any 
Bssel,  or  a  certificate  of  ownership,  passport,  sea  letter  or  clearance, 
r  a  permit,  debenture,  or  other  official  document,  granted  by  a 
>Uector,  or  other  officer  of  the  customs,  by  virtue  of  his  or  their 
See;  dd  S.  L.  U.  S.,  2003;  certificates  of  citizenship,  2  S.  L.  U.  S., 
104;  and  consular  certificates,  3d  S.  L.  U.  S.,  1889. 

2d,  Of  the  Making f  Alter aiwn^  4*c. 
The  making,  with  a  fraudulent  intent,  and  without  lawful  authori-  ^  . . 
,of  any  instrument,  which,  at  common  law  or  any  statute,  *«  ^^^  JJJSSu? 
bfect  of  forgery,  is  of  itself  a  sufficient   completion  of  the  offence  pu'>'*«><^* 
ifiire  publication;  and  though  publication  be  the  medium  by  which 
B  intent  Is  usually  made  manffest,  yet  it  may  be  proved  as  plainly 
^  other  evidence.     2  East.  P.  C,  p,  855. 

Not  only  the  false  making  of  the  whole  of  a  written  instrument, 
It  a  fraudulent  insertion,  alteration,  or  erasure  even  of  a  letter  in 
J  material  part  of  a  true  instrument,  whereby  a  new  operation  is  Aitentioa. 
ren  to  it,  will  amount  to  forgery;  and  this,  though  it  be  afterwards 
ecated  by  another  person  ignorant  of  the  deceit.  And  the  fraudu- 
•t  application  of  a  true  signature  to  a  (khe  instrument,  for  which  it 
M  not  intended,  or  vice  versa,  will  also  be  forgery.  Thus,  it  is 
gery  in  a  man,  who  is  ordered  to  draw  a  will  for  a  sick  person, 
Ineert  in  it  legacies  of  his  own  head,  or  to  write  a  release  over  a 
Be  at  the  bottom  of  a  letter.     2  Russel,  319. 

A.  man  may  be  guilty  of  forgery  by  making  a  false  deed  in  his  ^w^^^in-i^ 
ne»     Thus,  if  he  make  a  deed  of  lands  to  one  person,  and  after-  W"  <^^ »« 
ttb  make  a  deed  of  the  same  lands  to  another,  and  antedate  the  > 
Br  deed,  it  is  forgery. — Ibid,  320. 

fa  bill,  or  note,  payable  to  A.  B.,  or  order,  get  into  the  hands  of 
Braon  of  the  same  name  as  the  payee,  and  such  person  knowing 
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EodondDR     that  he  18  not  the  payee  in  whose  favour  it  was  drawn,  endorse  it  for  the 

or  uttninf 

by  a  pvtf  of  purpose  of  possessing  himself  of  the  money,  he  is  guilty  of  forgery 

Dftme.  So  is  the  uttering  a  note  as  the  note  of  another,  by  a  person  ol'  the 

same  name.     Ibid,  321. 

tiMi?name!!'  ^^  **  settled,  that  the  making  of  a  decl,  power  of  attorney,  or  other 
instrument,  which  is  the  subject  of  forgf^ry,  in  the  name  of  a  fictitious 
person,  with  a  fraudulent  intent,  is  forgery.     2  Russel,  328. 

And  it  is  immaterial  whet'iAr  any  additional  credit  be  gained  by 
using  the  false  name ;  for  in  Shephard's  case,  2  East.  P.  C,  967, 
who  drew  a  drafl  on  a  banker  in  a  fictitious  name,  assumed  by  him 
for  the  purpose  of  fraud,  and  to  avoid  detection,  it  was  held  to  be 
forgery,  althougli  the  credit  was  given  to  him  personally. 

Not  neeeMi-     It  is  in  no  wav  material  whether  a  Ibrged  instrument  be  made  in 

ry  that  Uie  * 

imtrument    such  a  manner,  hh  that  if  it  were  genuine  it  would  be  of  validity  or 

■bould  be  o  ^ 

▼aiid.  not,  yet  it  seems  that  the  false   instrument  should  carry  oo  its  (ace 

some  semblance  of  that  for  which  it  is  counterfeited,  and  should  not 
be  illegal  in  its  very  frame. — 2d  Russ.,  345. 

A  mere  liloral  mistake,  as  in  the  name  of  the  party,  or  leaving  out 
the  christian  name,  or  using  a  wronsc  one,  or  the  omission  of  endorse- 
ment  of  the  payee,  will  make  no  difierence;  but  it  will  be  forgery  to 
falsely  make  a  bill  without  the  name  of  a  payee. — Ibid,  344. 
Nbreom-  ^  1^  will  not  be  forgery  to  make  and  utter  a  note,  which,  for  want 

^*^  .  of  a  signature,  is  incomplete,  or  to  falsely  make  a  will  attested  by  only 
ten  witnesses.     2  East.  P.  C,  954.    * 

But  if  the  instrument  falsely  made,  be  only  not  available  by  reason 
of  some  collateral  objection,  it  is  forgery.     2  East.  P.  C,  d52. 

Zd.  Of  the  Intent  to  Defraud. 
.*  ^..  The  intention  to  deceive  and  defraud,  constitutes  the  chief  incrre- 

actoaiiigaiy.dients  of  this  offence  of  forgery;  yet  it  is  immaterial  M'hetberany 
person  be  actually  defrauded,  provided  that  he  may  have  been  prejo* 
diced  by  the  act  done.     1  Haw.  P.  C.,c.  70,  s.  II. 
SSa^  ^u^  although  to  constitute  forgery  there  mu«t  be  an  intent  to  defraud, 

■ufflcient.      gjiji  ([^^fQ  need  not  be  an  intent  to  defraud  any  particular  person,  bat 
a  general  intent  to  defraud  is  sufficient;  and  if  a  person  do  an  act* 
the  probable  consequence  of  which  is  to  defraud,  it  will,  in  contempk- 
tion  of  law,  constitute  a  fraudulent  intent.     2  Russel,  353. 
Writinf  '^^  intention  to  defraud  being  necessary  to  constitute  forgery,  ba 

uiMbwt      ig  not  guilty  of  this  offence,  who  writes  another  man's  name  to  a  deed 
command,     fn  his  presence,  and  by  his  command. — Ibid,  355. 


( 


LAW  OF  MAGISTRATES, 


253 


Ath.  Punishment. 
By  Act  of  J  845,  p.  841,  in  cases  where  the  punishment  of  forge ry,^hi|ipiiif, 
or  of  counterfeiting,  was  death  without  benefit  of  clergy,  the  said  fm^m. 
punishment  is  abolished,  and  in  lieu  thereof,  the  party  convicted  ig*"^^ 
•object  to  a  whipping  of  thirty-nine  lashes,  and  to  imprisonment  of 
not  less  than  one  or  more  than  seven  years,  and  to  a  fine  at  the  dis- 
cretion of  the  judge  who  may  try  the  case.     This  punishment  is  there- 
fore to  be  inflicted  in  cases  of  forgery,  under  the  statutes  of  this  State, 
except  the  forgery  of  a  pedlar's  licence,  in  which  case  the  punishment 
is  a  forfeiture  of  £400,  current  money,  equal,  (according  to  James,) 
to  9240,  and  such  other  pains  and  penalties  as  may  be  inflicted  for 
forgery  at  common  law. 

The  following  is  a  table  of  the  punishments  aflixed  by  act  of  Con- 
greu  to  various  kinds  of  forgery. 

Offence.  Punishment. 

The  forging  of  any  record  Fine  not  exceeding  five  thousand    - 

or  proceeding  in  any  Court      dollars,  imprisonment  not  exceeding 


of  the  United  States, 

Of  any  certificate  ofcitizen- 


Of  any  deed,  power  ofattor- 
nej,  ^c,  for  receiving  mo- 
ney from  the  United  States, 


Of  any  treasury  note  or  othe  r 
public  security  of  the  United 
States,  or  any  letter  ofattor. 
ney,  or  authority,  to  convey 
any  share  in  the  public  stock. 
Of  an  abstract  or  ofiicial 
copy,  or  certificate  of  regis- 
try  of  a  vessel,  or  a  licence 
lor  coasting,  or  fishing,  or 
anj  ofiicial  document  granted 
bjr  a  collector. 


seven  years,  and  whipping,  not  ex- 
ceeding thirty-nine  stripes. 

Imprisonment,  not  less  than  three 
nor  more  than  five  years,  and  fine  not 
less  than  five  hundred,  or  more  than 
a  thousand  dollars. 

Imprisonment  and  hard  labour,  not 
less  than  one  or  more  than  ten  years; 
or  imprisonment,  not  exceeding  five 
years,  and  fino^  not  exceeding  one 
thousand  dollars. 

The  party  doamed  ^ilty  of  felony, 
and  subject  to  ^ne^  not  exceeding  five 
thousand  dollars,  and  to  imprisonment 
and  confinement,  to  hard  labour,  not 
exceeding  ten  years. 

By  fine,  not  exceeding  one  thou- 
sand dollars,  and  imprisonment  and 
confinement  to  hard  labour,  not 
exceeding  three  years. 


254  LAW  OF  MAGISTRATES. 

Offence*  Punishment. 

Of  a  consular  certificate.  Adjudged  guilty  of  felony,  and  fined 

not  exceeding  ten  thousand  dollars, 
and  imprisoned  for  a  term  not  exceed* 
ing  three  years. 

bth.  Requisites  of  the  Affidavit^  4*c. 
Affidavit. 
The  affidavit  should  contain  the  names  of  all  the  parties,  in  full,Tii: 
the  name  of  the  person  forging,  altering,  or  uttering,  of  the  person 
whose  name  is  forged,  and  of  the  person  to  whom  the  forged  instru- 
ment  was  offered  or  given,  the  time  and  place  of  the  forgery,  or  utter* 
ing,  and  a  copy  of  the  instrument  forged  or  uttered. 

Warrant. 
The  warrant  does  not  differ  from  the  precedents,  given  in  other 
cases  before  treated  of.     It  should  recite  so  much  of  the  affidavit  as  ii 
necessary  to  shew  the  offence. 

Recognizance. 
The  recognizance  must  not  be  in  a  less  sum  than  the  heaviest 
amount  of  fine  for  the  offence  ch«irged.  Its  condition  must  require 
the  party  charged  to  appear  at  the  Court  of  Greneral  Sessions  of  the 
district,  where  the  offence  is  said  to  have  been  committed,  except  in 
cases  of  offence  against  an  act  of  Congress,  in  which  case,  it  should 
require  his  appearance  at  the  Circuit  or  District  Court  of  the  United 
States. 


FREE   P.ERSONS    OF   COLOUR. 

Ist.  Of  their  Riaflfs,  Privileges,  and  how  they  xat  sub. 
2d.    Of  their  Disabilities,  Subjection,  and  Duties  rbquisbd 

OF  THEM. 

3d.    Of  Offences,  and  their  Trial.     [See  also.  Slaves.] 
4th.  Penalty  on  persons  obstructing  the  Law  in  relation  to. 
5th.  Precedents. 

l*f.  Of  their  Rights,  ^c. 

AH  negroes,  mulattoes,  and  mestizoes,  except  such  as  were  free  at 
the  passage  of  the  act  of  1740,  are  by  that  act  declared  to  be  and 
remain  forever  absolute  slaves.     Yet,  those  who  have  since  acquired 
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freedom,  though  thej  are  classed  with  and  subject  to  Che  same  mode 
of  trial  as  slaves  are,  still  differ  from  them  in  many" respects. 

They  are  entitled  to  their  liberty,  a  special  mode  of  trial  being  provi-  Entitled  to 
ded,  in  case  ofan  attempt  to  reduce  them  to  slaver};  and  by  Act  of  Assem- 
bly, 6th  S.  L.,  574,  any  person  guilty  of  forcibly  taking  one  from  the 
State,  with  intent  to  deprive  him  or  her  of  liberty,  is  subject  to  a  fine 
of  ODe  thousand  dollars,  and  imprisonment  for  twelve  months;  and 
Mich  person  actually  selling  such  free  person  of  colour,  is  subject  to 
receive,  in  addition  to  such  fine  and  imprisonment,  thirty.nine  lashes 
on  the  bare  back. 

And  by  Act  of  1820,  7th  S.  L.,  460,  a  person  bringing  into  this 
Slate  a  free  person  of  colour,  and  holding  the  same  a  sa  slave,  or  selling, 
or  ofiering  to  sell  the  same,  as  a  slave,  is  liable  to  a  penalty  of  one 
tbousaod  dollars,  over  and  above  the  damages  which  such  free  person 
mmj  recover. 

Tfaej  are  capable  of  contracting  among  themselves  and  with  white  n^, 
persons,  though  their  contracts  cannot  be  enforced  at  law,  unless  made  ^^""^ 
in  the  presence  of  a  white  person,  since  a  free  person  of  colour  will 
in  no  case  be  a  competent  witness. 

They  may  acquire  title  to  property  by  descent  or  by  purchase,  and  ^^^^1^ 
may  alien  or  transmit  the  same  to  their  heirs;  and  in  this  respect  their  P^i^'^r. 
.  condition  seems  to  be  superior  to  an  alien,  for  an  alien,  though  he 
may  acquire  title  to  land,  by  purchase,  yet,  he  cannot,  by  descent,  nor 
can  he  transmit  the  same  to  his  heirs:  yet,  a  free  person  uf  colour, 
though  he  can  never  become  a  citizen,  may  yet  hold  land  to  himself  and 
his  heirs  forever. 

They  may  sue  and  be  sued  in  the  usual  form,  in  all  cases  except 
where  their  right  to  freedom  is  in  issue,  in  which  case,  by  Act  of 
Assembly  of  1740,  7th  S.  L.,  398,  the  action  is  by  guardian,  in  the 
nature  of  ravishment  of  ward,  and  the  defendant  may  be  required. 
pending  the  action,  to  enter  into  recognizance  with  one  or  more 
sufficient  sureties,  in  such  sum  as  the  Court  of  Common  Pleas  may 
direct,  conditioned  that  he  shall  produce  the  said  ward,  and  not  eloin, 
misuse,  or  abuse  him  or  her,  during  the  continuance  of  the  suit. 

2d.  Of  their  DisahUiliesy  Subjection^  d^c. 
Every  ^tee  male  negro,  mulatto,  or  mestizo,  above  the  age  of  fifteen  y^^^  i,aYea 
years,  is  compelled  to  have  a  guardian,  who  is  a  respectable  free-  fnvdian. 
holder  of  the  district  where   such  free   person  resides.     The   said 
guardian  ft  required  to  go  before  the  clerk  of  the  Court  of  the  district, 
and  signify  bis  acceptance  of  the  trust  in  writing,  and  also  give  to  the 
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said  clerk  his  certificate,  that  the  said  free  person  is  of  good  character 
and  correct  habits;  which  acceptance  and  certificate,  the  clerk  ii 
required  to  record,  and  for  the  same  is  entitled  to  a  fee  of  fiflj  ceati; 
and  if  any  such  free  person  is  unable  to  conform  to  the  above  requiii* 
tions,  such  person  shall  be  dealt  with  as  a  person  of  colour,  comiflg 
into  the  State  contrary  to  law.  7th  S.  L.,  462. 
Not  a  They  are  not  competent  witnesses,  in  any  case,  in  a  Couit  of 

xfSSSu^     Record,  even  if  both  parties  to  the  suit  be  of  the  same  class  witk 
them;  nor  can  book  entries,  made  by  a  free  negro,  be  received  in 
evidence  on  the  oath  of  a  white  person,  to  their  hand  writing.    Gro- 
ning  vs.  Devana;  2  Bail.,  192. 
^{JJ^^*'^*         But  they  may  take  the  oath  required  by  the  prison  bounds  act,  io 
bouDdsoatb.  ^^^qj  ^^  obtain  his  discharge.     Glenn  vs.  Lopez,  Har.,  105. 
May  be  told      They  are  subject  to  a  capitation  tax,  and  by  the  various  acts  enacted 
from  year  to  year,  and  finally  enacted  generally  by  ^ct  1 848,  page  S46, 
the  tax  collector  is  authorized  to  issue  his  execution  against  alliock 
free  negroes,  mulattoes,  or  mestizoes,  as  shall  neglect  or  refuse  to  paj 
the  tax  imposed  by  law,  directed  to  the  sherifiTof  this  State,  requiring 
them  to  sell  for  a  term,  not  exceeding  one  year,  the  services  of  aocli 
persons,  to  meet  the  payment  of  the  tax  imposed.     But  the  sheriff  i* 
not  authorized  to  sell  lor  a  term  longer  than  is  necessary,  to  pay  the 
taxes  and  costs. 
Liable  to  By  Aft  of  1841 ,  page  200,  each  commander  of  a  division,  brigade, 

du^*  regiment,  squadron,  battalion,  or  beat  company,  shall  respectively, 
have  power  to  order  out  all  male  free  negroes,  moors,  mulattoes,  and 
mestizoes,  between  the  ages  of  eighteen  and  forty -five  years,  reeidioi 
within  the  limits  of  their  respective  commands,  to  perform  such  labour 
as  fatigue  men,  as  shall  be  deemed  necessary  for  military  purposes; 
and  if  any,  so  summoned,  shall  fail  to  obey  such  officer,  or  shall  refuse 
to  perform  the  work  required  of  him,  he  shall  be  fined  two  dollars  and 
fifly  per  cent,  on  his  last  general  tax,  for  each  day  he  shall  fail  to 
attend,  or  refuse  to  do  such  work;  but  no  one  shall  be  compelled  to 
perform  more  than  ten  days  fatigue  work  in  one  year. 
M«y  Jot^*»«  By  Act  of  1834,  page  469,  any  person  who  shall  employ  as  a 
cJerki.  clerk,  or  salesman,  in  or  about  any  store,  shop,  or  house,  used  for 
trading,  any  slave,  or  free  person  of  color,  he  shall  be  liable  to  be 
indicted  therefor,  and  upon  conviction,  shall  be  fined  for  each  offencei 
not  exceeding  one  hundred  dollars,  and  to  be  imprisoned,  not  exceed- 
ing six  months. 

Zd.  Of  their  Offences,  Trial,  4^:. 
Entering f  or  returning,  after  hamng  left,  the  State. 


.  1 
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Ij  Act  of  1835f  7  S.  L.,  470,  all  free  negroes,  or  free  persons  of 
Mr«  are  forbidden  to  enter  the  State  by  land  or  water,  or  to  return 
If  having  left  the  State;  and  in  case  any  free  negro  or  person  of 
or  (not  being  employed  onboard  a  vessel)  enter.the  State  contra- Mode  of 
to  law,  any  white  person  may  seize  and  convey  him  or  her  before  * 
f  magistrate  of  the  district  or  parish,  who  is  authorized  to  commit 
hold  to  bail  such  person,  and  to  summon  three  (by  Act  uf  1839, 
»)  freeholders,  and  form  a  Court,  as  for  the  trial  of  free  persons  of 
or,  within  six  days  after  his  or  her  arrest;  and  if  such  person  be 
ivicted  of  entering  the  State,  or  of  returning  after  having  Ifeft,  the 
d  magistrate  shall  order  him  or  her  to  leave  the  State,  and  to  com- 
t  to  prison  him  or  her,  until  such  time  as  he  or  she  can  leave,  or 

magistrate  may  take  bail  for  the  departure  of  such  free  person 
rhin  fifteen  days. 

Kvery  free  person  of  color  so  bailed  and  ordered  to  leave  the  State,  p^^^^^ 
o  shall  not  leave  within  the  time  prescribed,  or  who,  having  left'^''**^^^ 

State  after  conviction  as  aforesaid,  shall  return  into  the  same, 
Jl  be  arrested  and  committed  to  close  prison,  and  upon  proof  before 
lourt,  constituted  as  aforesaid,  of  his  or  her  having  failed  to  leave 
State,  or  of  having  returned  after  leaving,  he  or  she  shall  be  sub- 
ted  to  such  corporal  punishment  as  the  sold  Court  shall  see  fit  to 
er. — lb. 

lod  if,  after  such  punishment,  such  free  person  of  color  shall  still  ^ 

lain  in  the  State  longer  than  the  time  allowed,  or  shall  return  after  retumfiic 

after  panlali- 

ring,  such   person,  on  conviction  before  a  Court,  constituted  asiMat 
reaaid,  shall  be  sold  at  public  sale  as  a  slave,  one  half  the  proceeds 
he  State,  the  other  to  the  informer. — lb. 

fany  free  person  of  color  shall  enter  this  State  in  employment  ^^^.^^ 
board  a  vessel,  from  any  other  State  or  foreign  port,  the  sheriffofy°3oy 
district,  where  such  vessel  arrives,  is  required  to  apprehend  such 
e  person  of  color,  and  confine  him  or  her  closely  in  a  jail,  until 
h  vessel  is  ready  lo  proceed  to  sea;  then  the  captain  of  the  said 
isel  is  bound  to  carry  away  such  free  person  of  color,  and  pay  the 
lenses  of  his  or  her  detention.  And  the  sherift*,  on  apprehend- 
;  such  free  persons  of  color,  shall  compel  the  captain  to  enter  into 
cognizance  with  good  and  sufiicient  security,  in  the  sum  of  one 
losand  dollars  for  each  free  person  of  color  in  his  employ;  condi- 
■ed,  that  he  will  comply  with  the  foregoing  requisitions;  and  in 
m  of  his  neglect,  refusal  or  inability  to  do  the  same,  he  shall  be 
npelled  by  the  sherifif  to  haul  his  vessel  into  the  stream,  one  bun- 
id  yardi  from  the  shore,  and  remain  until  said  vessel  shall  proceed 
88 
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to  sea.  And  if  he  shall  not  haul  off  his  Tessel  within  twenty-lbar 
houre  after  said  order,  he  shall  be  indicted  therefor,  and  on  conviction, 
forfeit  and  paj  one  thousand  dollars,  and  snfier  imprisonment  not 
exceeding  six  months. — lb. 

Bj  Act  of  1844,  p.  293,  free  persons  of  color  arrested  bj  tke 
sheriff  under  the  above  act,  are  deprived  of  the  benefit  of  habeas  cor- 
puSf  and  in  case  the  sheriff  shall  be  unable  to  enforce  the  above  set 
by  means  of  the  posse  comitatusy  and  the  civil  authorities  usually  at  hit 
command,  he  is  authorized  to  call  upon  the  Governor,  who  is  required 
to  order  out  a  sufficient  number  of  the  militia  of  this  State,  and  plsoe 
them  under  discreet  officers,  with  orders  to  assist  the  sheriffi 
^^  It  shall  be  the  duty  of  the  sheriff,  during  the  confinement  of  inch 

^  ^  *  free  person  of  color,  to  call  upon  some  justice  of  the  peace  or  qaoram, 
to  warn  such  free  person  never  to  enter  the  State  afler  departing 
therefrom;  and  the  said  justice  shall  insert  the  name  of  such  free  per- 
son in  a  book,  provided  by  the  sheriff,  and  shall  therein  specify  hit  or 
her  age,  occupation,  and  distinguishing  marks;  which  book  shall  be 
evidence  of  such  warning.  And  said  book  shall  be  a  public  recordt 
and  open  to  the  examination  of  all  persons,  and  shall  be  deposited  ia 
the  office  of  the  clerk  of  general  sessions.  And  for  his  services,  tli^ 
justice  shall  receive  from  the  captain  of  the  vessel  two  dollars;  and 
every  person  so  warned,  who  shall  not  depart  from  the  State,  or  bar- 
ing departed  shall  return,  shall  be  dealt  with  as  is  directed,  with 
regard  to  persons  of  color  who  shall  migrate  into  this  State.  7  S.  L.  471* 

All  free  negroes  arriving  in  this  State  by  shipwreck  or  strets  of 
weather,  or  employed  in  any  vessel  of  the  United  States,  or  other 
power  in  amity  with  the  United  States,  are  exempt  from  the  operation 
of  this  act.  But  in  case  of  shipwreck,  thej  may  be  arrested  and  coo* 
fined,  and  required  to  leave  the  State  within  thirty  days  after  such 
shipwreck.  And  in  the  latter  case,  they  are  liable  to  the  operation 
of  the  act,  if  found  on  shore  afler  being  warned  by  the  sheriflT,  or  bii 
deputy,  to  keep  on  board  their  vessels. — lb„  473. 

By  Act  of  1823*  7th  S.  L.,  465,  prosecutions  for  the  before-mentioD' 
tiM.    ^    ^^  ofiences  may  be  maintained  without  limitation  of  time. 

2d.  Circulating  Seditious  Papers* 

If  any  free  person  of  color  shall  be  convicted  of  having  directly  Of 
indirectly  circulated,  or  brought  within  this  State,  any  written  orprtfl* 
ted  paper,  with  intent  to  disturb  the  peace  or  security  of  the  sametin 
relation  to  the  slaves  thereof,  he  or  she  «hall,  for  the  first  ofieoce,  be 
sentenced  to  pay  a  fine  not  exceeding -ione  thousand  dollars,  and  far 
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wcond  ofTence,  shall  be  whipped  not  exceeding  fidy  lashes,  and  be 
loished  from  the  State;  and  if  he  or  she  return  from  such  banish* 
laat,  without  unavoidable  accident,  he  or  she  shall  suffer  death,  with- 
iit  benefit  of  clergy.     7th  S.  L.,  460. 

By  Act  of  1835,  7th  S.  L.,  474,  no  free  negro,  or  other  free  person 
f  eolor,  shall  carry  any  fire-arms,  or  other  military  or  dangerout 
^espons,  abroad,  except  with  a  written  ticket  from  his  or  their  guar- 
ian,  under  the  pain  of  forfeiting  the  same,  and  being  fined  or  whipped 
tthe  discretion  of  any  magistrate,  and  three  (by  Act  of  1889,  five) 
beholders,  before  whom  he  or  they  may  be  convicted  thereof. 

Ath,  Penalty  on  persons  obsiructingi  etc* 

knj  person  or  persons,  who  shall  on  his,  her,  or  their  own  behalf,  ontoden 
raoder  color,  or  in  virtue  of  any  commission  or  authority  from  any  howdoiu' 
Ut6,or  public  authority  of  any  State  in  this  Union,  or  of  any  foreign^ 
ower,  come  within  the  limits  of  this  State,  for  the  purpose,  or  with 
iteot  to  disturb,  counteract  or  hinder  the  operation  of  such  laws  and 
sgulations  as  have  been,  or  shall  be  made  by  the  public  authorities 
tthis  State,  in  relation  to  slaves  or  free  persons  of  color,  such  per- 
Ni  or  persons  shall  be  deemed  guilty  of  a  high    misdemeanor,  and 
tail  be  committed  for  trial  to  the  common  jail  of  the  district,  by  any 
M  of  the  judges  of  the  Courts  of  law  or  equity,  or  the  recorder  of 
cecity  of  Charleston,  unless  admitted  to  bail   by  the  said  judge  or 
reorder;  and  upon  conviction  thereof  by  any  Court  of  competent 
iriidiction,  shall  be  sentenced  to  banishment  from  the  State,  and  to 
ichfine  and  imprisonment  as  may  be  deemed  fitting  by  the  Court 
liich  shall  have  tried  such  ofience.     Acts  1839,.p.  292. 

Any  person  within  this  State,  who  shall  at  any  time  accept  ^^J  Qg^^^gg, 
mimission  or  authority  from  any  State,  or  public  authority  of  any  gjjgn  «*»• 
lite  in  this  Union,  or  from  any  foreign  power,  in  relation  to  slaves 
'  free  persons  of  color,  and  who  shall  commit  any  overt  act,  with 
tent  to  disturb  the  peace  or  security  of  this  State,  or  with  intent  to 
•tarb,  counteract,  or  hinder  the  operation  of  the  laws  or  regulations 

the  public  authorities  of  this  State,  made^  or  to  be  made,  in  rela- 
)Q  to  slaves  or  free  persons  of  color,  such  person  shall  be  deemed 
iiityofa  misdemeanor,  and  upon  due  conviction  thereof  before  any 
•mpetent  Court,  shall  be  sentenced  to  pay,  for  the  first  ofilence,  a  fine 
It  exceeding  one  thousand  dollars,  and  to  be  imprisoned  not  exceed- 
I  one  year;  and  for  the  second  ofiTence,  he  shall  be  imprisoned  for 
ren  years,  and  pay  a  fine  of  not  less  than  one  thousand  dollar8»  or 

btniilied  firom  the  State,  as  the  Court  shall  see  fit. — ^Ib. 


MO  LAW  OF  MAGISTRATES. 

^uKfe?  '^^^  Governor,  for  the  time  beiog,  shall  require  any  peraon  or  (Mr- 
c^noOni-  sons,  who  shall  or  may  have  come  within  the  limits  of  this  Slate,  on 
tiM  State,  his,  her,  or  their  own  behalf,  or  under  color,  or  in  virtue  of  uy 
commission  or  authority  from  any  State,  or  public  authority  of  an/ 
State  in  this  Union,  or  from  any  foreign  power,  having  relation  totiM 
laws  or  regulations  of  this  State,  on  the  subject  of  slaves  or  free  pe^ 
gons  of  color,  to  depart  from  the  limits  of  this  State  within  forty^igfat 
hours  after  such  notice,  and  such  person  shall  thereupon  be  bound  ts 
depart;  and  in  case  of  his  neglect  or  refusal  so  to  depart,  as  aforesaid, 
the  said  person  shall  be  deemed  guilty  of  a  high  misdemeanor,  sod 
shall  be  committed  by  the  same  authority  herein  before  stated,  for 
trial,  to  the  common  jail  of  the  district,  unless  admitted  to  bail  ai 
herein  before  stated;  and  upon  due  conviction  before  any  Court  of 
competent  jurisdiction,  shall  be  sentenced  to  be  banished  from  tiw 
State,  and  to  such  fine  and  imprisonment  as  the  Court  shall  think  expe- 
dient.— lb. 
Penalty  for  Any  person,  who  shall  be  convicted  a  second,  or  any  subsequeit 
oflteee.  time,  under  the  provisions  of  the  first  or  third  sections  of  this  Act, 
shall  be  imprisoned  for  a  term  not  less  than  seven  years,  and  shsll 
pay  a  fine  of  not  less  than  one  thousand  dollars,  and  shall,  in  additioB 
thereto,  be  banished  from  the  State. — lb. 

It  shall  be  the  duty  of  the  sheriff  of  the  district  to  see  that  any  ses- 
SSSuc  ^  tence  of  banishment  be  duly  executed,  and  that  the  oflTender  be  sent 
without  the  limits  of  the  State;  and  in  case  any  person  so  banisbed 
shall  return  within  this  State,  (unless  by  unavoidable  accident,)  the 
sheriflTof  the  district,  when  he  may  be  found,  shall  bold  him  in  doM 
confinement  under  the  original  sentence,  until  such  ofllender  shall 
enter  into  recognizance  before  the  clerk  of  the  Court,  with  sufficient 
sureties,  to  comply  with  the  terms  of  the  said  sentence,  and  forever 
to  remain  without  the  limits  of  this  State. — lb. 

5th  PrecedenU. 

Recognizance  of  Free  Persona  entering  the  State. 

Statb  of  South*Caroijna. 

Be  it  remembered,  that  on  the  day  of  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and        ,  personally  appeared  A.  B., 
a  free  person  of  color,  and  C.  D.,  before  me,  magistrate,  in  and 

for  the  said  State,  who  acknowledged    themselves  indebted  to  the 
State  of  South.Carolina,  that  is  to  say,  the  said  A.  B.,  in  the  sum  ef 
dollars»aiidthesaidC.  D.  inthesooiDf        dollars,  like  mooay, 
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be  levied  of  their  separate  lands  and  tenements,  goods  and  chattels, 
spectivelj,  to  and  for  the  use  of  the  said  State,  if  the  above  men. 
Hied  A.  B.  shall  fail  in  the  performing  the  condition  underwritten. 
The  condition  of  this  recognizance  is  such,  that  if  the  said  A .  B., 
ho  has  entered  the  State  contrary  to  law,  shall  depart  from  and 
ithout  the   limits  of  the   State,  within  fifleen  days  from  the  date 
ereof,  and  in  the  mean  time  do  keep  the  peace  of  the  State,  and  be 
r  good  behaviour  towards  all  the  citizens  thereof,  then  this  recogni- 
ince  to  be  null  and  void,  or  else  to  remain  in  full  force  and  virtue. 
Taken  and  acknowledged  the  day  and  > 
year  above  written,  before  me,         \ 
E.  F., 

Magistrate. 

A.  B.  [l.  s.] 

C.  D.  [l.  8.] 

Recognizance  of  Captain  or  Commander. 
Commencement  as  in  the  preceding.    Penalty,  one  thousand  dollars 

for  each  free  person  of  color  J) 
The  condition  of  this  recognizance  is  such,  that  if  the  said  A.  B., 
iptain  of  ,  who  has  brought  into  this  State  C.  D.,  a  free 

arson  of  color,  shall,  on  the  sailing  of  the  said   vessel,  carry  away 
■om  and  beyond  the  limits  of  this  State,  the  said  C.  D.,  and  shall 
aj  the  expenses  of  the  arrest  and  detention  of  the  said  C.  D.,  then 
kis  recognizance  to  be  null  and  void,  or  else  to  remain  in  full  force 
ad  virtue. 
Taken  and  acknowledged  before  me,  > 
the  year  and  day  above  written.      \ 
E.  F., 

Magistrate. 

A.  B.  [l  s.] 

Surety,  [l.  s.] 


FRUIT  TREES. 

By  statute  37,  H.  8,  c.  6,  2d  S.  L.,  478;  If  any  person  or  persons  pmiityibr 
saliciously,  willingly,  or  unlawfully,  bark  any  apple  trees,  pear  trees,  ^"^^ 
r  other  fruit  trees,  of  any  other  person  or  persons,  ^yerj  such  offender 
Dd  offenders  shall  not  only  lose  and  forfeit  to  the  party  grieved,  treble 
images  for  such  offence  or  offences,  the  same  to  be  recovered  by 
etkm  of  trespass,  at  the  common  law,  but  also  shall  lose  and  forfeit 
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to  the  State,  for  every  such  offeoce,  ten  pounds  sterling,  in  the  name 
ofa  fine. 


Mint  to 


FUGITIVES   FROM  JUSTICE. 

^ By  the  Constitution  of  the  United  States,  Act  4t6,  sec.  2d,  a  penos 

oa^SmuSu  c^*''g6d  in  any  Slate  with  treason,  felony,  or  other  crime,  who  ihill 
fiee  from  justice  and  be  found  in  another  State,  shall,  on  demand  oftki 
executive  authority  of  the  State  from  which  he  fled,  be  delivered  opito 
be  removed  to  the  State  having  jurisdiction  of  the  crime. 
Hajbe  In  the  case  of  the  State  vs.  Anderson,  1  Hill,  327,  it  was  held,  diift 

bSbra  a  person  charged  with  treason,  felony,  or  other  crime,  in  one  Stit^ 

and  fleeing  to  another,  may,  before  demand  made  on  the  Governor, be 
arrested  in  the  State  in  which  he  is  found,  for  the  purpose  of  heiog 
surrendered  to  the  State  from  which  he  fled,  either  by  warrant  front 
magistrate,  or  by  private  persons  without  a  warrant;  and  such  penooi 
may  justify  the  arrest,  by  shewing  that  the  prisoner  has  committed,or 
stands  charged  with  a  felony,  or  other  crime,  in  another  State;  and  tbs 
same  rule  applies  to  fugitives  from  a  foreign  nation. 
Doubtnii  Id  In  the  case  of  Miller  vs.  Grice,  2  Richardson,  27,  the  judge  belov 
decides  that  this  right  to  arrest  does  not  extend  to  cases  of  misde* 
meaner,  but  the  Court  above  neither  sustains  nor  overrules  the  poiot* 


mttdeniem- 


GAMING. 

[See  LoTTRRixs.] 

The  statutes  against  gaming,  which  are  of  force  in  this  State,  trs. 
16th  Ch.  2,c.  7;  2  S.  L.,  517;  9th  Anne,  c.  14;  2  S.  L.,  565;  Act. 
of  1791,  5th  S.  L.,  17&;  Act  of  1902,  5th  S.  L.,  432;  the  Act  of 
1815,  6th  S.  L.,  p.  27;  and  a  special  Act  relating  to  Columbia,  6tk  \ 
S.  L.,  553.     The  enactments  whereof  may  be  considered  Under  th6  I 
following  heads. 

Ist.  Of  what  Waoebs  abe  void. 

2d.    Bt  whom,  and  how  Monet  won  at  Gajono  may  be  bioO' 

VBRBD  BACK. 
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3d.    Op  thb  various  offences   under  these   Statutes,  and 

THEIR  Punishment. 
4th.  Of  the  Powers  of  a  Magistrate  for  the  prevention  of 

Gaming. 
IHh.  Precedents. 

UU  Of  Void  Wagers. 

Bj  statute  16th  Ch.  2,  c.  6;  If  anv  person  or  persons  play  at  anj 
(ime  or  games  whatever,  and  shall  bet  on  the  side  or  hands  of  such 
It  do  plajr,  and  shall  lose  any  money  or  thing,  exceeding  the  sum  of 
me  hundred  pounds  upon  ticket,  credit,  or  otherwise,  and  shall  not  pay 
lowD  at  the  time,  the  party  that  so  loseth  shall  not  be  compelled  ta 
lay  or  make  good  the  same;  but  the  contracts,  judgements,  statutes, 
^cognizances,  mortgages,  conveyances,  ussurancies,  bonds,  bills, 
pecialties,  promises,  covenants,  agreements,  and  other  acts,  deeds, 
ind  securities,  whatsoever,  which  shall  be  entered  into  for  the  same 
n  any  part  thereof,  shall  be  utterly  void,  and  of  none  effect. 

The  statute  9  Anne,  c.  14,  2  S.  L.,  565;  Without  limit  as  to 
imount,  makes  void,  all  notes,  bills,  bonds,  judgements,  mortgages,  or 
»tber  securities  or  conveyances,  whatsoever,  where  the  whole  or  part 
»ftbe  consideration  of  the  same  is  for  money,  or  other  valuable  thing, 
¥0D  by  playing  at  cards,  dice,  or  other  game,  whatsoever,  or  by 
^tting  on  the  hands  of  such  as  do  game,  or  for  money  knowingly 
ent  for  such  secret  gaming,  or  at  the  time  and  place  of  such  play,  to 
my  person  so  gaming.  But,  inasmuch  as  this  statute  does  not  alsoAiinotei, 
»tke  void,  **all  contracts,  promises,  and  agreements,"  as  does  the  * 
Aatute  of  16  Ch.,  it  hath  been  doubted  whether  a  sum  less  than  the 
>ne  hundred  pounds,  won  at  such  game,  may  not  be  recovered  on  a 
>arul  contract,  or  promise  to  pay.  But  in  the  case  of  Corley  vs. 
Berry,  1  Bail.,  593,  it  was  settled  that  by  the  spirit  of  the  statute,  all 
Contracts  upon  a  wager,  above  ten  pounds,  were  void,  inasmuch  as 
inch  wager,  if  paid,  might,  under  the  statute,  be  recovered  back;  and 
^the  same  case,  it  was  held,  that  a  wager  on  a  horse  race,  was 
included  in  the  terms,  **any  game  or  games,  whatsoever." 

The  statute  of  1791,  re-enacts  the  statute  of  9tb  Anne,  and  includes 
l^name,  cock-fighting  and  horse  racing. 

2d.  Wherif  and  by  whom  money  toon,  may  be  recovered  back. 

By  statute,  9th  Anne,  c.  14,  2d  S.  L.,  465;  Any  person  who  shall, 
Uany  time,  or  sitting,  by  playing  at  cards,  dice,  table,  or  other  game 
^  games,  whatsoever,  or  by  betting  on  the  hands  of  such  as  do  play. 
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lose  to  any  one  or  more  persons,  in  the  whole,  the  ram  of  ten  pouadi, 
and  sh&ll  pay  or  deliver  the  same,  or  any  part  thereof^  the  person  so 
losing,  shall  be  at  liberty,  within  three  months,  to  sue  for  and  reoofsr 
the  same  from  the  winner;  and  if  the  loser  does  not  sue  within  tk 
time  aforesaid,  and  with  eflect  prosecute  for  the  money,  or  other  lUif^ 
by  him  so  lost,  then  it  shall  be  lawful  for  any  person  to  sue  for  ui 
recover  the  same,  and  treble  the  value  thereof^  one  moiety  to  tk 
person  who  shall  sue,  and  the  other  to  the  poor  of  the  parish. 

Sd,  Cfihe  various  Offences  under  these  SMuUs^  and  their  Ptfii- 

ishmeni. 
If  any  person  shall,  by  any  fraud  or  shifl,  counenage,  circumventioB, 
deceit  or  unlawful  device,  or  ill  practice  whatsoever,  in  piayisgit 
cards,  dice,  table,  or  other  game  whatsoever,  or  by  bearing  a  ptitia 
the  stakes,  wagers  or  adventures,  or  in  betting  on  the  hands  of  sodiii 
do  play,  win,  obtain,  or  acquire  to  themselves,  or  to  any  others,  uf 
sum  of  money  or  other  valuable  thing  whatsoever,  and  being  convided 
thereof,  upon  indictment,  or  information,  he  shall  forfeit  five  timet  tbe 
value  of  the  sum  of  money,  or  other  thing,  so  won  as  aforesaid,  aai 
shall  be  deemed  infamous,  and  suffer  such  corporal  punishment  si  i> 
cases  of  wilful  perjury.  Any  person  winning  more  than  ten  pouodi 
at  a  sitting,  is  subject  to  the  same  penalty,  except  the  corporal  poniiit- 
ment.     2d  S.  L,  567. 

If  any  person  shall  play  at  any  tavern,  inn,  or  store,  for  the  retailiogpf 
Anytmn,  spirituous  liquors,  or  in  any  house,  used  as  a  place  for  gaming, srh 
^^  any  barn,  kitchen,  stable,  or  other  out  house,  or  in  any  itreet,  higk> 

way,  or  in  any  open  wood,  high-way,  race-field,  or  open  place,  at  iif 
game,  or  games,  with  cards,  or  dice,  or  any  gaming  table,  commoolf 
called  A.  B.  C,  or  E.  O.,  or  distinguished  by  any  other  letters  or 
figures,  or  roley  poley  table,  or  at  rouge  and  noir^  or  at  any  faro  bsA 
or  at  any  other  table,  or  bank  of  the  like  kind,  under  any  denominalioB 
whatever,  (except  the  games  of  billiards,  bowls,  backgammon,  che4i 
draughts,  or  whist,  when  there  is  no  betting,)  or  shall  bet  onthettdfl* 
of  such  as  do  game,  upon  beifjg  convicted  by  indictment,  shall  be  inpii' 
soned,  not  exceeding  twelve  months,  and  forfeit  a  sum  not  exceediif 
five  hundred  dollars,  one  half  to  the  use  of  the  informer,  the  other  t» 
the  State. 

Every  person  keeping  such  tavern,  inn,  retail  store,  or  public  placet 

dTMicr*^  ^^  house,  used  as  a  place  for  gaming,  or  such  other  public  hofli^ 

JJJJJJ^^   shall,  upon  conviction,  be  imprisoned  not  exceeding  twelve  montk*» 

and  forfeit  a  sum  not  exceeding  two  thousand  dollars  for  each  9si 
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•rerjr  ofience,  one  hpilf  to  the  use  of  the  informer,  the  other  half  to  the 
SUte.     6th  S.  L.,  27. 

Any  person  who  shall  set  up,  keep,  or  use  any  gaming  table,  com-  j^^  ^®' 
moolj  called  A.  B.  C,  or  E.  O.,  or  known  or  distioguUhed  by  any^unins 
odwr  letters  or  figures,  or  roley  poley  table,- or  table  to  play  at  roti^e ' 
ud  fiatr,  or  any  &ro  bank,  or  any  other  gaming  table  or  bank  for  the 
purpose  of  gaming,  (except  billiards,  bowls,  chess,  draughts  and  back, 
gtmmon)  upon  being 4lm^icted  thereof,  upon  indictment,  shall  forfeit  a 
*Qm  not  exceeding  five  hundred,  nor  less  than  two  hundred  dollars. — lb. 

Upon  conviction  of  any  person,  by  virtue  of  this  act,  the  Court  Offtnder 
before  whom  such  conviction  shall  take  place,  is  hereby  required  to  committed 
commit  such  ofiender  to  the  common  jail  for  a  period  not  exceeding  it  paidT^ 
^Ive  months,  unless  the  fine  imposed  and  costs  be  sooner  paid. — lb. 
28. 

No  corporation  or  persons,  having  power  to  grant  licenses  for  the  LiecoMtobt 
totalling  of  spirituous  liquors,  shall  grant  such  license  to  any  person  ^*>*«*^ 
ooDTicted  of  any  of  the  offences  created  by  this  act;  and  such  license 
is  hereby  declared  null  and  void,  and  shall  not  be  received  in  evidence 
Qpon  an  indictment  for  retailing  spirituous  liquors  without  a  license— lb. 

All  and  every  sum  of  money  staked,  betted,  or  pending  on  the  event 
«f  any  such  games,  is  hereby  declared  to  be  forfeited,  one  half  to  the  J^JJJJJf^ 
State,  and  the  other  half  to  the  informer,  or  person  seizing  the  same — lb. 

All  persons  who  might  be  subjected   to  the  penalties  imposed  by  inforniigr^ 
Ikis  act,  either  for  gaming  or  keeping  a  gaming  table,  shall,  upon 
^1^  permitted  by  the  altomey,  or  any  solicitor,  to  become  evidence 
hl1)ehalf  ofthe  State,  be  freed  from  the  same,  and  be  entitled  to  one 
lulf  of  the  fines  recovered  upon  his  information. — lb. 

If  any  person  shall,  within  ten  miles  of  South-Carolina  College,  Pentity  foe 
keep,  or  assist  in  keeping,  any  house  for  gaming,  or  any  faro  bank,  gaming 
t>r  other  device  for  gaming,  he  shall  be  proceeded  against  as  a  va- south-caro- 
grant,   and  upon  conviction,  shall  enter  into  recognizance  to  the  State 
in  the  sum  of  two  thousand  dollars,  with  two  good  and  sufficient  sure- 
Ses,  (who  shall  be  freeholders)  in  the  sum  of  one  thousand  dollars 
each,  to  be  taken  and  approved  before  the  clerk  of  the  Court  of  Rich- 
land district ;  conditioned,  not  to  offend  against  the  provisions  of  this 
let  for  the  space  of  three  years,  or  in  default  thereof  shall  forthwith 
be  committed  to  the  jail  of  the  district,  to  be  dealt  with  as  a  vagrant ; 
udfbr  every  offence,  afler  having  given  such  bond  on  conviction,  ho 
hall  be  fined  not  exceeding  one  thousand  dollars,  and  be  imprisoned 
loC  exceeding  twelve  months.     6th  S.  L.,  555. 
34 
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Hoiroflte-  Any  magistrate  is  hereby  required,  upon  the  wvitten  requisitionf  of 
pramted.  the  faculty  of  South-Carolina  College,  through  their  presiding  officer, 
or  of  the  solicitor  of  the  circuit,  suggesting  the  name  of  any  offender 
against  the  provisions  of  this  act,  and  any  witnesses,  necessary  to  the 
investigation,  forthwith  to  issue  warrants,  to  bring  before  him  such 
offender  and  witnesses;  and  if,  upon  investigation  before  such  magis- 
trate, he  be  satisfied  that  further  proceedings  are  warranted,  a  Court 
shall  be  organized,  as  in  other  cases,  for  the  dKftl  of  vagrants,  before 
which  such  offender  shall  be  tried  and  dealt  with  as  hereinbefim 
directed. — lb. 

Ath.  Of  the  power  of  a  Magistrale  to  suppress  Gaming. 
Two  nagii-      Any  two  or  more  magistrates  may  cause  to  come,  or  be  broo^t 
before  them,  every  such  person,  within  their  respective  limits,  wboB 


iwe  S™  ^  they  may  have  just  cause  to  suspect  to  have  no  visible  estate,  profti- 

S^wratfM  sion  or  calling,  to  maintain  themselves  by,  but  do,  for  the  most  ptit, 

MuSioar.    support  themselves  by  gaming;  and  if  such  persons  do  not  make  it 

appear  to  such  magistrates,  that  the  principal  part  of  his  or  their 

expenses  is  not  maintained  by  gaming,  that  then  such  magistrates 

shall  require  of  him  or  them  sufficient  sureties  for  his  or  their  good 

behaviour,  for  the  space  of  twelve  months;  and  in  default  of  his  or  their 

finding  such  securities,  to  commit  him  or  them  to  the  common  jail,  there 

to  remain  until  he  or  they  shall  find  such  securities  as  aforesaid. 

Piajinffftir       And  if  such  person  so  finding  securities  as  aforesaid,  shall,  during 

twenty        the  time  for  which  he  or  they  shall  be  so  bound  to  their  good  behavioai^ 

brMeSSf     at  any  one  time  or  sitting,  play  or  bet  for  any  sum  of  money  or  odier 

thing,  exceeding  in  the  whole  the  value  of  twenty  shillings,  that  then 

such  playing  shall  be  deemed  or  taken  to  be  a  breach  of  his  or  their 

behaviour,  and  a  forfeiture  of  the  recognizance  given  for  the  sun* 

2  S.  L.,  567. 

ifi^itrata        It  s^&ll  &nd  may  be  lawful  for  any  magistrate,  by  warrant  under 

!Sl£^£^^his  hand,  to  order  to  be  seized,  and  publicly  burnt  or  destroyed,  107 

^SU^f"^  of  the  gaming  tables,  commonly  called  A.  B.  C,  or  E.  0.«  or  toy 

other  table  distinguished  and  known  by  any  other  letters,  or  by  any 

figures,  or  any  other  gaming  tables  of  the  same  or  like  kind,  under  tof 

S!2Sr       other  denomination  whatsoever;  and  the  keeper  thereof  shall  be  deemed 

^■•»"*»      and  treated  as  vagrants.     5th  S.  L.,  433. 

gag|Met0d  Any  State  magistrate,  on  information  by  oath  of  any  credible  wiU 
beforeiu/^  i^oss,  of  gaming  being  carried  on,  or  a  gaming  table  kept  in  any  hooiei 
^  is  authorized  to  grant  his  warrant,  under  hand  and  seal,  to  break 
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^n  and  enter  any  closed  doors  or  rooms,  wherever  the  said  offences 
IT©  alleged  to  prevail.     6th  S.  L.,  28. 
-For  power  of  Magistrates  under  the  College  Acij  see  Supra. 

bth.  Precedents. 
AffidaxnJtfor  Gaming* 

feATB  OF  SoUTH-OaBOLINA,  > 

Personally  appeared  before  me,  A.  B.,  magistrate  in  and  for  the 
said  district  and  State,  C.  D.,  who  being  duly  sworO)  deposes  and 
says,  that  E.  F,,  on  the        day  of  at  [here  describe  the  place, 

whether  tavern^  house,  fi^d,  or  othervsise^  in  the  district  and  State 
iiS»reiaid,  at  a  certain  game,  [here  describe  the  game  played  at,  whether 
with  cards,  dice,  or  if  at  a  gaming  table,  by  setting  out  the  letters, 
fgwres,  or  name  by  which  such  table  is  knoum]  with  one  G.  H.,  did 
play  and  bet,  and  did  win  from  him,  the  said  G.  H.,  a  large  sum  of 
nooey,  to  wit,  the  sum  of  dollars,  and  that  A.  C,  and  B.  D. 

u»  material  witnesses  thereto. 

CD. 

Sworn  to  before  me  this  > 
day  of  18      $ 

A.  B., 

Magistrate. 

Same  for  keeping  a  House  for  Gaming. 

Statb  of  South-Carolina,  > 
DistricL  \ 
Personally  appeared  before  me,  A.  B.,  magistrate  in  and  for  the 
Bstrict  and  State  aforesaid,  C.  D.,  who  being  solemnly  sworn,  depo- 
ne and  says,  that  E.  F.  did  on  the  day  of  in  the  district 
md  State  aforesaid,  at  [here  describe  the  place,  where,  as  in  gioing 
he  name  of  the  street,  village,  neighbourhood,  public  road,  etc.,]  keep 
I  eeitain  [here  set  forth  the  kind  of  place  kept,  whether  tavern,  retail 
iere,  or  public  Jumse]  and  that  said  [lavem  or  inn]  was,  on  the  day 
md  year  aforesaid,  used  as  a  public  place  for  gaming,  viz.,  one  E.  B. 
jmI  A.  C.  then  lind  there  did  play  and  bet  at  a  certain  game,  [here 
Bi  forth  the  kind  of  game  played  at]  and  that  B.  D.  and  E.  O.  are 

MUerial  witnesses  thereto. 

CD. 
worn  to  before  me,  this         > 
day  of  A.D.,  18     ) 

A.  B., 

Magistrate. 
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Same  against  a  pergon  keeping  a  Gamimg  Table. 


'1 


State  of  South-Carolina 
District 

Personally  appeared  before  me,  A.  B.,  magistrato  in  and  for  the 
district  and  State  aforesaid,  C«  D.,  who  being  solemnly  sworn,  deposes 
and  says,  that  E.  F.,  on  the         day  of  al  \heTe  give  the  nam 

of  the  tovm,  village,  street,  neighbourhood,  or  aO^  description  of  the 
place]  in  the  district  and  State  aforesaid,  did  set  up,  keep,  and  use,  a 
certain  gaming  table,  commonly  called  [here  describe  the  taWe  hf  di 
name,  letters  or  figures]  for  the  purpose  of  gaming,  and  that  B.  C«  and 
E.  O.  are  material  witnesses  to  prove  the  said  charge. 

CD. 
Sworn  to  before  me,  this  } 

day  of  A.  D.,  18      \ 

A.  B„ 

Magistrate. 

Warrant  to  arrest  persons  for  Gaming,  or  keeping  a  Ckmuig 
House  or  Table. 

State  of  South-Carolina, 
District. 

By  A.  B.,  magistrate,  in  and  for  the  said  State. 
To  any  lawful  Constable. 
Whereas,  complaint  upon  oath  has  been  made  before  me,  by  C.  D., 
that  E.  F.,  [here  state  the  offence,  as  in  the  above  ajfidaviis'}:  These  tn 
therefore  to  authorize  and  require  you  to  arrest  the  said  E.  F.,  vi 
bring  him  before  me,  to  be  dealt  with  according  to  law.  Given  undtr 
my  hand  and  seal,  this        day  of  A.  D.,  18 

A.  B.     [l.  s.] 
Magistrate. 

Warrant  by  two  Magistrates  to  arrest  persons  having  no  VieUh 

State  of  South-Carolina,  > 
District.    J 

By  A.  B.  and  C.  D.,  Magistrates  in  and  for  the  said  State. 
To  any  lawful  Constable. 

Whereas,  we  have  just  cause  to  suspect  that  E.  F.  hath  no  visible 
estate,  profession  or  calling,  to  maintain  himself  by,  but  doth,  for  the 
most  part,  support  himself  by  gaming. 

These  are  therefore  to  authorize  and  require  you  to  arrest  the  mi 
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I.  F.,  and  bring  him  before  us,  to  be  dealt  with  according  to  law. 
Given  under  our  hands  and  seals,  this        day  of        A.  D.,  18 

A.  B.  [l.  8.] 

Magistrate. 

C.  D.  [l.  8.] 

•  Magistrate. 

Recognizance  of  one  Gaming,  or  keeping  a  Gaming  House  or 
Table. 

The  State  of  South-Carolina. 

Be  it  remembered,  that  on  the  day  of  ,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ,  personally  appeared  E.  F., 
mod  [name  or  names  of  surety  or  sureties]  before  me  A.  B.,  magis- 
Irate,  in  and  for  the  said  State,  who  acknowledged  themselves  indebted 
to  the  State  of  South-Carolina;  that  is  to  say,  the  said  E.  F.,  in  the 
aum  of  [if  the  offence  charged,  he  for  gaming,  the  penalty  must  not  he 
Jorless  than  five  hundred^  and  if  for  keeping  a  gaming  house  or 
iMe,  not  less  than  two  thousand  dollars]  dollars,  and  the  said  [surety.] 
in  the  sum  of  [same  as  alnuve]  dollars,  like  money,  to  be  levied  of 
their  separate  lands  and  tenements,  goods  and  chattels,  respectively, 
to  and  for  the  use  of  the  said  State,  if  the  above  mentioned  E.  F.  shall 
Hul  in  the  performing  the  condition  underwritten. 

The  condition  of  this  recognizance  is  such,  that  if  the  said  E.  F. 
shall  personally  appear  before  the  Court  of  Genera]  Sessions,  to  be 
Uden  at  the  usual  place  of  judicature,  in  ,  on  the  Monday 

in  ,  then  and  there  to  answer  to  a  bill  of  indictment  to  be  prefer- 

led  against  him  for  [gaming,  or  keeping  a  gaming  house,  or  table,] 
and  to  do  and  receive  what  shall  be  enjoined  by  the  Court,  and  not  to 
depart  the  Court  without  license:  and  in  the  mean  time,  that  the  said 
E.  F.  do  keep  the  peace  of  the  State,  and  be  of  good  behaviour 
towards  all  the  citizens  thereof,  and  especially,  shall  not  game  or  keep 
ig&ming  house,  then  this  recognizance  to  be  null  and  void,  or  else  to 
"amain  in  full  force  and  virtue. 

Taken  and  acknowledged  the  day  and  > 
year  above  written,  before  me,     ) 

A.  B. 

Magistrate. 

E.  F.  [l.  8.] 

{Surety,)  [u  %.] 
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Recognizance  before  two  MagiHraieSf  hp  persons  Jumng  np 
Estate  or  Profession, 
State  of  South-Carolina. 

Be  it  remembered,  that  on  the  day  of         ,  in  the  year  of  ov 

Lord  one  thousand  eight  hundred  and  ,  personally  appeared  E.  F^ 
and  (suficient  surety  or  sureties^)  before  us,  A.  B.  and  C.  D.,  magii- 
trates,  in  and  for  the  said  State,  who  acknowledged  themselves  indebted 
to  the  State  of  South-Carolina;  that  is  to  say,  the  said  E.  P.,  intbe 
sum  of  five  hundred  dollars,  and  the  said  surety  in  the  sum  of  6n 
hundred  dollars,  like  money,  to  be  levied  of  their  separate  lands  sri 
tenements,  goods  and  chattels,  respectively,  to  and  for  the  use  of  tbe 
said  State,  if  the  above  mentioned  E.  F.  shall  fail  in  the  performi^ 
the  conditiou  underwritten. 

The  condition  of  this  recognizance  is  such,  that  if  the  said  E.  F. 
do  keep  the  peace  of  the  State,  and  be  of  good  behaviour  towards  si 
the  citizens  thereof,  and  especially  that  he  shall  not  play  at  any  gsai 
or  games,  or  keep  any  gaming  house  or  table,  then  this  recogniitaoi 
to  be  null  and  void,  or  else  to  remain  iafulT  force  and  virtue. 
Taken  and  acknowledged  the  day  and  > 
year  above  written,  before  us,      \ 

A.  B;  E.  F.  [l.  s.] 

Magistrate. 
C.  D.  {Surety,)  [l.  sJ 

Magistrate. 


HABEAS    CORPUS. 

This  writ  lies,  either  at  common  law,  in  which  case  it  may  be 
granted  by  a  judge,  either  in  open  Court,  or  at  Chambers,  to  ssf 
person,  whether  infant  or  of  full  age,  illegally  restrained  of  his  or&er 
liberty,  or  by  authority  of  the  statute,  91  Ch.,  2,  c.  3,  commonly  called 
the  Habeas  Corpus  Act,  under  which  it  is  only  grantable  to  penflU 
confined  for  criminal  or  supposed  criminal  offences. 

According  to  the  decision  in  Harvey  vs.  Huggins,  2  Bail.,  SSii 
magistrates  have  no  power  to  grant  Habeas  Corpus  at  common  kWi 
but  their  powers  are  limited  to  cases  provided  for  in  the  Act.  Wt 
proceed  to  inquire, 

1st.  What  pbbsons  may  havb  Habeas  Corpus  uiydbr  thb  Acr^ 
2d.   By  WHOM,  AND  WHXN  Graittable. 
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•  Of  the  DiBBcnoN,  Service,  and  Return  of  the  Writ. 
\km  Of  the  Hearing,  Discharge,  and  Effect  thereof. 

h.  Pbnalty  for  Neolect  or  Refusal. 
b.  Fbb8  of  Officer. 
li.  Precedents. 

111.  What  persons  may  Jiave  Habeas  Corpus, 
kll  and  eTery  person,  which  now  is,  or  hereafter  shall  be,  within  aii  penoM 
'  |iait   of  this  Province,  shall  have,   to  all  intents,  constructions  i^eAt  of 
I    purposes  whatsoever,  and  in  all  things  whatsoever,  as  largei^'^*^ 
pie,  and  efiectual  right  to,  and  benefit  of,  the  act  commonly  called 
Habeas  Corpus,  as  if  he  were  personally  in  the   kingdom  of 
igland.     2  S.  L.,  400. 

Bj  the  3d  and  21st  sections  of  the  said  Act,  all  persons,  (other  than  peraon«^ 
nona  convict,  or  in  execution  on  legal  process,)  who  stand  com- JJ^^ ''^  • 
ttedor  detained  for  any  crime,  (unless  for  treason  or  felony,  plainly  ««*!*»•**• 
pressed  in  the  warrant  of  pommitment,  or  accessary  before  the  fact 
petty  treason  or  felony,  or  upon  suspicion  of  petty  treason  or  felony, 
being  accessary  thereto  before  the  fact,  plainly  and  specially,  in  the 
inrant  of  commitment,)  are  entitled  to  Habeas  Corpus,     And  since, 
rtbe  Act  of  1839,  p.  14,  all  persons  charged  with  felony  are  made 
lilable,  (except  where  the  punishment  of  the  offence  is  death,  with 
inefit  of  clergy,)  it  would  seem  that  persons  committed  for  a  bail- 
lie  felony,  would  also  be  entitled  to  the   benefits  of  the  Habeas 
trpus  Act. 

If  any  persons  shall  have  wilfully  neglected,  by  the  space  of  two  ^^ 
dole  terms,  afler  his  imprisonment,  to  pray  a  Habeas  Corpus  for  hisnegieeUng 
ilargement,  such  person  shall  not  have  any  Habeas  Corpus  xn  vaca- ternu,  to 
HI  tune,  in  pursuance  of  this  Act.  TacaUon. 

2i.  By  wJiom,  and  when  graniable. 

Ahj  two  magistrates  are  authorized  and  required  to  execute  the 
wmioDSof  an  '*Act  for  the  better  securing  the  liberty  of  the  subject,  mafiauatak 
id  for  the  prevention  ofimprisonment  beyond  seas,  commonly  called 

•  '^Habeas  Corpus  Act;"  and  every  matter,  clause,  or  thing,  therein 
olained,  according  to  their  true  interest  and  meaning,  as  fully, 
ftetually,  and  lawfully,  as  any  judge  of  the  Court  of  General  Ses- 
Misor  Common  Pleas,  or  any  Chancellor  of  this  State.  Act,  1839, 
ge  15. 

Any  of  the  Judges  or  Chancellors  of  this  State  are  authorized,  in 
oUion  and  out  of  term  time,  to  grant  an  Habeas  Corpm^  under  the 
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seal  of  the  Court,  whereof  he  shall  then  be  one.  of  the  judges,  to  asj 
person  committed  for  crime,  (other  than  before  excepted,)  uponiiiw 
of  the  copy  or  copies  of  the  warrant  or  warrants  of  commitment  lai 
detainer,  or  upon  oath  made,  that  such  copy  or  copies  were  denied  li 
be  given,  by  the  person  in  whose  custody  the  prisoner  is  detained,  ul 
upon  request  made  in  writing  by  the  person  detained,  or  any  on  ^ 
or  her  behalf,  attested  and  subscribed  by  two  witnesses  who  wm 
present  at  the  delivery  of  the  same.     1  S.  L.,  p.  118,  sec  3. 

After  the  assizes  are  proclaimed  for  the  county,  where  any  priioMi 
is  detained,  no  person  shall  be  removed  from  the  common  jail  nfOk 
any  Habeas  Corpus^  granted  in  pursuance  of  this  act,  but  upon  u| 
such  Habeas  Corpus^  shall  be  brought  before  the  judge  of  Anixe  il 
open  Court,  who  is  thereupon  to  do,  what  to  justice  shall  appeilvn. 

Provided,  nevertheless,  that  after  the  Assizes  are  ended,  anypenoi 
or  persons  detained,  may  have  his,  or  her  Habeas  Carpus^  accordii| 
to  tho  direction  and  intention  of  this  act. — Ibid,  122. 

Sd.  Of  the  diredUmj  service,  and'retum  of  the  Writ. 

The  writ  is  to  be  directed  to  the  ofticer  or  officers  in  whose  cuslo^ 
the  party  committed  or  detained  shall  be,  and  returnable  immedii 
before  the  judge  or  other  officer  iss  uing  the  same,  and  it  shall  be  sertil 
upon  the  said  officer,  or  left  at  the  jail  or  prison  with  any  of  the  andU 
officers,  under  keepers  or  their  deputy;  and  the  said  officer  shall  withit 
^hree  days  after  service  thereof,  make  return  of  such  writ,  and  brii^ 
or  cause  to  be  !>rought  the  body  c^  the  party  committed  or  restrainelf 
unto  or  before  the  person  or  persons  before  whom  the  writ  is  retniar 
able,  according  to  the  command  thereof,  and  shall  then  certify  ll> 
true  cause  of  his  detainer,  or  imprisonment.     Ist  S.  L.,  117. 

If  the  place  of  imprisonment  of  the  party  be  beyond  the  distance  rf 
twenty  miles  from  the  Court,  and  not  above  a  hundred  miles,  mudk 
person  shall  be  brought  before  the  Court  within  ten  days,  and  if  beyonl 
a  hundred  miles,  then  within  twenty  days,  and  not  longer. — ^Ibid. 

4th,  Of  the  Hearing f  Discharge,  and  Effect  thereof 

If  upon  the  hearing,  the  prisoner  shall  be  entitled  to  his  diachaigi^ 
that  is  if  he  shall  not  be  detained  ior  treason  or  felony,  not  bailaUa^ 
plainly  expressed  in  the  warrant  of  commitment,  or  as  accesstif 
thereto  before  the  fact,  or  upon  suspicion  thereof,  then  the  judge  ff 
magistrates  before  whom  the  prisoner  shall  be  brought,  shall  within  tfM 
days  after  the  prisoner  shall  be  brought  before  them,  discharge  Ikt 
said  prisoner!  taking  his,  her,  or  their  recognizance,  with  one  or  moie 
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ifetj  or  sureties,  in  any  sum  according  to  their  discrttions,  having  On  dtKbuf* 
'gard  to  the  quality  of  the  prisoner  and  nature  of  the  offence,  for  his  rwasaisnet 
r  their  appearance  in  the  Court  of  Common  Pleas,  the  term  following, 
r  at  the  next  assizes,  sessions,  or  general  jail  delivery,  for  the  district, 
Itj,  or  place  where  the  commitment  was,  or  the  ofience  was  corn- 
silted,  or  in  such  other  Court  where  the  offence  is  properly  cogniza- certify  writ 


4e,  as  the  case  shall  require,  and  shall  then  certify  the  said  writ,  with ! 
he  return  thereof^  and  the  said  recognizance,   into  the  said  Court 
vkre  appearance  is  to  be  made.     1st  S.  L.,  118. 

In  the  case  of  the  State  vs.  Potter,  Dudley,  296,  it  was  ruled,  that 
he  protection  intended  by  the  Habeas  Corpus  Act,  goes  no  farther 
hen  the  enlargement  of  the  prisoner  on  bail,  if  the  offence  be  bailable 
B  its  nature;  and  where,  upon  supposed  defect  in  the  commitment  or 
Tidence,  the  prisoner  was  set  at  liberty  without  bail,  it  was  held  to 
e  erroneous. 

No  person  or  persons,  which  shall  be  delivered  or  set  at  large  upon, 
■y  Habetu  Carpus^  shall  at  any  time  be  again  imprisoned  or  com-  JJ  [JJ^^Jm- 
litted  for  the  same  offence,  by  any  person  or  persons  whatsoever,  ^^JJ«*^ 
ftor  than  by  the  legal  order  and  process  of  such  Court,  wherein  he  ^'^''^ 
r  tfaej  shall   be  bound  by  recognizance  to  appear,  or  other  Court 
Bving  jurisdiction  of  the  cause  ;  and  if  any  person  or  persons  shall 
■©wingly,  contrary  to  this  act,  re-commit  or  imprison,  or  knowingly 
nseare,  or  cause  to  be  re-committed  or  imprisoned,   for  the  same 
ftnce,  or  pretended  ofience,  any  person  or  persons  delivered  or  set 
fc  large  as  aforesaid ,  or  be  knowingly  aiding  or  assisting  ^^^''^^^9  pauitr  for 
Ml  he  or  they  shall  forfeit  to  the  prisoner  or  party  aggrieved  the  sum  *o<totoit,or 
r£500;  any  colorable  pretence  or  variation  in  the  warrant  or  war- 
kots  of  commitment,  notwithstanding,  to  be  recovered  by  the  saidg^^^^^^j^ 
riaoDer  or  party  g'ieved,  bis    executors  or  administrators,  against •***• 
leh  ofiender,  his  executors  or  administrators,  by  any  action  of  debt, 
rity  bill,  plaint,  or  information.     1st  S.  L.,  119. 

Nothing  in  this  act  shall   extend  to  discharge  out  of  prison,  ^nJifayitfUbe 
irson  charged  in  debt,  or  other  action,  or  with  process  in  any  civil  J^J^y^^ 
nse,  but  that  afler  he  shall  be  discharged  of  his  imprisonment  for  ^^^^u  boit. 
dk  his  criminal  offence,  he  shall  be  kept  in  custody  according  to  law 
rmch  other  suit. — Ih.,  120. 

bth.  PenaUyfor  neglect  or  refusal. 
Itmnj  officer  or  officers,  his  or  their  under  officer  or  under  officers, 
iu  keeper  or  under  keepers,  or  deputy,  shall  neglect  or  refuse  to 
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ooem, how  make  the  retarna  aforesaid,  or  to  bring  tbe  body  or  bodies  of  the 
c«c4ed^  prisoner  or  prisoners,  according  to  tbe  command  of  tbe  said  wiii; 
SS^S^  within  the  respective  time*;:  aforesaid,  or  upon  demand  made  bj  tk 
Mdi  writs.  pYiwaeTy  or  person  in  his  behalf,  shall  refuse  to  deliver,  or  within  tk 
space  of  six  hours  after  demand,  shall  not  deliver  to  tbe  per  too  • 
demanding,  a  true  copy  of  the  warrant  or  warrants  of  commitmMl 
and  detainer  of  such  prisoner,  which  he  and  they  are  hereby  requifrf 
to  deliver  accordingly ;  all  and  every  the  bead  jailors  and  keepers tf 
such  person,  and  such  other  person  in  whose  custody  tbe  priMNMf 
shall  be  detained,  shall,  for  the  first  offence,  forfeit  to  tbe  prisoner  or 
party  grieved,  the  sum  of  £100;  and  for  the  second  ofience,  tW 
sum  of  £200,  and  shall,  and  is  hereby  made,  incapable  to  bold  m 
execute  his  said  office;  the  said  penalties  to  be  recovered  hy  tW 
prisoner  or  party  grieved,  his  executors  and  administrators,  agiiMl 
such  offender,  his  executors  or  administrators,  by  any  action  of  del^ 
suit,  bill,  plaint,  or  information,  in  any  of  the  King's  Courts  at  WeiU 
mmster,  wherein  no  essoin,  protection,  privilege,  injunction,  ^HC* 
of  law,  or  stay  of  prosecution  by  ^*non  vuli  vlterius  prosequi^*^  or  iiAtm^ 
wise,  shall  be  admitted  or  allowed,  or  any  more  than  one  imparlaneil^ 
and  any  recovery  or  judgement  at  the  suit  of  any  party  griefei; 
shall  be  a  sufficient  conviction  for  the  first  oflence ;  and  any  thm 
recovery  or  judgement  at  the  si^it  of  a  party  grieved,  for  any  offfnei 
afler  the  first  judgement,  shall  be  a  sufficient  conviction  to  bring 
officers  or  person  within  the  said  penalty  for  the  second  ofience.  H 
S.  L.,  119,  sec.  5. 
Penalty  for  it  shall  and  may  be  lawful  to  and  for  any  prisoner  and  prisonei 
as  aforesaid,  to  move  and  obtain  his  or  their  Habeas  CorpuSf  as  «d 
out  of  the  High  Court  of  Ciiancery  or  Court  of  Exchequer,  as  ootl 
the  Courtfi  of  King's  Bench  or  Common  Pleas,  or  cither  of  thefl| 
and  if  the  said  Lord  ChaQcellor  or  Lord  Keeper,  or  any  Judge 
Judges,  Baron  or  Barons,  for  the  time  being,  of  the  degree  of  tki 
Coif,  of  any  of  the  Courts  aforesaid,  in  tbe  vacation  time,  upon  v 
rf  the  copy  or  copies  of  the  warrant  or  warrants  of  commitment  m 
detainer,  or  upon  oath  made  that  such  copy  or  copies  were  denied 
aforesaid,  shall  deny  any  writ  of  Habeas  Corpus^  by  this  act  reqoiiH 
to  be  granted,  being  moved  for  as  aforesaid,  they  shall  severally  foi 
to  the  prisoner  or  party  grieved,  Ihi;  sum  of  £500,  to  be  recovered  it 
manner  aforesaid.     Ist  S.  L.,  f  20,  sec.  10. 

No  person  or  persons  shall  be  sued,  impleaded,  molested,  or  troiiblii 
for  any  offence  against  this  act,  unless  the  party  oflbadlng  be  mad 
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npleaded  for  the  same  within  two  years  at  the  most,  after  such  time  ProMcu- 
rberein  the  ofience  shall  be  committed,  in  case  the  party  grieved  oirencM, 
ihall  not  be  then  in  prison;  and  if  he  shall  be  in  prison,  then  within  time  tube 


.ke  space  of  two  years  after  the  decease  of  the  person  imprisoned,  or 
bis  or  her  delivery  out  of  prison,  which  shall  first  happen.  1st  S.  L., 
122,  sec  17. 

Every  person  whatsoever  to  whom  any  power  is  given,  either  judi>  penalty  on 
dal  or  ministerial,  by  this  act,  and  which,  by  virtue  of  this  act,  he  is^'j^^iog 
lequired  and  commanded  to  do,  and  shall  wilfully  neglect,  refuse  or*''^^"'^' 
«M&it  to  do  the  same,  when  the  sairr^  shall  be  legally  requested  and 
demanded,  according  to  the  direction  of  the  said  Habeas  Corpus  Act| 
■ad  when  the  person  or  persons  so  requesting  and  demanding  the 
■•me  are  legally  entitled  to  request  or  demand  by  the  said  Act,  and 
■16  within  the  benefit  of  the  same,  according  to  the  true  intent  and 
■Mining  thereof,  that  then  and  in  such  case,  such  person,  whether 
OMgistrate  or  officer,  wilfully  so  refusing,  neglecting  or  omitting  what 
tkis  act  requireth  and  commandeth  him  or  them,  for  each  such  wilful 
■eglect,  reftiAal  or  omission,  shall  forfeit  the  sum  of  £500  current 
iBoney  of  this  province,  loss  of  places  or  oftice,  and  undergo  such  pen- 
fellies  as  by  the  said  act  is  appointed,  for  pvcry  respective  magistrate, 
officer,  minister,  or  person  whatsoever,  within  the  kingdom  of  Eng- 
land,  to  be  recovered  in  any  of  the  Courts  of  Record  in  this  Province, 
In  such  manner  and  form  as  by  the  said  Ilaheas  Corpus  Act  is  appoin- 
led  to  be  recovered  in  any  of  Her  Majesty's  Courts  at  Westminster. 
SM  S.  L.,  400,  sec.  3. 

If  any  magistrate  shall  wilfully  refuse,  neglect,  or  omit  to  grant  the  Penalties  on 
irrit  of  Habeas  Corpus  to  any  person  or  per-ons,  requesting  or  de-SfSSJi? 
Sending  the  same,  who  may  be  legally  entitled  to  request  or  demand g^S^ 
y^  same  by  the  said  Act,  he  shall  forfeit  for  any  such  default  the  sum^^'P"^**- 
nffive  hundred  dollars.     Acts  1833,  p.  15,  sec.  9. 

Every  sheriff  deputy  sheriff,  or  jailor,  shall  have  power,  and  he  iSg„^|fl.to 
■nthorized,  required  and   commanded,  to  give  due  obedience  to  the  ^^■**" 
■lecution  of  every  writ  of  Habeas  Corpus,  made  or  signed  by  any 
person  or  persons  whatsoever,  by  law  empowered  to  make,  sign  and 
grant  the  same,  according  to  the  provisions  of  an  Act  for  the  better 
Wearing  the  liberty  of  the  subject,  and  for  the  prevention  of  imprison- 
Meats  beyond  the   seas,  commonly   called  the  Habeas  Corpus  Act, 
Mde  of  force  in  this  State;  and  shall  do  and  perform  any  matter  or 
Uag,  which  by  the  same  he  may  be  required  to  do;  and  if  he  shall 
■flfallj  neglect,  refuse,  or  omit  to  obey  or  perform  the  same,  when  ^njjujt  fcr 
egaUy  requeited  and  demanded,  in  such  case,  for  each  such  neglect^ 
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refusal  or  omission,  he  shall  forfeit  the  sum  of  five  hundred  dollars,  to 
be  recovered  by  indictment.     Acts  1839,  p.  39,  sec.  43. 

eth.  Of  the  Fees  of  Officers. 

Officer brini;-     fhe  officer  directed  to  bring  up  the  prisoner  is  entitled  to  have 
enutiedto  'bis  fees  in  advance  for  bringing  up  the  prisoner;  said  fees  to  be  a8ce^ 
ftdTUM.      tained  by  the  judge  or  Court   (bat  awarded   the   writ,  and  shall  be 
endorsed  thereon;  and  by  Act  of  1827,  p.  57,  shall  be  six  cents  per 
mile,  in  addition  to  all  necessary  charges;  he  is  also  entitled  to  the 
bond  of  the  prisoner  for  the  fees  of  bringing  him  back,  should  he  be 
remanded  by  the  Court.     1st  S.  L.,  117. 
^Yii^t  In  ^^^  c^B^  ^^  Taggart  vs.  Hutson,  it   was  ruled,  that  under  the 

■heri^baii  clause  '*all  necessary  charges,"  the  sheriff  was  entitled  to  the  amount 
paid  out  for  support  of  himself  and  prisoner,  and  going  to  and  return- 
ing from  the  place  appointed,  and  also  for  hire  of  horse  and  guard, 
and  that  the  prisoner  was  liable  to  pay  said  charges,  although  acquit- 
ted of  the  offence  for  which  he  was  charged.     Rice's  R.,  300.      ^ 

7th,  Precedents. 
Petition  for  a  Writ  of  Habeas  Corpus. 
South-Carolina,  > 

To  any  two  magistrates  for  the  State  aforesaid. 
The  humble  petition  of  of  in  the  State  aforesaid,  shew- 

eth  that  your  petitioner  is  retained  in  the  custody  of  sheriff  of 

in  jail,  by  virtue  of  a  commitment  under  the  hand  and  seal  of 
one  of  the  magistrates  for  the  said  State;  your  petitioner,  therefore, 
humbly  prays  your  Honors  to  grant  him  a  writ  of  Habetu  Corpus,  to 
bring  your  petitioner  before  your  Honors,  that  the  cause  of  the  com- 
mitment being  known  and  seen,  such  further  proceedings  may  be 
had  thereon,  as  are  agreeable  to  law  and  justice. 

Plainiiff's  AUomey. 

Writ  of  Habeas  Corpus. 

To  Esq.,  sheriff  of  You  are  hereby  commanded,  thit 

the  body  of  by  whatever  name  the  said  is  called  into  ani 

under  custody,  committed  and  detained,  as  it  is  said,  together  with  the 
day  and  cause  of  caption  and  detention  of  the  said  jou  hart 

before  us,  the  subscribing  at  immediately  aAer  the  receifti 

hereof,  to  do  and  receive  what  we  the  said  magistrateB/ shall  then  anil 
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tkere  consider  in  that  behalf;  and  have  you  then  and  there  this  writ, 
witness,  ^c,  6sc. 

A*   D»f 

Magistrate. 
C.  D., 

Magistrate. 
All  ^vrits  of  Habeas  Corpus  must  be  marked  in  this  manner,  ' 'Per  Endow 
Miaiutunh  tricesimo  primo^  CaroH  secvndi  Regis^^^  and  shall  be  signed  ""^^ 
bT  the  person  awarding  the  same. 

On  hearing  the  return  in  this  case,  and  it  appearing  to  us,  that  theontarto 
said  prisoner  is  detained  by  warrant  of  commitment  for  an  offence  not '•*°'****' 
bailable,  it  is  ordered  that  be  be  remanded,  to  await  his  trial. 
This  day  of  ,> 

A.  D.,         \ 

A.  B., 

Magistrate. 
C.  D., 

Magistrate. 
On  bearing  the  return  in  this  case,  and  it  appearing  that  the  said  order  or 
prisoner  is  detained  in  custody  under  a  warrant  of  commitment  for  a  "■^'"■^•' 
bailable  oflTence,  and  he  having  entered  into  recognizance,  with  surety 
according   to   law;  it  is  ordered,  that  he  be  discharged  from    his 
imprisonment. 

This  dayof  ,>        .  ^ 

A.  D.,       .  \ 

A.  B., 

Magistrate. 
CD., 

Magistrate. 


HARBORING, 

Is  the  afibrding  shelter,  concealment  or  entertainment  to  an  abscond- 
ing  apprentice,  slave,  or  articled  or  apprenticed  seaman  of  another. 
Ib  the  former  case,  the  only  remedy  is  by  an  action  for  damages;  in 
E  the  two  latter,  the  party  injured  may  proceed  either  by  civil  action, 
or  bj  indictment. 

lat.  Harboriho  Sbaken. 
3d.    Habbobikg  Slavbs. 
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1^^  Seamen. 
p«^y  for       If  any  person  shall,  either  on  shipboard  or  on  shore,  harbor  or 
■MBMiu       secrete  a  seaman  who  shall  have  signed  an  agreement  to  proceed  on 
a  voyage,  or  shall  have  deserted  or  absented  himself  without  leave 
from  the  captain  of  the  ship  or  vessel  to  which  he  may  belong,  under 
such  agreement,  every  person  so  offending,  shall,  for  every  such  sea- 
man so  harbored  or  secreted,  forfeit  and  pay  the  sum  of  fifty  doUan^ 
one  half  whereof  shall  go  to  the  informer;  and  upon  a  second  con- 
viction, the  person  so  oflfending,  if  the  keeper  of  a  public  or  lodgiq; 
house  for  seamen,  in  addition  to  the  penalty  before  provided,  shall 
forfeit  his  or  her  license.     And  in  case  any  such  seamen,  or  any  bof 
apprenticed  on  board  any  ship  or  vessel,  shall  be  harbored,  secreted, 
or  detained,  it  shall  be  lawful  for  any  justice  of  the  peace,  upon  com- 
plaint, on  oath,  made  by  the  master  of  the  said  ship,  or  on  his  behalf 
to  inquire  into  the  matter,  and  if  he  shall  see  right,  by  warrant  under 
his  hand  and  seal,  to  cause  search  to  be  made  into  any  place  whereTtf 
the  said  seaman  or  apprentice  may  be  harbored  or  secreted,  and  to 
cause  such  seaman  or  apprentice  to  be  restored  to  the  master  of  the 
said  ship.     6th  S.  L.,  557,  sec.  1st. 
Howinv  The  provisions  of  the  first  section  of  an  act  entitled  ''An  Act  to 
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*orfbnnef  prevent  the  harboring  of  deserted  seamen,**  passed  on  the  21st  day  of 
December,  one  thousand  eight  hundred  and  thirty-six,  shall  extend  to 
erery  agreement  to  proceed  or  continue  on  a  voyage,  made  in  thii 
State  or  elsewhere,  by  a  seaman,  and  whether  in  contemplation  of  a 
Toyage  to  be  commenced  in  this  State  or  elsewhere;  provided,  that 
the  said  agreement,  at  the  time  when  any  such  seaman  may  be  har- 
bored or  secreted,  contrary  to  the  provisions  of  the  said  Act,  shall  ik^ 
have  been  fully  executed  and  determined,  but  shall  be  of  force  and 
binding  on  such  seamen,  according  to  the  laws  of  this  State,  or  of  the 
country  where  the  same  was  entered  into,  or  to  which  the  ship  or  vei- 
sel  in  which  such  voyage  was  to  be  made,  may  belong.  6th  S.  L-« 
576,  sec.  1  and  2. 

On  the  prosecution  or  trial  of  any  indictment  under  the  aforesaid 
Act,  or  any  Act  amending  the  same,  the  articles  of  the  ship  or  resiel, 
authenticated  by  the  affidavit  of  the  captain,  sworn  to  before  anj 
notary  public  or  justice  of  the  peace  of  this  State,  shall  be  admissible 
in  evidence,  and  shall  be  sufficient  to  establish  the  fact,  that  any  sea- 
man whose  name  appears  subscribed  thereto,  has  signed  the  agreement 
contained  in  such  articles,  until  the  contrary  be  made  to  appear  by 
proof;  any  law,  usage  or  custom  to  the  contrary  thereof  in  any  wise 
notwithstanding. — Ibid. 
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2(2.  Slaves. 
If  any  free  negro,  mulatto  or  mestizo,  or  any  slave,  shall  harbor,  p^^^jy  ^ 
nceal  or  entertain  any  slave  that  shall  run  away  or  shall  be  charged  o7!i°^^ 
•  accused  with  any  criminal  matter,  every  free  negro,  mulatto  and  {Jjjjjjfjju, 
leslizo,  and  every  slave,  who  shall  harbor,  conceal  or  entertain  any 
Qch  slave,  being  duly  convicted  thereof,  according  to  the  directions 
»f  this  Act,  if  a  slave,  shall  suffer  such  corporal  punishment,  not  extend- 
ng  to  life  or  limb,  as  the  justice  or  justices  who  shall  try  such  slave 
ikdl,  in  his  or  their  discretion,  think  fit;  and  if  a  free  negro,  mulatto 
sr  mestizo,  shall  forfeit  the  9um  often  pounds,  current  money,  for  the 
fint  day,  and  twenty  shillings  for  every  day  after,  to  the  use  of  the 
owner  or  owners  of  such  slave  so  to  be  harbored,  concealed  oi  enter, 
ttiaed,  as  aforesaid,  to  be  recovered  by  warrant,  under  the  hand  and 
■ei]  of  any  one  of  his  Majesty's  justices  of  the  peace,  in  and  for  the 
coBnty  where  such  slave  shall  be  so  harbored,  concealed  or  entertained^ 
10  like  manner  as  debts  are  directed  to  be  recovered  by  the  Act  for 
trial  of  small  and  mean  causes;  and  that  in  case  such  forfeitures 
eaoDot  be  levied,  or  such  free  negroes,  mulattoes  A  mestizoes 
•ball  not  pay  the  same,  together  with  the  charges  attending  the  prose- 
cntion,  sach  free  negro,  mulatto  or  mestizo  shall  be  ordered  by  the 
lud  justice  to  be  sold  at  public  outcry,  and  the  money  arising  by  such 
nie  shall,  in  the  first  place,  be  paid  and  applied  for  and  towards  the 
Ueiture  due,  made  payable  to  the  owner  or  owners,  and  the  charges 
attending  the  prosecution  and  sale,  and  the  overplus,  (if  any,)  shall 
^  paid  by  the  said  justice  into  the  hands  of  the  public  treasurer,  to  be 
^rwards  paid  and  applied  in  such  manner  as  b^  the  General  Assem- 
Uy  of  this  Province  shall  be  directed  and  appointed.  7th  S.  L.,  407, 
«ec.  29th. 

If  any  white  person  shall  harbor,  conceal  or  entertain  ^^J^^^^'^^J^^atHimm 
orfiigitive  slave,  such  person  shall  he  liable  to  be  indicted  for  a  mis-^^  ^ 

,      **  •^  peraoN  for 

oemeanor,  or  prosecuted  in  a  civil  action  for  damages,  at  the  election  2J|^^2^ 
of  tbe  owner  or  person  injured:  and  in  ease  any  person,  being  indicted, 
ilall  be   convicted  of  said  offence,  such  person  shall  be  fined  and 
imprisoned  at  the  discretion  of  the  Court,  not  exceeding  one  thousand 
ioUars  fine,  nor  one  year's  imprisonment.     7th  S.  L.,  460,  sec.  1  dz;  2. 

tfany  free  negro,  mulatto  or  mestizo  shall  harbor,  conceal  or  enter- , 
lin  any  fijgitive  or  runaway  slave,  and  be  convicted  thereof  before '^^^ 
wo  justices  and  five  ireeholders,  he  shall  sufier  such  corporal  punish- 
leat,  not  extending  to  life  or  limb,  as  the  said  justices  and  freeholders 
'bo  trj  such  ofieqdiT,  shall,  in  their  discussion  think  fit. — Ibid. 

An  indictment,  under,  the  Act  of  '21,  for  harboring  a  slave,  is  not 
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barred,  because  a  civil  action  for  the  same  offence  was  first  commen- 
ced, and  is  pending  at  the  trial  of  the  indictment.  State  vs.  Stein,  lit 
Richardson's  Reports,  189. 

Under  the  Act,  the  defendant  may  be  proceeded  against  criminallj 
and  civilly,  at  the  same  time,  but  the  prosecutor  will  be  put  to  his 
election  which  case  to  try;  or  the  trial  of  one  case  may  be  pleaded  in 
bar  of  the  other. — Ibid. 


HAWKERS   AND   PEDLARS. 

A  hawker  and  pedlar  is  an  itinerant  trader,  who  carries  goods 
through  the  streets  from  town  to  town,  and  from  place  to  place,  expo- 
sing the  same  to  sale. 

In  the  case  of  the  State  vs.  Belcher,  1  McMullan,  42,  it  was  held, 
that  the  sale  of  goods  by  a  transient  person  in  a  house  or  store,  at 
auction  or  uivate  sale,  was  not  within  the  Acts  against  hawkers  and 
pedlars. 

Ist.  Who  may  grant  License,  to  whom,  and  the  Coxditioiis 

AND  EXTENT  THEREOF. 

2d.    Penalty  for  Peddling  without  License. 
dd.    Powers  and  Duties    of    Magistrates,    Sheriffs,    dec, 
therein. 

1^.   Who  may  Grant ^  ifC» 
powwto^         The  sole  and  exclusive  power  of  granting  licenses  to  hawkers  and 


BiclailT« 


▼«Med  In       pedlars,  be  and  the  same  is  hereby  vested  in  the   Commissioners  of 

eraofroada,  Roads,in  their  respective  districts  and  parishes,  a  majority  of  whom, 

in  their  respective  districts  or  parishes,  shall  at  any  stated  meeting, 

and  at  no  other  time,  hear  all  applications  for  such  license  to  hawk  or 

Cwidittona    P®^^'®»  ^^'^  shall  grant  or  reject  such  application  for  one  year,  as  to 

gjjjjj^        them  shall  seem  proper:     Provided^  that  such  applicant  shall,  before 

he  receives  such  license,  pay  into  the  hands  of  the  said  commissioners 

for  such  district  or  parish,  the  sum  of  fifty  dollars,  and  shall  enter  into 

TjJjJJJJ*    bond  as  now  provided  by  law,  except  that  it  be  taken  and  approved  by 

^^  the  body  granting  the  license;     Provided^  also,  such  applicant  shall 

have  been  a  citizen  of  the  district  the  preceding  ten  years,  and  legally 

to   ®***^^^®^  *^  ^®^®>  *^  ^^®  ^^^^  ^^  *"^^  application,  for  members  of  the 

tbedii|t]ict    General   Assembly;  and    provided   likewise,   that  such   license    so 

granted,  shall  confer  the  privilege  to -hawk- and  peddle  within  the 
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Smit  only  of  the  diserict  or  parish  for  which  the  body  granting  it  hare 
ibemselves  been  appointed,  and  shall  not  be  extended  in  any  manner 
o  enable  any  other  person  to  hawk  and  peddle,  saving  only  the  person 
ictuallj  named  in  the  license  :  provided^  aUo^  that  in  any  district  or])Mrieta,*e. 
Murishy  vrhere  there  now  exists,  or  may  hereafter  exist,  by  law,  more  tban  mm*"^ 


ban  one  Board  of  Commissioners  of  Roads,  a  license  taken  from  any 
me  of  said  Boards  shall  be  sufficient  to  authorize  any  person  who  has 
KMnpIied  with  the  provisions  of  this  act,  to  hawk  and  peddle  within 
laid  district  or  parish.     Act  1843,  p.  262. 

Before  a  license  shall  be  granted  to  any  hawker  or  pedlar,  the  Gnmiiig 
Commissioners  of  Roads  shall  take  frOm  the  said  hawker  or  pedlar  ^'^'"^ 
%  recognizance,  in  the  penalty  of  one  thousand  dollars  for  himself^ 
sad  five  hundred  dollars  for  each  of  two  approved  sureties,  freeholders 
of  this  State,  conditioned,  that  the  said  hawker  or  pedlar,  during  the 
Kime  for  which  license  may  be  granted  to  him,  shall  be  of  good  beha- 
Tiour,  and  especially  refrain  from  all  violations  of  the  laws  of  this 
State,  against  trading  with  negroes — against  seditious  or  inflammatory 
pablications,  or  conduct — against  gaming — and  against  the  retailing 
of  spirituous  liquors  without  license  :  and  the  said  recognizance,  upon 
allegation  of  breach  of  the  condition,  shall  be  proceeded  upon  by 
Scire  JaciaSi  as  in  other  cases  ;  and  proof  of  the  breach  having  been 
made,  forfeiture,  at  the  discretion  of  the  Court,  shall  be  adjudged. 
0th  S.  Li.,  483,  sec.  2d. 

2d.  Penally,  Spc. 

If  any  hawker  or  pedlar,  shall  sell,  or  expose  to  sale,   any  goods,  pmmiqt  fiv 
or  merchandize,  in  any  district  in  this  State,  without  having  c    " 


obtained  a  lawful  license  for  that  purpose,  according  to  the  provisions 
of  the  Act  aforesaid,  as  amended  by  this  Act,  such  hawker  or  pedlar, 
OD  conviction  thereof  by  indictment,  shall  forfeit  and  pay  the  sum  of 
fire  thousand  dollars,  instead  of  the  penalty  imposed  by  the  first  section 
of  the    said  Act.     6th  S.  L.,  p.  529,  sec.  2d. 

3d.  Powers  and  Duties  of  Magistrates* 

If  aoj  hawker  or  pedlar  shall  refuse  to  submit  for  inspection  his 
license,  on  the  demand  of  any  magistrate,  it  shall  be  lawful  for  such  "^^^[?^ 
mugistrate  to  issue  his  warrant,  directed  to  the  sheriff,  or  any  consta.  eiog  i< 
ble,  requiring  the  detention  of  the  goods,  wares  and  merchandize  in 
die  possession  of  such  hawker  or  pedlar,  together  with  the  carriage 
i  for  the  transportation  thereof,  if  there  be  one;  and  if  no  release 
86 
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shall  be  obtained  within  ten  days  from  the  seizure  aforesaid,  by  lb 
production  of  a  license  granted  prior  to  such  seizure,  or  of  a  recogai- 
zance  or  receipt,  and  payment  of  fees  and  expenses  as  lequired  by 
law,  the  said  magistrate  may  order  a  sale  of  the  articles  so  seized,  io 
bet  made  by  the  said  sheriff  or  constable,  on  a  notice  cf  ten  dsyk 
Act  of  18SU,  p.  22,  sec.  26. 
proeetdinn       Any  sheriff  thereunto  specially  authorized  by  a  magistrate,  by  s 
ktraand       warrant,  shall  seize  and  detain  the  goods,  wares,  merchandize  ui 
carriage,  in  the  possession  of  apy  hawker  or  pedlar,  until  a  releiM 
shall  be  directed  by  some  magistrate,  upon  payment  to  him  of  ieei 
and  expenses  of  seizure  and  detention,  and  the  production  to  him  oft 
license  granted  to  the  said  hawker  or  pedlar,  prior  to  the  warrast 
aforesaid,  or  of  a  recognizance  entered  into  by  the  said  hawker  or 

Eedlar,  to  answer  an  indictment  for  violating  the  Act  coDceroifll 
awkers  and  pedlars,  or  of  a  receipt  of  a  jailor  of  the  district,  ofths 
body  of  the  said  hawker  or  pedlar,  committed  to  jail  under  a  wantl^ 
against  him  for  violating  the  law.  The  sheriff,  afler  ten  days  notict»  ' 
shall  proceed,  by  virtue  of  an  order  of  said  magistrate,  to  sell  the  ttid 
articles,  or  so  much  thereof  as  will  cover  the  amount  of  five  hundred 
dollars,  and  all  expenses;  and  afler  raising  the  said  amount,  (ifio 
much  there  be,)  the  remainder  of  the  articles  seized,  or  of  the  proceedi 
of  sale,  shall  be  delivered  or  paid  to  the  said  hawker  or  pedlar,  airf 
all  expenses  of  sale  and  fees  being  set  aside,  five  hundred  dollarif  if 
so  much  there  be,  shall  be  paid  into  the  hands  of  the  Commissiooen 
of  Public  Buildings.     Act  1889,  p.  33,  sec.  44. 


HOGS,  SHEEP,  AND  GOATS. 

for       ^^^^7  Person  or  persons  shall  be  indicted  and  found  guilty  of  sleil- 
iiMUiugboga,  ing  any  sheep,  goats,  or  hogs,  he,  she,  or  they,  shall  be  subject  to  • 
fine  or  penalty  of  five  pounds  sterling  for  each  and  eYery  sheep,  goat,  ' 
or  hog,  for  stealing  of  which  he,  she,  or  they  may  be  convicted  ai 
aforesaid ;  and  in  case  any  such  ofifender  or  offenders  shall  not  be 
able  to  pay  such  fine  or  penalty,  he,  she,  or  they,  instead  of  such  Gm 
or  penalty,  shall  be  subject  to  be  publicly  whipped,  and  sevenllj 
receive  a  number  of  lashes  or  stripes,  not  exceeding  thirty.nine  stripea 
or  lashes,  on  the  bare  back;  and  if  any  of  the  said  offenders  shsDt 
at  any  time  afterwards,  commit  or  repeat  the  like  ofiTence,  he,  she  er 
tbey,  on  conviction  thereof,  shall  be  subject  to  be  pablicly  whippei, 
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id  severallj  receive  a  number  of  lashes  or  stripes,  not  exceeding 
ij  stripes  or  lashes,  on  the  bare  back.  5th  S.  L.,  140,  sec.  4,  5, 
and?. 

If  any  person  or  persons  shall  be  lawfully  convicted  of  wilfullj  andpnaityfor 
lowingljr  marking,  branding,  or  disfiguring  of  anj  sheep,  goat  or^u^bofik 
)g,  o(  or  belonging  to  any  other  person,  the  said  oflbnder  or  oflTenders  *^ 
lall,  for  each  and  every  sheep,  goat,  or  hog,  of  which  he,  she  or 
ley  shall  or  may  be  convicted  of  branding  or  disfiguring  as  aforesaid, 
B  subject  to  the  penalty  of  five  pounds;  and  on  non-payment 
iereo(  he,  she  or  they  shall  be  publicly  whipped,  and  severally  receive 
oomber  of  stripes  or  lashdl,  not  exceeding  thirty.nine  stripes  or 
shes,  on  tho  bare  back;  and  in  case  any  of  the  said  offenders  shall 
^erwards  repeat  or  commit  a  like  oflfence,  he,  she,  or  they,  on  con- 
ction  thereof)  shall  be  liable  to  the  penalty  or  fine  often  pounds  for 
kch  and  every  sheep,  goat,  or  hog,  by  him,  her,  or  them  killed, 
«nded  or  disfigured,  and  of  which  he,  she  or  they  shall  be  convicted 
I  aforesaid  ;  and  in  case  of  non-payment  of  the  said  penalty  or  fine, 
B,  she  or  they  shall  be  publicly  whipped,  and  severally  receive  a 
iimber  of  lashes  or  stripes,  not  exceeding  fifly  stripes  or  lashes,  on 
le  bare  back. — lb. 

It  shall  not  be  lawful  hereafler  for  any  slave  to  brand,  or  mark  anjgiavwBotto 
one,  mare,  gelding,  colt,  filley,  asii,  mule,  bull,  cow,  steer,  ox,  calf,  JjJ^J"^. 
beep,  goats  or  hogs,  but  in  the  presence  of,  and  by  the  direction  of^^J^^ 
Mne  white  person,  under  the   penalty  of  being  whipped;  provided,  JJJJJJ^^ 
16  same  whipping  shall  not  exceed  fifly  lashes,  by  order  of  any  one 
r  more  of  the  justices  of  the  peace  of  the  county  or  parish  before  whom 
uch  ofience  shall  be  proved  by  the  evidence  of  any  white  person  or 
lave— lb. 

All  witnesses,  who  shall  bo  duly  subpoenaed  or  bound  over  in  recog- 
iunce  to  attend  and  give  evidence  against  all  or  any  of  the  ofiTenders 
foresaid,  and  do  accordingly  attend,  shall  be  entitled  to  the  same 
[lowance  or  charges  as  witnesses  attending  trials  in  the  Court  of 
bmmon  Pleas;  which  said  alio  wance  and  charges  shall  be  defrayed 
id  paid  out  of  the  above  fines  and  penalties,  and  on  defect  thereof. 
It  of  any  other  fines  or  forfeitures  that  may  be  in  the  hands  of)  or 
ceived  by  the  clerk  of  tho  Court  where  such  ofienden  are  tried. — 
«d. 

The  word  "pig"  not  being  in  the  Act  of  Assembly  against  hog 
sating,  an  indictment  for  stealing  a  pig,  contrary  to  that  Act,  cannot 

supported.     State  vs.  S.  McLain;  2d  Brevards  Rep.,  443. 
Since  the  Act  of  Assembly,  1789,  against  cattle  stealing,  all  indict- 
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ments  (or  that  oflTence  must  conclude  against  the  Act  of  AsiemUj, 
and  cannot  be  maintained  for  larceny  at  common  law. 

Indictment  for  larceny  at  common  law,  for  stealing  two  sheep^  wu 
quashed.     State  vs.  Ripley;  2d  Brevard's  Rep.,  300. 

To  chase  and  shoot  a  hog  with  a  felonious  intent,  without  remoTiog 
It  alter  it  is  shot,  will  not  constitute  hog  stealing.  State  vs.  Seagler; 
1st  Richardson's  Rep.,  3j9. 


HOMICIDE. 

Ofiences  against  the  life  of  a  man  comes  under  the  general  name 
of  homicide,  which  in  our  law  signifies  the  killing  of  a  man  by  a  roaii. 
1st  Haw.  P.  C,  c.  26. 

1st.  Justifiable  Homicide. 
2d.    Excusable  Homicide. 
3d.    Felonious  Homicide. 

IsL  Justifiable  Homicide, 

By  command  of  /at^.*— Amongst  the  acts  of  unavoidable  neces- 
maiefaetots.  sity,  may  be  classed  the  execution  of  malefactors,  by  the  person  whoie 
office  obliges  him,  in  the  performance  of  public  justice,  to  put  thotr 
to  death  who  have  forfeited  their  lives  by  the  laws  and  verdict  of  tbeir 
country.  These  are  acts  of  necessity,  and  even  of  civil  duty;  and 
therefore  not  only  ju  stifiablc,  but  commendable,  when  the  law  require! 
them.  But  the  law  must  require  them,  otherwise,  they  are  notjmti* 
fiable;  and,  therefore,  wantonly  to  kill  the  greatest  of  malefacton, 
would  be  murder :  and  we  have  seen  that  all  acts  of  official  dotj 
should,  in  the  nature  of  their  execution,  be  conformable  to  the  judg- 
ment by  which  they  are  directed.  1  Russ.,  345. 
f^  ^  ^^  advancement  of  public  juMice, — Amongst  the  acts  done  bf 
inittaow  the  permission  of  the  law,  for  the  advancement  of  public  justice,  ma/ 
be  reckoned  those  of  the  officer,  who,  in  the  execution  of  his  office, 
either  in  a  civil  or  criminal  case,  kills  a  person  who  assaults  tod 
resists  him.  The  resistance  will  justify  the  officer  in  proceeding  to 
the  last  extremity.  So  that  in  all  cases,  whether  civil  or  crimioaly 
where  persons  having  authority  to  arrest  or  imprison,  and  using  the 
proper  roeani  for  that  purpose,  are  resisted  in  so  doing,  they  vofj 
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epel  with  force,  and  need  not  give  back;  and  if  the  party  making 
esiatance  is  unavoidably  killed  in  the  struggle,  this  homicide  is  justi- 
labie.  A  rule  founded  in  reason  and  public  utilit} ;  for  few  men  would 
quietly  submit  to  an  arrest,  if  in  every  case  of  resistance,  the  party 
empowered  to  arrest  were  obliged  to  desist  .'and  leave  the  business 
indooe:  and  a  case,  in  which  the  officer  was  holden  guilty  o(  man- 
slaughter, because  he  had  not  first  given  back,  as  far  |m  he  could, 
before  he  killed  the  party  who  had  escaped  out  of  custody,  in  execution 
for  a  debt,  and  resisted  being  retaken,  seems  to  stand  alone,  and  has 
been  mentioned  with  disapprobation.     1st  Russell,  546. 

^Vheikthe  party  does  not  resist,  but  merely  flies  to  avoid  the  arrest,  offleen 
the  conduct  of  the  officer  should  be  cautiously  regulated  by  the  nature  wbo1ij%»Bi 
of  the  proceeding.     For,  in  civil  cases,  and  also  in   the  case  of  a*"^*^ 
breach  of  the  peace,  or  any  other  misdemeanor,  bhort  of  felony,  if  the        ; 
officer  should  pursue  a  defendant  flyins:  in  order  to  avoid  an  arrest, 
^d  should  kill  him  in  the  pursuit,  it  will  be  murder  or  manslaughter, 
According  to  the  peculiar  circumstances  by  which  such  homicide  may 
bave  been  attended.     But  if  a  felony  be  committed,  and  the  felon  fly 
h>in  justice,  or  a  dangerous  wound  be  given,  it  is  the  duty  of  every 
man  to  use  his  best  endeavors  for  preventing  an  escape;  and  if  in  the 
[Hireuit  the  party  flying  be  killed,  where  he  cannot  be  otherwise  over- 
men, this  will  l>e  deemed  justifiable  homicide.     This  rule  is  notcon- 
Giied  to  those  who  are  present,  so  as  to  have  occular  proof  of  the  fact, 
i^to  those  who  first  come  to  the  knowledge  of  it;  for  if  in  these  cases 
fresh  suit  be  made,  and  a  fortiori,  if  hue  and  cry  be  levied,  all  who 
loia  in  aid  of  those  who  began  the  pursuit,  are  under  the  same  protec- 
tioo  of  the  law.     And  the  same   rule  holds,  if  a  felon,  afler  arrest,       ^ 
break  away  as  he  is  carrying  to  jail,  and  his  pursuers  cannot  retake 
Without  killing  him.— lb.,  547. 

Where  a  person  is  indicted  for  felony,  and  will  not  suffer  himself  to 
W  arrested  by  an  officer,  having  a  warrant  for  that  purpose,  the  offi- 
Mr  may  lawfully  kill  him  if  he  cannot  otherwise  be  taken;  though 
nch  person  be  innocent,  and  though  in  truth  no  felony  have  been 
ttiDmitted;  but  it  seerns  that  this  must  be  understood  only  of  arrests 
by  officers,  and  does  not  extend  to  arrests  by  private  persons  of  their 
•wn  authority. — Ibid,  548. 

|athe  case  of  a  riot  or  rebellious  assembly,  the  peace  officers  and_. 
^ir  assistants,  endeavoring  to  disperse  the  mob,  are  justified,  both'^P«^nff> 
tteommon  law  and  by  the  Riot  Act,  in  proceeding  to  the  last  extremity, 
b  ease  the  riot  cannot  otherwise  be  suppressed.    And  it  has  been  said, 
^  perhaps  the  killing  of  dangerous  rioters  may  be  justified  by  any 


I 


aea  law  of  magistrates. 

private  persons  who  cannot  otherwise  suppress  them,  or  defend  them- 
selves from  them,  inasmuch  as  every  private  person  seems  to  be  aotbo- 
rized  bj  the  law  to  arm  himself  for  the  preservation  of  the  peace. 
Ibid. 
jaUon  and       Jailors  and  their  officers  are  under  the  stfme  special  protection  as 
aMirtanta     Other  ministers  of  justice;  and,  therefore,  if  in  the  necessary  dischtige 
prillSen.     of  their  dutj^  they  meet  with  resistance,  whether  from  prisoners  in 
civil  or  criminal  suits,  or  from  others,  in  behalf  of  such  prisoners,  tbey 
are  not  obliged  to  retreat  as  far  as  they  can  with  safety,  but  may  fneljf 
and  without  retreating,  repel  force  by  force;  and  if  the  party  soredit. 
ing  happen  to  be  killed,  this,  on  the  part  of  the  jailor,  or  his  officer^ 
or  any  person  coming  in  aid  of  him,  will  be  justifiable  homidda. 
Ibid. 
HMDieide  in      For  prevention  of  Crime. — A    man   may    repel   force  by  fores 
?*.?f  •"'.  in    defence    of  his    person,    habitation,  or  property,    against  one 

forcible  and       ,  .^     ,      .  ,  ,         ,  /         .  i  .      . 

atrocknia  who  manifestly  intends  and  endeavors,  by  violence  or  surpnia,  to 
commit  a  known  felony  upon  either.  In  these  cases  he  is  sot 
obliged  to  retreat,  but  may  pursue  his  adversary  till  he  fiodi 
himself  out  of  danger;  and  if,  in  a  conflict  between  them,  he  \a,^ 
pens  to  kill,  such  killing  is  justifiable.  But  it  has  been  bolden,  thit 
this  rule  does  not  apply  to  any  crime  unaccompanied  with  fi>rce,  tf 
picking  of  pockets.  It  seems,  therefore,  that  the  intent  to  murder, 
or  commit  other  felonies  attended  with  force  or  surprise,  should  be 
apparent,  and  not  be  led  in  doubt:  so  that  if  A.  make  an  attack  upon 
B.,  it  must  plainly  appear  by  the  circumstances  of  the  case  (as  tke 
manner  of  the  assault,  the  weapon,  &c.,)  that  the  life  of  B.  is  in  imflH- 
nent  danger;  otherwise,  his  killing  the  assailant  will  not  be  justifiable 
self-defence.  And  the  rule  clearly  extends  only  to  cases  of  felogy! 
for  if  one  come  to  beat  another,  or  to  take  his  goods  merely  as  a  tree* 
passer,  though  the  owner  may  justify  the  beating  of  him,  so  fiiratts^ 
make  him  desist,  yet  if  he  kill  him,  it  is  manslaughter.  But  if  a 
be  broken  open,  though  in  the  day  time,  with  a  felonious  intent,  it 
shall  be  within  the  rule.  Ist  Russell,  549. 
kiuT^uioaB  ^  statute  made' in  affirmance  of  the  common  law,  after  reciting  that 
wbo  an  it  had  been  doubted  whether,  if  any  person  should  attempt  fe1oniouel/t<>  ^ 
to  n^  or  rob  or  murder  any  persons,  in  or  near  any  common  highway,  cart-wa/f  ^ 
eommit'  or  foot- way,  or  in  their  mansions,  messuages,  or  dwelling  p1acefl|0r  |, 
attempt  to  break  any  dwelling-house  in  the  night  time,  and  sboold  j^ 
happen  in  such  felonious  intent  to  be  slain  by  those  whom  they'sbould  ^ 
so  attempt  to  rob  or  murder,  or  by  any  person  being  in  their  dwellinl  '^ 
house,  attempted  to  be  broken  open,  the  person  so  happening  to  il^f     f^ 
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lo  attempting  to  commit  murder  or  burglary,  should  forfait 
battels,  enacts,  "that  if  any  person  or  persons  be  indicted 
of  or  for  the  death  of  any  such  evil.disposed  person  or  por- 
ting to  murder,  rob,  or  burglarily  to  break  mansion-houses, 
said,  the  person  or  persons  so  indicted  or  appealed  thereof* 
eime  by  verdict  so  found  and  tried,  shall  not  forfeit  or  lose 
enements,  goods,  or  chattels,  for  the  death  of  any  such  evil 
von  in  such  manner  slain,  but  shall  be  thereof  and  for  the 
acquitted  and  discharged,"  in  like  manner  as  if  lawfully 
*the  death  of  such  person.  But  though  the  statute  only 
certain  cases,  it  must  not  be  taken  to  imply  an  exclusion  of 
istances  of  justifiable  homicide  which  stand  upon  the  same 
eason  and  justice.  So  that  the  killing  of  one  who  attempts 
irning  of  a  house,  is  free  from  forfeiture  without  the  aid  of 
—Ibid,   660. 

known  felony  is  attempted  upon  any  one,  not  only  the  party  interfbrenee 
ay  repel  force  by  force,  but  his  servant  attending  him,  or^jj^to 
erson  present,  may  interpose  to  prevent  the  mischief^  and  ^^S^ 
ue,  the  party  so  interposing  will  be  justified.     So,  where 

is  made  to  commit  arson,  or  burglary,  in  the  habi- 
'  part  of  the  owner's  family,  or  even  a  lodger,  may 
I  the  assailants,  in  order  to  prevent  the  mischief  intended. 

552. 

ses  of  mutual  combats,  or  sudden  affrays,  a  person  interfer-  mtcrftraicf 
ict  with  much  caution.     Where  indeed,  a  person  interferes  ^rwiM  in 
o  combatants  with  a  view  to  preserve  the  peace,  and  not  tOmum^ 
ith  either,  giving  due  notice  of  his  intention,  and  is  under  ^^SoJ^jg. 
ty  of  killing  one  of  them  in  order  to  preserve  his  own  life 
le  other  combatant,  it  being  impossible  to  preserve  them  by 
s,  such  killing  will  be  justifiable:  but,  in  general,  if  there 
J  and  an  actual  fighting  and  striving  between  persons,  and 

in,  and  take  part  with  one  party,  and  kill  the  other,  it  will 
fiable  homicide,  but  manslaughter. — Ibid. 

be  observed,  that  as  homicide  committed  in  the  prevention  Ttme  wiuiia 
and  atrocious  crimes,  is  justifiable  only  upon  the  plea  ofbomidde 
it  cannot  be  justified,  unless  the  necessity  continue  to  the  jutuubie. 
the  party  is  killed.     Thus,  though  the  person  upon  whom 
attack  is  first  made  be  not  obliged  to  retreat,  but  may  pur- 
m  till  he  finds  himself  out  of  danger;  yet,  if  the  felon  be 
he  has  been  properly  secured,  and  when  the  apprehension 
las  ceased,  such  killing  will  be  murder:  though  perhaps,  if 
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the  blood  were  still  hot  from  the  contest  or  pursuit,  it  might  be  held  to 
be  only  manslaughter,  on  account  uf  the  high  provocation. — Ibid. 

2d.  Excusable  Homicide. 
By  Misadventure. 
In  Self  Defence. 

By  Misadventure. — Homicide  per  infortuniumf  or  misadTeotnra^ 
is  where  a  roan  doing  a  lawful  act,  without  any  intrntion  of 
hurt,  and  using  proper  precaution  to  prevent  danger,  uolbrtu- 
natelj  kills  another:  as  where  a  man  is  at  work  with  a  hatcbet, 
and  the  head  thereof  flies  ofi)  and  kills  a  stander-bj;  or  whers 
a  person,  qualified  to  keep  a  gun,  is  shooting  at  a  mark  and 
undesignedly  kills  a  man;  for  the  act  is  lawful,  and  the  efl^tif 
merely  accidental.  So,  when  a  workman  throws  rubbish  froiD  t 
house,  in  the  ordinary  course  of  his  work,  by  which  a  person  under* 
neath  is  killed,  this  is  homicide  by  misadventure  only,  if  it  were  done 
in  a  retired  place,  where  there  was  no  probability  of  persons  pasBiog 
by,  and  none  had  been  seen  about  the  spot  before;  or  if  timely  sod 
proper  warning  were  given  to  such  as  might  be  below.  So,  wheret 
person  is  moderately  correcting  his  child,  a  master  his  apprenticei  or 
scholar,  or  an  ofRcer  punishing  a  criminal,  (as  by  whipping,)  and  hap- 
pens to  occasion  his  death,  it  is  only  misadventure;  for  the  act  of 
correction  was  lawful:  but  if  he  exceeds  the  bounds  of  moderation^ 
either  in  the  manner,  the  instrument,  or  the  quantity  of  punishment, 
and  death  ensues,  it  is  manslaughter  at  least;  and  in  some  caiei 
(according  to  circumstances)  murder;  for  the  act  of  immoderate  cor- 
rection, is  unlawful.  Likewise  to  whip  another's  horse,  whereby  be 
runs  over  a  child  and  kills  him,  is  held  to  be  accidental  death  in  the 
rider,  for  he  has  done  nothing  unlawful:  but  it  is  manslaughter  intke 
person  who  whipped  him,  for  the  act  was  a  trespass,  and  at  best  a  piece 
of  idleness  of  inevitable  dangerous  consequence.  Where  one  is  law- 
fully using  an  innocent  diversion,  as  shooting  at  butts,  or  at  a  bird,  &c.» 
by  the  glancing  of  an  arrow,  or  such  like  accident,  kills  another,  this 
is  only  homicide  by  misadventure.  So,  where  a  person  happed  to 
kill  another  in  playing  a  match  of  foot  ball,  wrestling,  or  such  like 
sports,  which  are  attended  with  no  apparent  danger  of  life,  and  inten- 
ded only  for  the  trial,  exercise  and  improvement  of  the  strengfhi 
courage  and  activity  of  the  parties.  In  general,  if  death  ensues  in 
consequence  of  an  idle,  dangerous,  and  unlawful  sport,  the  slayer  u  j 
guilty  of  manslaughter,  and   not  misadventure  only,  for  these  tf® 
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ct8.  Thus  y  if  a  man ,  by  shooting  of  a  gun ,  or  throwing  stones 
*  highway,  or  other  place  where  men  usually  resort,  by  throw- 
at  another  wantonly,  in  play,  which  is  a  dangqrous  spo^,  and 
B  ieast  appearance  of  any  good  intent ;  or  by  doing  any 
I  idle  action  as  cannot  but  endanger  the  bodily  hurt  of  some 
er;  or  by  tilting  or  playing  at  hand-sword  without  the  king's 
;  or  by  parrying  with  naked  swords,  covered  with  buttons 
Its,  or  with  swords  in  the  scebbard,  or  such  like  rash  sports, 
mot  be  used  without  the  manifest  hazard  of  life,  he  is  guilty 
Jghter.     2d  Tomlins,  100. 

'•defence. — Homicide  in  a  man's  own  defence,  seems  to  be, 
S  who  hath  no  other  possible  means  of  preserving  his  life  from 
combats  with  him,  on  a  sudden  quarrel,  kills  th*e  person  by 
is  reduced  to  such  an  inevitable  necessity.  And  not  only  he 
I  an  assault,  retreats  to  a  wall,  or  some  such  strait,  beyond 
can  go  no  farther  before  he  kills  the  other,  is  judged  by  the 
upon  an  unavoidable  necessity;  but  also  he,  who  being  assaul- 
1  a  manner,  and  in  such  a  place  that  he  cannot  go  back,  with- 
istly  endangering  his  life,  kills  the  other  without  retreating 
nd  notwithstanding  a  person  who  retreats  from  an  assault 
1,  give  the  other  wounds  in  his  retreat,  yet  if  he  give  him 
wound  until  he  got  thither,  and  then  kill  him,  he  is  guilty 
[e,  86  defendendo  only.  But  if  the  mortal  wound  was  first 
in  it  is  manslaughter.  And  an  officer  who  kills  one  that 
Q  in  the  execution  of  his  office,  and  even  a  private  person 
>ne  who  feloniously  assaults  him  in  the  highway,  may  justify 
irithout  ever  giving  back  at  all.  But  if  a  person,  upon 
dpense,  strike  another,  and  then  fly  to  the  wall,  and  there 
I  defence  kills  the  other,  this  is  murder.  Hereof  there  can 
issanes,  either  before  or  aAer  the  act,  because  it  is  not  done 
onious  intent,  but  upon  inevitable  necessity.     Grimke,  222, 

dd.  Felonious  Homicide^ 
illing  of  a  human  creature,  of  any  age  or  sex,  without  just!- 

excuse. 

a  slave  under  sudden  heat, — If  any  person  shall  kill 
on  sudden  heat  and  passion,  such  person,  on  conviction,  shall 
a  sum  not  exceeding  five  hundred  dollars,  and  be  imprisoned 
ling  six  months.  6th  S.  L.,  p.  158,  sec.  2d. 
tghter. — Is  the  unlawful  killing  of  another  without 
ther  express  or  implied ;  which  may  be  voluntarily  upon  a 
87 
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•udden  heat,  or  involuntarily,  but  in  the  commission  of  some  an 
act. 

WortboT  It  has  been  shewn,  that  the  most  grievous  words  ofreproacl 
'  temptuous  and  Insulting  actions  or  gestuies,  or  trespasses  i 
lands  or  goods,  will  not  free  the  party  killing  from  the  guilt  of  n 
if  upon  such  provocation  a  deadly  weapon  was  made  use  of 
intention  to  kill,  or  to  do  some  great  bodily  harm,  was  otherwis 
ifested.  Buc  if  no  such  weapon  be  used,  or  intention  manifesti 
the  party  so  provoked  give  the  other  a  box  on  the  ear,  or  stril 
with  a  stick  or  other  weapon  not  likely  to  kill,  and  kill  him  un 
and  against  his  intention,  it  will.be  only  manslaughter.  It  is,  i 
said  to  have  been  held  in  one  case,  that  words  of  menace  of 
harm,  are  a  sufficient  provocation  to  reduce  the  offence  of  kil 
manslaughter:  but  it  has  been  considered  that  such  words  ou 
least,  to  be  accompanied  by  some  act  denoting  an  immediate  in 
of  following  them  up  by  an  actual  assault.  But  though  w< 
slighting,  disdain,  or  contumely,  will  not  of  themselves  make 
provocation  as  to  lessen  thecrime  into  manslaughter,  yet  it 
that  if  A.  give  indecent  language  to  B.,  and  B.  thereupon  str 
but  not  mortally,  and  then  A.  strike  B.  again,  and  then  B.  li 
that  this  is  but  manslaughter.  The  stroke  by  A.  was  deemed 
provocation,  and  the  conflict  a  sudden  falling  out ;  and  on 
grounds  the  killing  was  considered  as  only  manslaughter,  li 
sel,  486. 

PfofoeaUoD      When  an  assault  is  made  with  violence  or  circumstances  o 

W  MMUllt* 

nity  upon  a  man's  person,  as  by  pulling  him  by  the  nose,  s 
party  so  assaulted  kills  the  aggressor,  the  crime  will  be  redi 
manslaughter,  in  case  it  appears  that  the  assault  was  resented 
diately,  and  the  aggressor  killed  in  the  heat  of  blood,  the/uror 
occasioned  by  the  provocation.  So  if  A.  bn  passing  along  the 
and  B.  meeting  him,  (there  being  convenient  distance  betw 
and  the  wall)  take  the  wall  of  him  and  justle  him,  and  thereu] 
kill  B.,  it  is  said  that  such  justling  would  amount  to  a  prove 
which  would  make  the  killing  manslaughter.  And  again  it  i 
to  have  been  considered,  that  where  A.  riding  on  the  road,  B.*v 
the  horse  of  A.  out  of  the  track,  and  then  A.  alighted  and  kil 
it  was  only  manslaughter.  But,  in  the  two  last  cases,  it  shoul 
that  the  first  aggression  must  have  been  accompanied  with  c 
stances  of  great  violence  or  insolence;  for  it  is  not  every  trivi 
vocation,  which,  in  point  of  law,  amounts  to  an  assault,  that 
courtt  redace  the  crime  of  the  paity  killing  to  manslaughter. 
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till  Dot  be  considered  as  sufficient  provocation  to  extenuate 
where  the  revenge  is  disproportioned  to  the  injury,  and  out- 
and  barbarous  in  its  nature :  but,  when  the  blow  which  gave 
ocation  has  been  so  violent,  as  reasonably  to  have  caused  a 
ransport  of  pauion  and  heat  of  blood,  the  killing  which  ensued 
regarded  as  the  consequence  of  human  infirmity,  and  entitled 
t  consideration.  Thus,  where  a  woman,  after  some  words 
on  both  sides,  gave  a  soldier  a  box  on  the  ear,  which  the 
itumed,  by  striking  her  on  her  breast  with  the  pommel  of  his 
iod  the  woman  then  running  away,  the  soldier  pursued,  and 
her  in  the  back  with  his  sword;  Holt.,  C.  J.,  at  first  con- 
t  to  be  murder;  but,  upon  its  coming  out  in  the  progresa  of 
that  the  woman  had  struck  the  soldier  with  a  patten  on  the 
ti  great  force,  so  that  the  blood  flowed,  it  was  boMen  clearly  to 
•re  than  manslaughter.  In  this  case,  the  smart  of  the  soldier's 
ad  the  efiTusion  of  blood,  might  possibly  have  kept  his  indig« 
iling  to  the  moment  of  the  fact.  1  Russell,  487. 
a  man  finds  another  in  the  act  of  adultery  with  his  wife,  and  prefooataii 
in  the  first  transport  of  passion,  he  is  only  guilty  of  man-  KJtSS!"* 
,  and  that  in  the  lowest  degree;  for  the  provocation  is  griev* 
I  as  the  law  reasonably  concludes  cannot  be  borne  in  the 
(port  of  passion.  But  it  has  already  been  shewn,  that  the 
'  an  adulterer  deliberately,  and  upon  revenge,  would  be  mur- 
Russ.,  488. 

are  instances  where  slight  provocations  have  been  consid*  piwoeatiow 
xtenuating  the  guilt  of  homicide,  upon  the  ground,  that  the  kind, eic.^ 
»f  the  party  killing  upon  such  provocations,  might  fiiirly  be 
I  to  an  intention  to  chastise,  rather  than  to  a  cruel  and  im- 
malice.  But,  in  cases  of  this  kind,  it  must  appear,  that  the 
nt  was  not  urged  with  brutal  violence,  nor  greatly  dispro- 
to  the  offence;  and  the  instrument  must  not  be  such  as,  from 
,  was  likely  to  endanger  life.  Thus,  where  A,  finding  a 
*  on  his  land,  in  the  first  transport  of  his  passion,  beat  him, 
;kily  happened  to  kill  him,  it  was  holden  to  be  manslaughter: 
St  be  understood,  that  he.  beat  him,  not  with  a  mischievous 
but  merely  to  chastise  him  for  the  trespass,  and  to  deter  him 
mitting  it  again.  And  of  the  case  of  the  keeper  of  a  park, 
ing  a  boy  stealing  wood  in  his  master's  ground,  tied  him  to  a 
lil,  and  beat  him,  upon  which  the  horse  running  away,  the 
killed;  it  is  said,  that  if  the  chastisement  had  been  more 
,  it  had  been  but  manslaughter;  for,  between  persons  nearly 


bit 
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connected  together  by  civil  and  natural  ties,  the  law  admiti  the  hne 
of  a  provocation  done  to  one  to  be  felt  by  the  other.     And  a  fortiori, 
if  the  master  had  himself  caught  the  trespasser,  and  beat  him  in  adi 
a  manner  as  showed  a  desire  only  to  chastise  and  prevent  a  repelitkm 
of  the  offence,  but  had  unfortunately,  and  against  his  intent,  killed  huif 
it  would  only  have  been  manslaughter. — lb. 
Duekinca        Where  a  person,  whose  pocket  has  been  picked,  encouraged  by  a 
p    pocket   ^QQ^Q„fgQ  of  people,  threw  the  pickpocket  into  an   adjoining  pood,  ii 
order  to  avenge  the  theft,  by  ducking  him,  but  without  any  apptnit 
»  intention  to  take  away  his  life,  and  the  pickpocket  was  drowned,  il 

was  ruled  to  be  only  manslaughter;  for  though  this  mode  of  paaiib- 
ment  is  highly  unjustifiable  and  illegal,  yet  the  law  respects  the  iBfi^ 
mities  and  imbecilities  of  human  nature,  when  certain  provocatiosi 
are  given.     1st  Russ.,  489. 
Ffttherta-         In  a  case  where  the  prisoner's  son  having  fought  with  another  hof, 
quarrel  of     and  been  beaten,  ran  home  to  his  father,  all  bloody,  and  the  frthe? 
presently  took  a  cudgel,  ran  three  quarters  of  a  mile,  and  struck  tbe 
other  boy  upon  the  head,  upon  which  he  died;  it  was  ruled  to  be 
manslaughter,  because  done  in  sudden  heat  and  passion:  but  tbe  tns 
grounds  of  the  judgement  seem  to   have  been,  that  the  accident  bsp> 
pened  by  a  single  stroke  given  in  heat  of  blood,  with  a  cudgel,  Ml 
likely  to  destroy,  and  that  death  did  not  immediately  ensue.— lb. 
Suddoi  If,  upon  a  sudden  quarrel,  tbe  parlies  6ght  upon  the  spot,  or  ifthej 

^        '       presently  fetch  their  weapons,  and  go  into  a  field  and  fight,  aod  one 
of  them  be  killed,  it  will  be  but    manslaughter,  because  it  may  be 
presumed  that  the  blood   never  cooled.     And  it  must  be  obsenredf 
with  regard  to  sudden  rencounters,  that  when  they  are  begun,  the  hloodi 
previously  too  much  heated,  kindles  afresh  at  every  pass  or  blow;  sad 
in  the  tumult  of  the  passions,  in  which  mere  instinct,  self-presenratics, 
has  no  inconsiderable  share,  the  voice  of  reason  is  not  heard  ;  tbere* 
fore  the  laws,  in  condescension  to  the  infirmities  of  flesh  and  blood, 
has  extenuated  the  ofience.     1st  Russ.,  495. 
FifMbiow        ^'  "^^^  provoking  language  or  behaviour  to  B.,  and  B.  strikesbim, 
1?^^**'  upon  which  a  combat  ensues,  in  which  A.  is  killed;  this  is  holdento 
SofS"**  ^®  manslaughter;  for  it  was  a  sudden  aflfray,  and  they  fought  upoa 
•qoai.         equal  terms;  and  in  such  combats,  upon  sudden  quarrels,  it  nuUten 
not  who  gave  the  first  blow.     But  it  would  be  otherwise,  if  tbe  terof 
were  not  equal,  and  if  the  party  killing  sought  or  took  undue  advantsge; 
as  ifB.  in  the  foregoing  case,  had  drawn  his  sword  and  made  hispM 
at  A.,  the  sword  of  A.  being  then  undrawn,  and  thereupon  A.  bad 
drawn,  and  a  combat  had  ensued,  in  which  A.  had  been  killed;  kf 
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tUs  would  have  been  murder,  iiiasmuch  at  B.,  by  making  the  pau, 
Us  adversary's  sword  being  undrawn,  showed  that  he  sought  his  blood. 
And  A's  endeavor  to  defend  himself,  which  he  had  a  right  to  do,  will 
not  excuse  B.:  but  if  B.  had  first  diawn,  and  forborne  till  his  adver- 
mrj  had  drawn  too,  it  had  been  no  more  than  manslaughter.  1 
Roaiell,  496. 

It  has  been  shewn  that  where  death  ensues  from  an  act  done  in  the  Death  f^om 
pmecution  of  a  felonious  intention,  it  will  be  murder:  but  a  distinction  f^** 


iitiken  in  the  case  of  an  act  done  with  the  intent  only  of  committing 
^  iwre  trespass;  as  if  death  ensues  from  such  act,  the  offence  will  be 
obIt  manslaughter.  Thus,  though  if  A.  shoot  at  the  poultry  of  B., 
Ultoding  to  steal  them,  and  by  accident  kill  a  man,  it  will  be  murder; 
yet,  if  he  shoot  at  them  wantonly,  and  without  any  such  felonious 
intention,  and  accidentally  kill  a  man,  the  oflfenoe  will  be  only  man- 
slaughter. And  any  one  who  voluntarily,  knowingly,  and  unlawfully, 
isteods  hurt  to  the  person  of  another,  though  he  intend  not  death,  yer, 
if  death  ensue,  is  guilty  of  murder  or  manslaughter,  according  to  the  cir- 
comstances  of  the  nature  of  the  instrument  used,  and  the  manner  of  using 
It,  SB  calculated  to  produce  great  bodily  barm  or  not.  And  if  a  man 
he  doing  an  unlawful  act,  though  not  intending  bodily  ha/m  to  any 
^  as  if  he  be  throwing  a  stone  at  another's  horse,  and  hit  a  person 
^  kill  him,  it  is  manslaughter.  But  it  seems  that  in  cases  of  this 
Ufid,  the  guilt  would  rather  depend  upon  one  or  other  of  these  cir- 
CQDistances,  either  that  the  act  might  probably  breed  danger,  or  that 
it  was  done  with  a  mischievous  intent. — Ist  Russell,  527. 

Where  sports  are  unlawful  in  themselves,  or  productive  of  danger,  Death 
'iot,  or  disorder,  so  as  to  endanger  the  peace,  and  death  ensue  in  the  tSm 
pirsnit  of  them,  the  party  killing  is  guilty  of  manslaughter.  Such  !^'*  ^* 
i^nly  sports  and  exercises  as  tend  to  give  strength,  activity,  and  skill 
in  the  use  of  arms,  and  are  entered  into  as  private  recreations  amongst 
Aiends,  are  not,  however,  deemed  unlawful  sports:  but  prize  fighting, 
public  boiing  matches,  or  any  other  sports  of  a  similar  kind,  which 
^  eihiblted  for  lucre,  and  tend  to  encourage  idleness  by  drawing 
together  a  number  of  disorderly  people,  have  met  with  a  different  con- 
sideration. For  in  these  last  mentioned  cases,  the  intention  of  the 
Krties  is  not  innocent  in  itself,  each  being  careless  of  what  hurt  may 
^  given,  provided  the  promised  reward  or  applause  be  obtained;  and 
Meetings  of  this  kind  have  also  a  strong  tendency  in  their  nature  to  a 
.  Weachof  the  peace.  Therefore,  where  the  prisoner  had  killed  his  oppo. 
i^ttnt  in  a  boxing  match ,  it  was  holden  that  he  was  guilty  of  manslaughter; 
though  he  had  been  challenged  to  fight  by  his  adversary  for  a  public 
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trial  of  skill  in  boxing,  and  wai  also  urged  to  engage  bj  taunts;  and 
the  occasion  was  sudden. — Ibid, 
officmof        Though  officers  of  justice  are  authorized  to  execute  their  dotiesii 
•eung         a  proper  and  legal  manner,  notwithstanding  any  resistance  whiek 
improperif.  ^^^  ^^  mhde  to  them;  jet  they  should  not  come  to  extremities  opoi 
every  slight  interruption,  nor  unless  there  be  a  reasonable  necewtf. 
Therefore,  where  a  collector,  having  distrained  for  a  duty,  laid  hoMaf 
a  maid  servant  who  stood  at  the  door  to  prevent  the  distress  bei^ 
carried  away,  and  beat  her  head  and  back  several  times  againit  ths 
•  door-post,  of  which  she  died;  although  the  Court  held  her  oppositioi 

to  the  officer  to  be  a  sufficient  provocation  to  extenuate  the  homiddot 
yet  they  were  clearly  of  opinion  that  he  was  guilty  of  manslaugiilari 
in  so  &r  exceeding  the  necessity  of  the  cas«. — 1  Russell,  528. 
correetiaotii     Moderate  and  reasonable  correction  may  properly  be  given  bf 
parents,  roasters,  and  other  persons,  having  authority  tn /on>  ioaa* 


ftffwjwiriffiti  ' 


iicOf  to  those  who  are  under  their  care:  but  if  the  correction  be  i 
derate  or  unreasonable,  either  in  the  measure  of  it,  or  in  the  inatro* 
ment  made  use  of  for  that  purpose,  it  will  be  either  murder  or 
manslaughter,  according  to  the  circumstances  of  the  case.  If  it  be 
done  with?  a  dangerous  weapon,  likely  to  kill  or  maim,  due  regard 
being  always  had  to  the  age  and  strength  of  the  party,  it  will  bemor. 
der;  but  if  with  a  cudgel  or  other  thing  not  likely  to  kill,  though 
improper  for  the  purpose  of  correction,  it  will  be  manslaughter,  lit 
Russell,  532. 

Where  persons  employed  about  such  of  their  lawful  occupatloni, 
foUowitfs  £^^^  whence  danger  may  probably  arise  to  others,  neglect  the  ordi- 
nary cautions,  it  will  be  manslaughter  at  least,  on  account  of  such 
negligence.  Thus,  if  workmen  throw  stones,  rubbish,  or  other  thinp 
from  a  house,  in  the  ordinary  course  of  their  business,  by  which  a 
person  underneath  happens  to  be  killed,  if  they  did  not  look  out  attl 
give  timely  warning  to  such  as  might  be  below,  and  there  was  eres 
a  small  probability  of  persons  passing  by,  it  shall  be  manslaughter.  It 
was  a  lawful  act,  but  done  in  an  improper  manner.  It  has  indeed 
been  said,  that  if  this  be  done  in  the  streets  of  London,  or  other  popu- 
lous towns,  it  will  be  manslaughter,  notwithstanding  such  cautioQ  be 
used.  But  this  must  be  understood  with  some  limitation.  li  it  be 
done  early  in  the  morning,  when  few  or  no  people  are  stirring,  ftod 
the  ordinary  caution  be  used,  the  party  may  be  excubable:  but  when 
the  streets  are  full,  such  ordinary  caution  will  not  suffice;  for  in  the 
hdrry  and  noise  of  a  crowded  street,  few  people  hear  the  wamiog*  or 
sufficiently  attend  to  it.     1st  Russell,  535. 
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lie  punisbnient  of  maDslaughter  was  fbrroerlj  brandingt  and  for-  PunidiiiMnt 
ire  of  goods  and  chattels,  but  since  their  abolition  in  this  State,  it  is  Biaociiter. 
V  punishable  by  fine  aq^  imprisonment.  * 

Murder. — Is  the  killing  any  person  under  the  King's  peace,  with 
lice  aforethought,  either  express  or  implied.  By  stat*  I  Jas.  8, 2d  S. 
1 507,  it  is  enacted,  *Hhat  every  person  and  persons,  which,  after 
e  month  next  ensuing  the  end  of  this  present  session  of  Parliament, 
aQ  stab  or  thrust  any  person  or  persons  that  bath  not  then  any 
Mpon  drawn,  or  that  hath  not  then  first  stricken  the  party  which 
ill  so  stab  or  thrust,  so  as  the  person  or.persons  so  stabbed  or  thrust,  • 

all  thereof  die  within  the  space  of  six  months  then  next  following^ 
tliough  it  cannot  be  proved  that  the  same  was  done  of  malice  fore- 
might,  yet  the  party  so  offending,  and  being  thereof  convicted  by 
idict  of  twelve  men,  confession  or  otherwise,  according  to  the  laws 
this  realm,  shall  be  excluded  from  the  benefit  of  his  or  their  clergy 
id  sofier  death  as  in  case  of  wilfiil  murder. 

lit.  Of  the  Pabty  Killing. 

8d.   Of  thb  Party  Killed. 

3d.   Of  the  Means  of  Killing. 

Cth.  Of  the  Malice. 

5th.  Of  the  Aiders,  Abettors,  and  Accessaries. 

3th.  Of  the  Place  of  Trial. 


1st.  Of  the  Party  Killing. 

Ele  must  be  of  sound  memory  and  discretion;  for  lunatics  or  infants 
)  incapable  of  committing  any  crime,  unless  in  such  cases  where 
y  show  a  consciousness  of  doing  wrong,  and  of  course  a  discretion 
discernment  between  good  and  evil.  4th  B.  C,  195. 
The  person  committing  the  crime  must  be  a  free  agent,  and  not 
!)ject  to  actual  force  at  the  time  the  fact  is  done.  Thus  if  A.  by  force 
Le  the  arm  of  B.,  in  which  is  a  weapon,  and  therewith  kill  C,  A.  is 
Oty  of  murder,  but  not  B.  But  if  it  be  only  a  moral  force  put  upon 
,  as  by  threatening^  him  with  duress  and  imprisonment,  or  even  by 
I  assault  to  the  peril  of  his  life,  in  order  to  compel  him  to  kill  C,  it  is 
>  legal  excuse.  If,  however,  A.  procures  Bm  an  idiot,  or  lunatic,  to 
U  C,  A.  is  guilty  of  the  murder  as  principal,  and  B.  is  merely  an 
ntniment.  So  if  A.  lay  a  trap  or  pitfiill  for  B.,  whereby  B.  is  killed, 
•  is  guilty  of  the  murder  as  a  principal  in  the  first  degree,  the  trap  or 
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pitfidl  being  onlj  the  instruments  of  death.     If  one  persuade  another 
to  kill  himself,  the  adviser  is  guilty  of  murder;  and  if  the  partj  takes 
poison  himself  hj  the  persuasion  of  another,  in  the  absence  of  tht 
persuader,  yet  it  is  a  killing  by  the  persuader;  and  he  is  principal  ii 
it,  though  absent  at  the  taking  oi  the  poison.     And  he  who  kib 
another  upon  bis  desire  or  command  is,  in  the  judgement  of  thehi^ 
as  much  a  raurderei  as  if  he  had  done  it  merely  of  his  own  head.    1 
Russell,  423. 
8ain«iiot         On  the  principle,  that  it  is  not  murder  in  the  party  killing,  if  be  set 
e«t2aca«i.  tinder  the  influence  of  force,  certain  juries  have  refused  to  coBfid 
slaves  of  murder,  where  the  killing  was  by  the  command,  in  the  pit*  • 
sence,  and   under  fear  of  the  master.    And  this  idea  seems  to  b| 
sustained  by  the  case  of  the  St^te  vs.  Slater,  sentenced  by  Jodlp 
Wild,  1st  Hall's  JournaU  page  67;  and  also  by  the  opinion  of  Jodlp 
O'Neall,  in  the  case  of  the  State  vs.  Crank,  2  Bailey,  76,  where  it  ii 
said,  *4f  a  slave  be  forced  by  his  owners,  against  his  will,  to  kill  sli- 
ther, the  slave  acting  without  a  will,  but  by  his  master's  coropultioii 
would  be  the  bloody  instrument  of  his  cruelty,  but  might  be  guilty  of 
no  legal  offence;  the  master  would  be  guilty  of  murder. 

2d.  The  Party  Killed. 

Murder  may  be  committed  upon  any  person  within  the  King's  pesee. 
Therefore,  to  kill  an  alien  enemy  within  the  kingdom,  unless  it  be  is 
the  heat  and  actual  exercise  of  war,  or  to  kill  a  Jew,  or  outlaw,  one 
attainted  of  felony,  or  one  in  b,  prcBtnunire^  is  as  much  murder  u  to 
kill  the  most  regular  bom  Englishman.  1st  Russell,  424. 
Chn^rentn  -^^  infant  in  its  mother's  womb,  not  being  in  rerum  nature^  isjot 
considered  as  a  person  who  can  be  killed  within  the  description  of 
murder;  and  therefore  if  a  woman,  being  quick  or  great  with  cbiU; 
take  any  potion  to  cause  an  abortion,  or  if  another  give  her  any  sock 
potion,  or  if  a  person  strike  her,  whereby  the  child  within  ker  if 
killed,  it  is  not  murder  nor  manslaughter.  But  by  a  recent  itttnte, 
any  person  wilfully  or  maliciously  administering  poison,  to  cauee  or 
procure  the  miscarriage  of  any  woman,  then  being  quick  with  chiUf 
is  guilty  of  a  capital  offence;  and  any  persons  administering  medicioei 
to  women  not  quick  with  child,  with  intent  to  procure  miscarrisge,if 
guilty  of  felony.  Where  a  child,  having  been  born  alive,  afterwarii 
died  by  reason  of  any  potions  or  bruises  it  received  in  the  womb,  it 
seems  always  to  have  been  the  better  opinion,  that  it  was  murder  in 
such  as  administered  or  gave  them.     1st  Russell,  424, 6th  S.  L.,  12^8* 


Um 
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3i,  The  means  of  KUling, 
The  killing  may  be  c^^ected  by  poisoning,  striking,  starving, 
owning,  and  a  thousand  ^kher  forms  of  death  by  which  human  nature 
Ey  be  overcome.  But  there  must  be  some  external  violence,  or 
(rporal  damage,  to  the  party;  and  therefore  where  a  person,  either 
r  working  upon  the  fancy  of  another,  or  by  harsh  and  unkind  usage. 
Its  him  into  such  passions  of  grief  or  fear  that  he  dies  suddenly,  or 
Mitracts  some  disease  which  causes  his  death,  the  killing  is  not  such 
I  the  law  can  notice.  If  a  man,  how  ever,  does  an  act,  the  probable 
oasequence  of  which  may  be,  and  eventually  is,  death,  such  killing 
my  be  murder;  although  no  stroke  be  struck  by  himself,  and  no 
itting  may  have  been  primarily  intended  :  as  where  a  person  carried 
imk  &ther,  against  his  will,  in  a  severe  season,  from  one  town  to 
nother,  by  reason  whereof  he  died  ;  or  where  a  harlot,  being  deliv- 
md  of  a  child,  left  it  in  an  orchard  covered  only  with  leaves,  in  which 
mdition  it  was  killed  by  a  kite ;  or  where  a  child  was  placed  in  a 
log-stye,  where  it  was  devoured.  In  these  cases,  and  also  where  a 
mU  was  shifted  by  parish  officers,  from  parish  to  parish,  till  it  died 
or  want  of  care  and  sustenance ,  it  was  considered  that  the  acts  so 
iooe,  wilfully  and  deliberately,  were  of  malice  prepense.  1st  Rus- 
ell,  425. 

Forcing  a  person  to  do  an  act  which  is  likely  to  produce  his  death, 
ad  which  does  produce  it,  is  murder ;  and  threats  may  constitute 
■eh  force.  The  indictment  charged,  first,  that  the  prisoner  killed 
lis  wife  by  beating ;  secondly,  by  throwing  her  out  of  the  window; 
ad,  thirdly  and  fourthly,  that  he  beat  her  and  threatened  to  throw 
lerout  of  the  window,  and  to  murder  her;  and  that  by  such  threats 
ho  was  so  terrified,  that,  through  fear  of  his  putting  his  threats  into 
zocntion,  she  threw  herself  out  of  the  window,  and  of  the  beating 
ad  bruises  received  by  the  fall,  died.  There  was  strong  evidence 
kat  the  death  of  the  wife  was  occasioned  by  the  blows  she  received 
«fore  her  &11 ;  but  Heath,  J.,  Gibbs,  J.,  and  Bayley,  J.,  were  of 
fiaion,  that  if  her  death  was  occasioned  partly  by  the  blows  and 
•itly  by  the  fall,  yet  if  she  was  constrained  by  her  husband's  threats 
f further  violence,  and  from  a  well  grounded  apprehension  of  his 
biag  such  further  violence  as  would  endanger  her  life,  he  was 
aswerable  for  the  consequences  of  the  fall,  as  much  as  if  he  had 
bown  her  out  of  the  window  himself:  the  prisoner,  however,  was 
eqoitted,  the  jury  being  of  opinion  that  the  deceased  threw  hercelf 
H  of  the  window  from  her  own  intemperance,  and  not  under  the 

floence  of  the  threats.— lb. 
38 
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B7  Bifii-  Upon  the  same  principles,  wbere  there  is  found  to  be  actaal  mtliee. 
CwsbiMife  or  a  wilful  dispopition  to  injure  another,,  pr  an  obstinate  perseveraoet 
i^flodolk  in  doing  an  act  necessarily  attended  ^itlr  danger,  without  regard  Is 
the  consequences;  as  if  a  master,  bj  premeditated  negligence,  sr 
harsh  usage,  cause  the  death  of  his  apprentice,  it  will  be  monlsr. 
Thus,  where  the  prisoner,  upon  his  apprentice  returning  to  him  fnm 
Bridewell,  whither  he  had  been  sent  for  misbehaTiour,  in  a  lowjsrf 
distempered  condition,  did  not  take  that  care  of  him  which  his  sil» 
tion  required,  and  which  he  might  have  done;  not  having  siiftred 
him  to  be  in  a  bed  on  account  of  the  Termin,  but  baring  mide  kii 
lie  on  the  boards  for  some  time  without  covering,  and  without  eosh 
mon  medical  care;  and  the  death  of  the  apprentice,  in  the  opiaioaif 
the  medical  persons  who  were  examined,  was  mosi  probably  scci* 
sioned  bj  his  ill  treatment  in  Bridewell,  and  the  want  of  care  wkl 
he  went  home;  and  the  medical  persons  inclined  to  think,  that  if  ki 
had  been  properly  treated  when  he  came  home,  he  might  have  reen* 
ered ;  the  Court  under  these  circumstances,  and  others  in  hvmr  i 
the  prisoner,  left  it  to  the  jury  to  consider,  whether  the  death  of  Ai 
apprentice  was  occasioned  by  the  ill  treatment  he  received  firon  Ml 
master  after  returning  from  Bridewell,  and  whether  that  ill  treatnitf 
amounted  to  evidence  of  malice;  in  «vhich  case  they  were  to  ffaid  lii 
guilty  of  murder.  And  in  a  more  modem  case,  a  prisoner  was  fooai 
guilty  of  murder  in  causing  the  death  of  his  apprentice,  by  not  prsvi* 
ding  him  with  sufficient  food  and  nourishment.  The  prisoner,  Chiiiil  * 
Squire,  and  his  wife,  were  both  indicted  for  the  murder  of  a  boy,id0 
was  bound  as  a  parish  apprentice  to  the  prisoner,  Charles;  aaJt 
appeared  upon  the  trial,  that  both  the  prisoners  had  used  the  appiM* 
tice  in  a  most  crael  and  barbarous  manner,  and  had  not  provided  Hi 
with  sufficient  food  and  nourishment ;  but  the  surgeon  who  open' 
the  body,  deposed,  that  in  his  judgement  the  boy  died  from  dehiEtp 
and  for  want  of  proper  food  and  nourishment,  and  not  from  the  wooA 
^.,  which  he  had  received.  Lawrence,  J.,  upon  this  evidence,  wM 
of  opinion  that  the  case  was  defective  as  to  the  wife,  as  it  was  net  M 
duty  to  provide  the  apprentice  with  sufficient  food  and  nourishineA 
she  being  the  servant  of  her  husband,  and  so  directed  the  jury,  lAl 
acquitted  her;  but  the  husband  was  found  guilty  and  executed.  U 
Russ.,  426. 

If  a  man  has  a  beast  that  is  used  to  do  mischief,  and  he,  knowif 
it,  suffers  it  to  go  abroad,  and  it  kills  a  man,  this  has  been  considei^ 
by  some  as  manslaughter  in  the  owner:  and  it  is  agreed  by  all  thrt 
such  a  person  is  guilty  of  a  very  gross  misdemeanor:  and  iif  a  mtt 
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irposelj  turn  such  an  animal  loose,  knowing  its  nature,  it  is  with  us 
u  in  the  Jewish  law)  as  much  murder  as  if  he  had  incited  a  bear  or 
»dog  to  worry  people;  ai^'thjs,  though  he  did  it  merely  to  frighten 
iMm,  and  make  what  is  called  sport.     1  Russ.,  427. 

It  is  agreed,  that  no  person  shall  be  adjudged  by  any  act  whatever  tim  of 
la  kill  another,  who  does  not  die  thereof  within  a  year  and  a  day  after 
Ihe  stroke  received,  or  cause  of  death  admmistered,  in  the  computa- 
iisa  of  which,  the  whole  day  upon  which  the  hurt  was  done  is  to  be 
ndconed  the  first.     1st  Russ.,  428. 

Questions  may  occasionally  arise  as  to  the  treatment  of  the  wound 
mhuti  received  by  the  party  killed.  Upon  this  subject,  it  has  been^^"^**"*^ 
nled,  that  if  a  man  give  another  a  stroke,  not  in  itself  so  mortal  but 
4it  with  good  care  he  might  be  cured^  yet  if  the  party  die  of  thi« 
inraad  within  the  year  and  day,  it  is  murder,  or  other  species  of  homi- 
cide,  as  the  case  may  be :  though  if  the  wounds  or  hurts  be  not  mor- 
lil,  and  it  shall  be  made  clearly  and  certainly  to  appear,  that  the 
4Mk  of  the  party  was  caused  by  ill  applications  by  himself  or  those 
•kot  him,  of  unwholesome  salves  or  medicines,  and  not  by  the  wound 
"^kort,  it  seems  that  thi3  is  no  species  of  homicide.  But  when  a 
iMad,  not  in  itself  mortal,  for  want  of  proper  applications,  or  from 
Mglecty  turns  to  a  gangrene  or  a  fever,  and  that  gangrene  or  fever 
ii  the  immediate  cause  of  the  death  of  the  party  wounded,  the  party 
^  whom  the  wound  is  given  is  guilty  of  murder,  or  manslaughter! 
iseofding  Co  the  circumstances :  for  though  the  fever  or  gangrene, 
iri  not  the  wound,  be  the  immediate  cause  of  the  death,  yet  the 
vsood  being  the  cause  of  the  gangrene  or  fever,  is  the  immediate 
ttose  of  the  death,  causa  causaiu  Thus,  it  was  resolved,  that  if  one 
|if6B  wounds  to  another,  who  neglects  the  cure  of  them,  or  is  disor- 
My  and  doth  not  keep  that  rule  which  a  person  wounded  should  do, 
fet  if  ha  die,  it  is  murder  or  manslaughter,  according  to  the  circum- 
ittnces;  because  if  the  wounds  had  not  been,  the  man  had  not  died  : 
lad  therefore,  neglect  or  disorder  in  the  person  who  received  the 
^Mnds,  shall  not  excuse  the  person  who  gave  them. — lb. 

Ifa  man  be  sick  of  some  disease,  which,  by  the  course  of  nature,  KOifava 
^giit  possibly  end  his  life  in  half  a  year,  and  another  gives  him  a  ^^ 
^ftmnd  or  hurt  which  hastens  his  death,  by  irritating  and  provoking 
^  disease  to  operate  more  violently  or  speedily,  this  is  murder  or 
^r  homicide,  according  to  the  circumstances,  in  the  party  by  whom 
*^  wound  or  hurt  was  given:  for  the  person  wounded  does  not  die 
^ly  ex  visiiatione  Dei,  but  the  death  is  hastened  by  the  hurt  which 
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he  received  ;  and  it  shall  not  be  permitted  to  the  ofiender  to  apportiM 
his  own  wrong.     1  Russ.,  429. 

Ath.  Of  the  Malice. 

Mtiicamaj       Malice  may  be  either  express  or  implied  bj  law.     Express  maliee 
is,  when  one  person  kills  another  with  a  sedate,  deliberate  mind,tiJ 
formed  design,  such  formed  design  being  evidenced  bj  external  cir- 
cumstances discovering  the  inward  intention;  as  lying  in  wait,  anti- 
cedent  menaces,  former  grudges,  and  concerted   schemes  to  do  the 
party  some  bodily  harm.     And  malice  is  implied  by  law  from  asf 
deliberate,  cruel  act  committed  by  one  person  against  another  penoif 
however  sudden:  thus  where  a  man  kills  another  suddenly,  witlioiit 
any,  or  without  a  considerable  provocation,  the  law  implies  malice; 
for  no  person,  unless  of  an  abandoned  heart,  would  be  guilty  of  such  an 
act  upon  a  slight  or  no  apparent  cause.     So  if  a  roan  wilfully  poisoni 
another;  in  such  a  deliberate  act  the  law  presumes  malice,' though  no 
particular  enmity  can  be  proved.     And  where  one  is  killed  in  cor- 
sequence  of  such  a  wilful  act,  as  shows  the  person  by  whom  it  is  con- 
mitted  to  be  an  enemy  to  all  mankind,  the  law  will  infer  a  genersl 
malice  from  such  depraved  inclination  to  mischief.     And  it  should  be 
observed  as  a  general  rule,  that  all  homicide  is  presumed  to  be  mali- 
cious, and  of  course  amounting  to  murder,  until  the  contrary  appeaiii 
from  circnmstances  of  alleviation,  excuse,  or  justification  ;  and  tbatii 
incumbent  upon  the  prisoner,  to  make  out  such  circumstances  to  the 
satisfaction  of  the  Court  and  jury,  unless  they  arise  out  of  the  evidencs 
produced  against  him.     It  should  also  be  remarked,  that,  where  the 
defence  rests  upon  some  violent  provocation,  it  will  not  avail,  hover- 
ever  grievous  such  provocation  may  have  been,  if  it  appears  that 
there  was  an  interval  of  reflection,  or  a  reasonable  time  for  the  blood 
to  have  cooled  before  the  deadly  purpose  was  effected.     And  proroca- 
tion  will  be  no  answer  to  proof  of  express  malice;  so  that  i(  upon  a 
provocation  received,  one  party  deliberately  and  advisedly  deoouDce 
vengeance  against  the  other,  as  by  declaring  that  he  will  htye  bis 
blood,  or  the  like,  and  afterwards  carry  his  design  into  executioD,  be 
will  be  guilty  of  murder;  although  the  death  happened  so  receotlf 
afler  tbe  provocation  as  that  the  law  might,  apart  from  such  evidence 
of  express  malice,  have  imputed  the  act  to  unadvised  passion.    But 
where  fresh  provocation  intervenes  between  preconceived  malice  aJ 
the  death,  it  ought  clearly  to  appear  that  the  killing  was  upon  the 
antecedent  malice;  for  if  there  be  an  old  quarrel  between  A.  and  ftt 
and  they  are  reconciled  again,  and  then,  upon  a  new  and  euddeo 
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fidling  out,  A.  kills  B.,  this  is  not  murder.  It  is  not  to  be  presumed 
that  the  parties  fought  upon  the  old  grudge,  unless  it  appear  from  the 
whole  circumstances  of  the  fact :  but  if  upon  the  circumstances,  it 
should  appear  that  the  reconciliation  was  but  pretended  or  counterfeit, 
and  that  the  hurt  done  was  upon  the  score  of  the  old  malice,  then  such 
hilling  will  be  murder.  Where  knowledge  of  some  fact  is  necessary 
to  make  a  killing  murder,  those  of  a  party  who  have  the  knowledge, 
will  be  guilty  of  murder,  and  those  who  have  it  not,  of  manslaughter 
oaly.  If  A.  assault  B.,  of  malice,  and  they  fight,  and  A*s  servant  come 
ia  aid  of  his  master,  and  B.  be  killed,  A.  is  guilty  of  murder;  but  the 
•ervant,  if  he  knew  not  of  A's  malice,  is  guilty  of  manslaughter  only. 
lRQ»ell,421. 
As  to  what  provocation  will  be  sufficient  to  reduce  the  killing  to 
ilaoghter,  we  have  already  spoken  under  that  head. 
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bth.  Aiders^  Abettors^  and  Accessaries. 

In  order  to  make  an  abettor  to  a  murder  or  manslaughter  principal 
in  the  felony,  he  must  be  present,  aiding  and  abetting  the  fact  com- 
nutted.  The  presence,  however,  need  not  always  be  an  actual 
lUnding  by  within  sight,  or  hearing  of  the  fact;  for  there  may  be  a 
constructive  presence,  as  when  one  commits  a  murder,  and  another 
keeps  watch  or  guard  at  some  convenient  distance.  But  a  person 
nay  be  present,  and,  if  not  aiding  and  abetting,  be  neither  principal 
nor  accessary  :  as,  if  A.  happen  to  be  present  at  a  murder,  and  take 
no  part  in  it,  nor  endeavor  to  prevent  it,  or  to  apprehend  the  murderer, 
tlui  strange  behaviour,  though  highly  criminal,  will  not  of  itself  render 
lum  either  principal  or  accessary.     1st  Russell,  431. 

If  several  persons  are  present  at  the  death  of  a  man,  they  may  bePwoot 
gnilty  of  difierent  degrees  of  homicide,  as  one  of  murder  and  another  be goiityof 
of  manslaughter;  for  if  there  be  no  malice  in  the  party  striking,  butdcgrMior 
nialice  in  an  abettor,  it  will  be  murder  in  the  latter,  though  only  man- 
Blaaghter  in  the  former.     So  that  if  A.  assault  B.,  of  malice,  and  they 
^ht,  and  A's  servant  come  in  aid  of  his  master,  and  B.  be  killed,  A. 
hguilty  of  murder;  but  the  servant,  if  he  knew  not  of  A's  malice,  is 
jnilty  of  manslaughter  only. — Ibid. 

Be  that  counsels,  commands,  or  directs,  the  killing  of  any  person,  oruoemm- 
uid  is  himself  absent  at  the  time  of  the  fact  being  done,  is  an  acces-|£?ft|^ 
*>I7  to  murder  before  the  fact.  And  though  the  crime  be  done  by 
^  intervention  of  a  third  person,  he  that  procures  it  to  be  committed 
van  accessary  before  the  fact;  so  that  if  A.  bid  his  servant  hire  some- 
^7f  no  matter  whom,  to  murder  B.,  and  furnish  him  with  money 
"Or  that  purpose,  and  the  servant  procure  C,  a  person  whom  A»  never 
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saw  or  heard  of,  to  do  it,  A.  is  an  accesmry  before  the  fiu^t.    If  A 
advise  B.  to  kill  another,  and  B.  does  it  in  the  absence  of  A«,  in  sod 
case  B.  is  principal,  and  A.  is  accessary  in  the  murder.     And  tU 
holds,  even  though  the  party  kiUed  be  not  in  rerum  natura  at  the  tias 
of  the  advice  given:  so  that  if  a  roan  advise  a  woman  to  kill  her  duU 
as  soon  as  it  shall  be  bom,  and  she  kills  it  when  bom  in  pursuance  rf 
such  advice,  he  is  an  accessary  to  the  murder. — 1st  Russell,  432. 
^CMBiwbera      It  is  a  rule,  that  he  who  in  anywise  commands  or  counsels  anoCUi 
tiie  direct     to  comuiit  an  unlawful  act,  is  accessary  to  all  that  ensues  upon  tkst 
ate  effector  Unlawful  act.     Thus,  if  A.  commands  B.  to  beat  C,  and  B.  beatUn^ 
mandOT       SO  that  he  dies,  A.  being  absent,  B.  is  guilty  of  murder  as  prmolpil 
S^accM-     and  A.  is  accessary;  the  crime  having  been  committed  in  the  axscfli- 
*^^'  tion  of  a  command  which  naturally  tended  to  endanger  the  life  of 

another.     And  a  fortiori^  therefore,  if  a  man  command  another  Id 
rob  any  person,  and  he  in  robbing  him  kill  him,  the  person  giTiof 
such  command  is  as  much  an  accessary  to  the  murder,  as  to  the  rob- 
bery which  was  directly  commanded :  and  it  is  also  said,  that  if  one 
command  a  man  to  rob  another,  and  he  kill  him  in  the  attempt,  M 
do  not  rob  him,  the  person  giving  such  command  is  guilty  of  the  mur- 
der, because  it  was  the  direct  and  immediate  effect  of  an  act  done  in 
execution  of  a  command  to  commit  a  felony. — Ibid. 
Cnei  whnre     But  if  the  Crime  committed  be  not  the  direct  and  immediate  efiedt 
not  uie  dirvct  of  the  act  done  in  pursuance  of  the  command,  or  if  the  act  done  variei 
■te  effect  or  in  substance  from  that  which  was  commanded,  the  party  giving  the 
or  couneei  oT Command  cannot  be  deemed  an  accessary  to  the  crime.     Thus  if  A. 


charged u  persuado  B.  to  poison  C,  and  B.  accordingly  give  poiso^^  to  C,  wbo 
eats  part  of  it,  and  gives  the  rest  to  D.,  who  is  killed  by  it,  A.  isguiltf 
of  a  great  misdemeanor  only  in  respect  of  D.,  but  is  not  an  accesaaiy 
to  his  murder;  because  it  was  not  the  direct  and  immediate  effect  of 
the  act  done  in  pursuance  of  the  command.  And  if  A.  counsel  or 
command  B.  to  beat  C.  with  a  small  wand  or  rod,  which  would  oot  in 
aU  human  reason  cause  death,  and  B.  beat  C.  with  a  great  duh  or 
wound  him  with  a  sword,  whereof  he  dies,  it  seems  that  A.  is  not 
accessary;  because  there  was  no  command  of  death,  nor  of  anything 
that  could  probably  cause  death;  and  B.  departed  from  the  commtod 
in  substance,  and  not  in  circumstance.  Butif^he  crime  comnutted, 
be  the  same  in  substance  with  that  which  was  commanded,  andraif 
only  in  some  circumstantial  matters;  as  where  a  man  advises  anotlier 
to  kill  a  person  in  the  night,  and  he  kills  him  in  the  day;  or  to  kil 
him  in  the  field,  and  he  kills  him  in  the  town;  or  to  poison  himi  &n< 
he  stabs  or  shoots  him;  the  person  giving  such  command  is  still  nccei- 
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murder:  for  the  tubitance  of  the  thing  commanded  was 
•f  the  party  killed,  and  the  manner  of  its  execution  is  a 
eral  circumstance.     1st  Russell,  433. 

eth.  Place  of  Trial. 
snon  shall  be  feloniously  struck,  wounded,  poisoned,  orTrWiibr 
injured,  in  one  district,  and  die  thereof  in  another,  anySl^n^ 
or  indictment  thereon,  found  by  jurors  of  the  county  or^bf^ 


are  the  death  shall  happen,  whether  it  be  found  before  the  ^mSieM^ 

on  the  sight  of  such  dead  body,  or  before  the  justices  of 

other  justices,  or  commissioners  lawfully  authorized  to 

iuch  offences,  shall  be  as  good  and  efiectual  in  the  law,  as 

e,  wound,  poisoning,  or  other  injury  had  been  committed 

I  the  same  county  or  dbtrict  where  the  party  shall  die;  and 

or  persons  guilty  of  such  striking,  wounding,  poisoningi  or 

IT,  and  every  accessary  thereto,  either  before  or  afler  the 

)e  tried  by  and  before  the  same  court,  and  (if  convicted,) 

I  the  same  mode,  manner  and  form,  as  if  the  deceased  had 

;h  striking,  wounding,  or  other  injury,  in  the  same  county 

irhere  he,  she  or  they,  thereof  died.     5th  S.  L.,  281. 

'hich  statute  it  hath  been  held,  that  in  case  of  striking  of 

>y  another,  in  one  parish,  and  the  death  occurring  in  ano- 

be  trial  must  be  beforo  the  magistrates  of  the  Parish  where 

:curred.    State  Ex  Rel.  vs.  Toomer,  et  oZ.,  Cheves,  106. 


HORSE   STEALING. 

son  who  shall  be  indicted  and  found  guilty  of  stealing  a  ^^^^  ^^^ 
5,  gelding,  colt,  filly,  mule  or  ass,  shall,  for  the  S"*  <>fi^nce,  {yjjjjjjj^^ 

less  than  fifty  lashes,  nor  more  than  two  hundred,  to  be 
such  times  as  the  judge  before  whom  he  may  be  tried  shall 
r,  and  also  be  fined  and  imprisoned  at  the  discretion  of  the 

for  the  second  offence,  shall  be  adjudged  and  deemed 
lony,  and  suffer  death  without  benefit  of  clergy. 

or  parts  of  Acts,  inconsistent  with  this  Act,  are  hereby 

6th  S.  L.,  418,  sec.  1st  and  2d. 

oner  was  indicted  for  horse  stealing.     It  appeared,  in  evi- ir to*iKMiier 

he  was  a  hostler  to  Mr.  Tims,  inn-keeper  at  the  Ten  Mile  emremid   ' 
( that  in  the  nizht  time,  he  went  ofi*,  and  took  with  him  the  t  bone,  take 

«    •     «         1. «  1    ht"»  wiUi  wk 

a  behalf  of  the  prisoner  it  was  contended,  that  this  wai  only  intMi  to 
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convert  bim  a  breach  of  trust,  and  not  a  felony;  because  be  had  the  care  and 
tue,  it  It  charge  of  the  horse,  and  by  this  means  gained  a  possession  bj  tfct 
oiiMririM,  consent  of  the  owner;  consequently,  there  could  be  no  felony  commit 
uke^bTm'to  ted,  as  he  came  legally  and  fairly  into  the  prisoner's  custody.  Stati 
S:if';5u'Si'vs.Self,l8tBay,242. 

?MiSS!r°**°     '^HE  CouHT. — The  inierUian  of  the  prisoner  in  taking  the  horM,ii 

only  t'biwcii  <^  matter  for  the  consideration  of  the  jury;  whether  it  was  done  imtM 

^oftrnA.      Jurandiy  or  not.     As  to  the  law,  it  is  clear  that  the  bare  charge  or 

care  of  a  horse,  does  not  change  the  legal  possession  out  of  the  matter. 

If  the  prisoner  took  him  away  with  intent  to  steal  or  convert  him  to 

his  own  use,  it  is  felony,  notwithstanding  he  had  the  care  of  him  v 

hostler.     But  it  is  only  a  breach  of  trust,  if  he  take  him  to  use  tuOi 

and  then  return  him  again. — Ibid. 

So  also,  where  the  party  gets  possession  with  a  felonious  intent,  bf 

delivery  from  the  owner  or  his  agent. 

Larceny  may  be  committed  of  goods  obtained  from  the  owner  bf 

delivery,  if  it  be  done  animo  furandL    State  vs.  Gorman,  2  N.  & 

Mc,  00. 


ornoperioD, 
Ac,  or 


mute 


HOUSE   BREAKING. 

Ant  ptnon  All  and  every  person  or  persons  that  shall,  at  any  time,  from  aod 
^ni"^""^  after  the  first  day  of  March,  in  the  year  of  our  Lord,  1601,  rob  aof 
hoSle^  Other  person,  or  shall  feloniously  take  away  any  goods  or  cbtttelii 
thwHlrany  being  in  any  dwelling  house,  the  owner  or  any  other  person  being 
therein,  and  put  in  fear,  or  shall  rob  any  dwelling  house  in  the  dij 
TShaXi  ^^^^j  <tny  person  being  therein,  or  shall  comfort,  aid,  abet,  aiiiit, 
^SSugr  counsel,  hire,  or  command  any  person  or  persons  to  commit  any  of  the 
said  offences,  or  to  break  any  dwelling-house,  shop,  or  ware-house, 
thereunto  belonging,  or  therewith  used,  in  the  day  time,  and  felo- 
niously take  away  any  money,  goods  or  chattels,  of  the  value  of  fi^^ 
shillings  or  upwards,  therein  being,  although  no  person  shall  be  withia 
such  dwelling-house,  shop,  or  warehouse;  or  shall  counsel,  hire,  or 
command  any  person  to  commit  any  burglary,being  thereof  convicted 
or  attainted,  or  being  indicted  thereof,  shall  stand  route,  or  will  not 
directly  answer  to  the  indictment,  or  shall  peremptorily  challeog* 
above  the  number  of  twenty  persons  returned  to  be  of  the  jury,  shall 
not  h^ve  the  benefit  of  his  or  their  clergy.    2d  S.  L.,  631,  sec.  lit* 
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s,  of  late  yearsj^jdivers  lewd  and  felonious  persons^  under- An  Act,  tbat 
lat  thtf  {MjBalty  oif  the  robbing  of  houses  in  the  daj  time  (noroi£iraiiy 
Dg  lathe  house  at  the  time  of  the  robberj)  is  not  so  penal  day  ttsM, 
nit  or  do  a  robbery  in  any  house,  any  person  being  therein  r  *^*^^  "* 


»  of  the  robbery;  which  hath  and  doth  embolden  divers  be  •dmitud 
ms  to  watch  their  opportunity  aad  time  to  commit,  and  doteDcflTofLa 
loys  robbejies,  in  breaking  and  entering  divers  honest  per-  ^*'^' 
m^  and  especially  of  the  poorer  son  of  people,  who  by  rea- 
t  fOYeriyj  are  not  able  to  keep  any  servant,  or  otherwise  to 
bodjT  to  look  to  their  house,  when  they  go  abroad  to  hear 
vice,  or  from  home  to  folk>w  their  labor  to  get  their  living, 
to  the  hinde  ranee  and  loss  of  good  subjects,  and  the  utter 
ling  of  many  poor  widows,  sole  women,  and  other  people, 
lerefore  enacted.  That  if  any  person  or  persons,  &fter  the  ^^  ^j^i  ^oi 
s  present  session  of  parliament,  shall  be  found  guiky,  and  Jg^^^ 
bjr  verdict,  Confession  or  otherwise,  according  to  the  1  W^«  J^J^^ue 
lm«  for  the  felbnious  taking  away,  after  the  Feast  of  Easter  ^^^^^ 
ensuing,  in  the  day  time,  of  any  nvpney,  goods  or  chattels,^ 
le  value  of  5s.  or  upwards,*in  any  dwelling  house,  or  houses, 
:t  thereof,  or  any  out-house  or  out-houses  belonging  and 
id  with  any  dwelling-house  or  houses,  although  no  person 
i  the  said  house  or  out-houses  at  the  time  of  such  felony 
1;  then  such  person  and  persons  shall  not  be  admitted  to  the 
his  or  their  clergy,  but  shall  be  utterly  excluded  thereof. 
505,  sec.  1  and  2.    . 

ns  which  may  arise  und^r  these  statutes,  as  to  what  is  a 
louse,  must  be  decided  by  the  rules  laid  down  under  the 
urglary.  We  refer  to  the  same  head  as  to  the  reward  fpr 
a  house  breaker. 


HUE    ANB    CRY, 

old  common  law  process  of  pursuing,  with  horn  and  with 
felons,  and  such  as  have  dangerously  wounded  another*. '  We 
e  the  Statute  27  Elizabeth,  c.  9,  relating  to  hue  and  cry, 
tute  is  offeree  in  this  State,  though  wholly  inapplicable  and 

39  /\ 
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■ 

An  Act  for  the  following  of  Hue  and  Crf. 

Ho«ioiicry,     Whereas,  by  two  ancient  statutes,  the  first  nu49  to  the  parf 

wbomtobe  holden  at  Winchester,  in  the  13th  year  of  the  reign  of  King  E 

tbe^'Sdty,  the  1st,  and  the  other  in  the  28th  year  of  the  reign  of  King  I 

the  3d,  it  was,  for  the  better  repressing  of  robberies  and  ft 

(amongst  other  things)  enacted  to  thii  effect,  that  if  the  com 

not  answer  for  the  bodies   of  such  malefactors,  that  then  thi 

should  be  such,  that  is,  to  wit,  that  the  people  dwelling  in. thee 

shall  be  answerable  for  the  robberies  done,  and  th6  dami^M^  i 

the  whole  hundred,  where  the  robbery  shall  be  don%  witl^tb 

chises  which  are  within  the  precinct  of  the  same  hiindiid, 

answer  the  robberies  done;  and  if  the  robbery  chance  to  be  d 

Tbeefltetof^h^  division  of  two  hundreds,  that  then  both  the  hundreds  4o| 

umch^k      ^^^^  ^^®  franchises  within  the  precinct  of  them,  shall  be  answi 

f(K  rd^.  ^^  '^^  ^^^  ^^^  ^^^  several  statutes  it  doth  more  at  large  appet 

S.  L.,501. 
Several  F,orasmuch  as  the   said  parts  of  the  saiJ  several  statotes 

cM^eMTin?  of  late  days  more  commonly  put  in  execution,  than  heretofbr 
itotui«?^**  h^^e  been,  are  found,  by  experience,  to  be  very  hard  and  ei 
iSSTcrxf  ^^  *o  many  of  the  Queen's  majesty's  good  subjects,  because  by  the 
statutes  they  do  remain  charged  with  the  penalties  therein  coM 
notwithstanding  their  inability  to  satisfy  the  same,  and  though  i 
as  much  as  in  reason  might  be  required,  in  pursuing  such  mafe 
and  offenders,  whereby  both  large  scope  of  negligence  is  given 
inhabitants  and  residents  in  other  hundreds  and  counties,  not  ti 
ecute  the  hue  and  cry  made,  foHowed,  and  brought  unto  the 
reason  they  are  not  chargeable  for  any  portion  of  the  goods  r 
nor  with  any  damages  in  that  btshalf  given  ;  and  also  great  enco 
ment  and  emboldening  is  likewise  given  unto  the  ofienders,  toe 
daily  more  felonies  and  robberies,  as  seeing  it  in  manner  imp 
for  the  inhabitants  and  resiants  />f  the  said  hundred  and  firai 
wherever  the  robbery  is  committed,  to  apprehend  them  withoi 
aid  of  the  other  hundreds  and  cdunties  adjoining;  and  for  that  al 
party  robbed  having  remedy  by  Ihe  aforesaid  statutes,  for  the  re 
ing  of  his  goods  robbed,  and  damages,  against  the  inhabitao 
resiants  of  the  hundred  wherein  the  robbery  was  committed,  if 
times*  negligent  and  careless  in  prosecuting  and  pursuing  th 
malefactors  and  offenders :  our  sovereign  lady,  the  Queen's  m 
not  willing,  therefore,  that  her  people  should  be  impoverished  I 
such  pain  or  penalty  which  should  be  hard  or  grievous  to  thei 
hating  special  regard  to  abate  the  power  of  felons,  and  to  r 


ybiat,  or  iofbrmadon,  in  any  of  the  Queen's  Majesty's  Courts  of^v^  i 
Meoid  at'  Westminster,  by  and  in  the  name  of  the  clerk  of  the  Peace  ul^f^''^ 
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loniesy  doth  fi|r  remedy  hereof,  that  the  inhabitants  and  resiants  of  mbabitanta 
rery  or  any  such  hundred,  (with  the  franchises  within. the  precinct  dred.  when 
Mefi>re)  wherein  negligence,  fault  or  defect  of  pursuit,  and  fresh  abaii  hoc  be 
usuit,  after  hue  and  cry  made,  shall  happen  to  be,  from  and  afler  aoswer  naif 
xly  days  next,  after  the  end  of  this  present  session  of  parliament, 
kail  answer  and  satisfy  the  one  moiety,  or  half  of  all  and  every  such 
■m  and  sums  of  money  and  damages,  as  sjiall  by  force  or  virtue  of  the 
^id  statutes,  or  either  of  them,  be  recovered  or  had  against  or  of  the 
■id  huqired,  with  the  franchise  therein,  in  which  any  robbery  6r 
Uooy  uWi  at  any  time  hereafter  be  committed  or  done :  and  |hat 
thssamer  moiety  shall  and  may  be  recovered  by  action  of  debt,  bill,Tbeiiioiet7 

lie  peace 

br  the  time  being,  of  or  in  every  such  county  within  this  realm,  where 
lay  luch  robbery  and  recovery  by  the  party  or  parties  robbed  shall 
^  without  naming  the  christian  name  or  surnarAo  of  the  said  clerk 
f  the  Peace;  which  moiety  so  recovered  shall  be  to  the  only  use  and 
behoof  (rf*  the  inhabitants  of  the  said  hundred,  where  any  such  robbery 
rfcfeiiy  shall  be  committed  or  done. — lb. 

If  ady  olerk  of  the  Peace,  of  or  in  any  county  within  this  realm.  The  d 
kill  at  any  time  hereafler  commence  or  prefer  any  such  suit,  action  th^cicrtf (^ 
rmfbrmation,  and  shall,  after  the  same  so  sued,  commenced  oTn^S^^ 
iffftrred,  happen  to  die  or  be  removed   out  of  his   office,  before  .^  ^^ 
Movery  and  execution  had,  that  yet  no  such  action,  suit,  bill,  plaint 
r  ii^mation,  sued,  commenced  or  preferred,  shall,  by  such  displa- 
i^g  or  death,  be  abated,  discontinued  or  ended;  but  that  it  shall  and 
nay  be  lawful  to  and  for  the  clerk  of  the  Peace  ncit  succeeding  in 
hs  said  eounty,  to  prosecute,  pursue,  and  follow  all  and  every  such 
iction,  bill,  plaint,  suit  and  information,  for   the  causes  aforesaid, 
10  hanging  and  depending,  in  such  maimer  and  form,  and  to  all 
utents  and  purposes,  as  that  clerk  of  the  Peace   might  have  done 
fthieb  first  commenced  or  preferred  the  said  suit,  bill,  plaint  or  infor- 
Ution.— lb. 

And  although  the  whole  hundred,  where  such  robberies  and 
iionies  are  committed,  with  the  liberties  within  the  precinct  thereof, 
Utt  by.  the  said  two  former  statutes  charged  with  the  answering  to 
ko  party  robbed  his  damages,  yet,  nevertheless,  the  recovery  and 
'ttcution  by  and  for  the  party  or  parties  robbed,  is  had  against  one, 
^  t  veiy  few  persons  of  the  said  inhabitants,  and  ho  and  they  so 
i^Vged,  have  not  heretofore  by  law  had  any  mean  or  way  to  hqive 
^7  contribution  of  or  from  the  residue  of  the  said  hundred,  where 
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the  said  robbery  is  committed,  to  the  great  impoTerishment  of  then 
against  wboTn  such  recovery  or  execution  is  hitd.— lb. 
Anmiadf        For  remedy  whereof,  be  it  enacted,  that  after  execution  ofdamagM^ 
a«^        by  the  party  or  parties,  had,  it  shall  and  may  be  lawful  (upon  ioob- 
ery  and  eze-  plaint  made  by  the  party  or  parties  so  charged)  to  and  fer  two  justka 
haditoiiave  of  the  peace  (whereof  one  to  be  of  the  quorum)  of  the  same  coiMlf 
°*  inhabiting  within  the  said  hundred,  or  near  unto  the  same,  where  iif 
The  taxauon  such  execution  shall  be  had,  to  assess  and  tax  rateably  ud  prop» 
b3rUiejaaticd.ti6nab]y,  according  to   their  discretions,  all   and  every  tke  lov^ 
parishes,  villages  and  hamlets,  as  well  of  the  said  hundred,  where  aqr 
such  robbery  shall  be  committed,  as  of  the  liberties  withirf  the  aM 
hundred,  to  and  towards  an  equal  contribution  to  be  had  and  mdt 
for  the  relief  of  the  said  inhabitant  or  inhabitants,  against  whom  thi 
;  party  or  parties  robbed  before  that  time  had  his  or  their  ezecudci; 
and  that  after  such  taxation  made,  the  constables,  constable,  keid- 
boroughs  or  head-borough  of  every  such  town,  parish,  village  ui 
hamlet,  shall,  by  virtue  of  this  present  Act,   have  full  power  aii 
£^^^^,^^  authority  within  their  several  limits,  rateably  and  proportiooahlf ,  H 
^JU^i^  tax  and  assess   according  to   their  abilities,  every  inhabitant  aii' 
dweller  in  every  such   town,  parish,  village  and   hamlet,  for  ui 
towards  the  payment  of  such  taxation  and  assessment,  as  shall  beM 
made  upon  every  such  town,  parish,  village  and  hamlet  as  aforesaii 
by  the  said  justices;  and  that  if  any  inhabitant  of  any   such  towii. 
parish,  village  or  hamlet,  shall  obstinately  refuse  and  deny  to  pay  tke 
said  taxation  and  assessments  so  by  the  said  constables,  comtaUa, 
SSdHOeof'  head-boroughs  or  head-borough  taxed  and  assessed,  that  then  it sUl 
dSiait*of'   and  may  be  lawful  to  and  for  the  said  constables  and  head-boroughi, 
paymenL      ^^^  every  of  them,  within  their  several  limits  and  jurisdictiooi,  •• 
distrain  all  and  every  person  and  persons,  so  refusing  and  denying,  bj 
his  and  4heir  goods  and  chattels;  and  the  same  distress  to  sell,  ^ 
the  money  thereof  coming  to  retain  to  the  use  aforesaid;  and  itth» 
goods  or  chattels  so  distrained  and  sold  shall  be  of  more  value  tlitn 
the  said  taxation  shall  come  unto,  that  then  the  residue  pf  the  etk! 
money,  over  and  above  the  said  taxation,  shall  be  delivered  unto  the 
said  person  or  persons  so  distrained.-^Ib. 
coDitabiei        ^^^  ^^^  ^"^  every  the  said  constables  and  head -boroughs,  after  M 
i^tm^  they  have  within  their  several  limits   and  jurisdictions,  levied  ui 
SeSJkS.  <5oJl<^cted  their  said  rates  and  sums  of  money  so  taxed,  shall,  witkii 
ten  days  after  such  collection,  pay  and  deliver  the  same  over  uoi^ 
the  said  justices  of  peace,  or  one  of  them,  to  the  use  and  behoof  of  tlM 
said  Inhabitant  or  inhabitants  for  whom  such  rate,  taxation  and  etfefl* 
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It  ihall  be  made  and  bad  ai  aforesaid;'  wbicb  money,  so  paid,  shall 
h6  justices  or  jinMce,  so  receiving  the  saiiie,  be  delivered  over 
on  request  madd)  unto  the  said  inhabitant  or  inhabitants,  to  whose 
the  same  was  collected. — Ibid. 

knd  the  like  taxation,  assessment,  levying  by  distress  and  pay*  Lev7hi|  of 
nt  as  aforesaid,  shall  be  bad  and  done  within  eveiy>hundred  where  tioo^tbe 
inlt  or  negligence  of  pursuit  and  fresh  suit  shall  be,'  for  and  to  the  wiien 
lefit  of  all  and  every  inhabitant  and  inhabitants  of  the  same  bun-  puiwit 
4  where  such  default  shall  be,  that  shall  at  any  time  hereafter,  by  '^'    ' 
toe  of  this  present  act,  have  i^ny  damages  of  money  levied  of  them, 
or  to  the  payment  of  the  one  moiety,  or  half  of  the  money  reco- 
■ed  agsinst  the  said  hundred,  where  any  robbery  shall  be  hereafter 
mmitted. — Ibid. 

PrbvuZed,  That  where  any  robbery  isorsball  be  hereafter  com-ji^penan, 
tted  by  two  or  a  greater  number  of  malefactorv,  and  that  it  happen  ^{^  ^^ 
f  one  of  the  said  ofienders  to  be  apprehended  by  pursuit,  to  be  made  ^^^  ^ 
»rding  to  the  said  former  mentioned  laws  and  statutes,  or  accord- 
:  to  this  present  Act,  that  then,   and  in  such  case,  no  hundred  or 
Dchise  shall  in  any  wise  incur  or  fall  into  the  penalty,  loss,  of  fbrfei- 
»  mentioned,  either  in  this  present  Act,  or  in  any  of  the  said  former 
totes,  although  the  residue  of  the  said  malefactors  shall  happen  to 
ape.  and  not  be  apprehended;  any  thing  in  this  statute,  or  in  the 
i  former  statutes  to  the  contrary  notwithstanding. — Ibid. 
Prooided  dUo^  That  no  person  or  personashareafter  robbed,  shall  The  taft 
e  any  benefit  by  virtue  of  any  of  the  said  former  statutes,  to  charge  LMnmeoeed 
f  hundred  where  any  such  robbery  shall  be  committed,  except  he]^i2r£S^ 
they  so  robbed,  shall  commence  his  or  their  suit  or  action  within  ****"****'• 
)  year  next  after  such  robbery  so  to  be  committ  edi^tbid. 
No    hue  and  cry,   or  pursuit  hereafter  to  be  done  or  made  by  m  what  ■on 
3  country,  or  inhabitants  of  any  hundred,  shall  be  allowed  and  taken  ud  punait 
he  a  hwful  hue  and    cry  or  pursuit  upon  or  after*  an^  the  said  SLIu  be* 
ons  or  oftenders,  except  the  same  hue  and  cry  or  pursuit  be  done 
d  made  by  horsemen  and  footmen;  any  usage  or  custom  to  the  con- 
iiy  notwithstanding — Ibid. 

No  person  or  persons  that  shall  hereafter  happen  to  be  robbed,  shall  .p^g  ^^ 
t*  or  maintain  any  action,  or  take  any  benefit  by  virtue  of  the  said  "^J^JJ^JS!' 
^mentioned  statutes,  or  dither  of  them,  except  the  saftie  person  orJJJ^iSi. 
rsons,  so  robbed,  shall,  with  as  much  convenient  speed  as  may  be.JJ^^J^* 
'e  notice  and  intelligence  of  the  said  felony  or  robbery  so  committed, 
to  some  of  the  inhabitants  of  some  town,  village,  or  hamlet,  near 
to  the  place  where  any  such  robbery  shall  be  committed;  nor  shall 
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bring  or  have  anjr  action  upon  and  by  virtue  of  anj  of  the  statutfli 
aforesaid,  except  he  or  thej  shall  first,  within  tsjipty  days  next,  befim 
such  action  to  be  brought,  be  examined  upon  his  or  their  corponl 
Tteiarty  oath,  to  be  taksmjiefore  some  one  justice  of  the*^ peace  of  the  oounQr 
where  the  robbery  was  committed,  inhabiting  within  the  said  hundred 
where  the  robbery  was  committed,  or  near  unto  the  same,  whether  ks 


^  ^  "fjf  ^^  ^^^y  ^^  know  the  parties  that  committed  the  said  robbery,  or  sigr 
of  them;  and  if  upoii  such  examination  it  be  confessed  that  he  ortkj 
do  know  the  parties  that  committed  the  said  robbery,  or  any  of  thilb 
that  then  he  or  they  so  confessing,  shall,  before  the  said  action  W 
commenced  or  brought,  enter  into  sufficient  bond,  by  recogaiases, 
before  the  said  justice  before  whom  the  said  examination  is  had,efi6- 
tually  to  prosecute  the  same  person  and  periu>ns  so  known  to  kAi9 
Gompiitted  the  said  robbery,  by  indictment  or. otherwise,  acc(rtdi«g  to 
the  due  course  of  the  laws  pf  this  realm. — ^Ibid«    . 


INF  ANT.. 

By  an  infant  is  meant  any  one,  whether  male  or  female,  who  ii 
under  the  age  of  twenty-one  years. 

1st.  Whin  and  for  what  Crimes  taey  hat  be  Pitnished. 
2d.  Of  the  LiABiiorrT  of  Infants  on  Coni^bacts  for  Nxcisu* 

RIBS,  AND  OTHER  CONTRACTS^ 

3d.    How  AN  Infant  xay  Sub  or  as  Sued. 

4th.  Of  T9B  Liability  of  an'  Infant  for  Torts. 

5th.    Of  TdB*PRITILEOES  AND  DISABILITIES  OF  InFANTS. 

laL  When  they  may  be  Punished^  dfc^ 

infuitt  The  fiiU  agie  of  man  or  woman,  by  the  law  of  England,  is  twfotj- 

miSiane^  One  years:  under  which  age,  a  person  is  termed  an  infant,  sad  ii 

^"'^^  exempted  from  punishment  in    some  cases  of  misdemeanon  and 

offences  that  are  not  capital.     But  the  nature  of  the  pfience  will  make 

difierences  which  should  be  observed.    Thus,  if  it  be  any  notoriooi 

.breach  of  the  peace,  as  a  riot,  battery,  or  the  like,  an  infant  ab0M 

the  age  of  fourteen  is  equally  as  liable  4d  sufihr  as  a  person  of  tb 

%full  age  of  twenty-one;  and  if  an  infant  judicially  perjure  himself  is 

point  of  age,  or  otherwise,  he  shall  be  punished  ^x  the  peijniy;  ^d 

he  may  be  indicted  for  cheating  with  false  dice,  ^.;  but  if  the  ofitBfl* 

charged  by  the  indictment  be.  a  mere  non^feazamce^  (unless  it  he  » 
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$h  a  thing  as  the  party  be  bound  to  by  reason  of  tenure  or  the  like, 
to  repair  a  bridge^j^Bc.,)  there,  in  some  cases,  he  shall  be  privileged 
his  non-age,  if  under  twenty-one,  though  abote  fourteen  years; 
Bause  laches^  in  sUch  a  case,  shall  not  be  inputedl^m.  1  Russ.  2. 
It  is  said  that  if  an  infant  of  the  age  of  eighteen  yean  be  convicted 
a^^timnn  with  force,  yet  he  shall  not  be  imprisdded;  and  the  law 
nid  to  be,  that  though  an  infant  at  the  age  of  eighteen  or  even  four- 
lo,  by  his  own  acts  may  be  guilty  of  a  forcible  entry,  and  may  be 
sd  for  the  same,  yet  he  cannot  be  imprisoned,  because  his  infancy  is 
I  excuse  by  reason  of  his  indiscretion;  and  it  is  not  particularly  men- 
«ed  in  the  statute  against  forcible  entries,  that  he  shall  be  committed 
r  sitch  fine.  An  infant  cannot,' however,  be  guilty  of  a  fovciUe  entry 
'  dUseitin  by  barely  commanding  one,  or  by  assenting  to  one  to  his 
e;  because  every  command  or  assent  df  this  kind  by  a  person  uioffer 
icfa  incapacity,  is  void:  but  an  actual  entry  by  an  infant  ilito  and- 
sr's  freehold  gains  the  possession,  and  makes  hfitn  St  di80euor» 
id. 

With  regard  to  capital  crimes,  the  law  is  more  minute  and  preum-  ^^^^ 
5ct;  distinguishing  with  greater  nicety  the  several  degrees  If  age ^;™{«"»« 
1  discretion :  though  the  capacity  of  doing  ill  or  contracting  guilt  is  **'™*'  ** 
t  So  much  measured  by  years  and  days,  as  by  the  strength  of  the 
linquent's  understanding  and  judgement.  But  within  the  age  of 
ren  years,  an  infant  cannot  be  punished  for  any  capital  offence, 
ntever  circumstances  of  a  mischievous  disoyetion  may  appear;  for 
pruitmpiume  juris f  such  an  infant  cannot  have  discretion;  and 
jsinst  this  presunnption,  no  averment  shall  be  admitted.  On  the 
timment  of  fourteen  years  of  age,  the  criminal  actions  of  infants  are 
ibjeot  to  the  same  inodes  of  construction  as  tfidiss  Af  the  rest  of 
leiety;  for  the  law  presumes  them  at  those  y^rs  to  be  ioK  capaeu^ 
id  able  to  discern  between  good  and  evil,  and  th^rsfdir^  subjects  them 
'  cajMtal  punishment  as  much  as  if  they  were  ot  fbll  age.  But  during 
e  interval  between  fourteen  years  ajnd  seven,  an  infant  shall  be  prima 
KM  deemed  to  be  doli  trtci^adP,  and  presumed  to  be  unaequainted 
ilh  guilt;  yet  this  presumption  will  diminish  with  the  advance  of  the 
bader's  years^  and  will  depend  upon  the  particular  facts  and  circum- 
looes  of  his  case.  The  evidence  of  malice,  however,  which  is  to 
pply  age,  should  be  strong  and  clear  beyond  all  donbt  and  contra- 
dim:  but  if  it  appear  to  the  Court  and  jury  that  the  offender  was 
ieapax^  and  could  discern  between  good  and  evil,  he  may  be  con- 
led  and  suffer  death.  Thus,  it  is  said,  that  an  infant  of  eight  years 
may  be  guilty  of  murder,  and  shall  be  hanged  for  it;  and  where  an 
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infant  between  eight  and  nine  years,  old  was  indicted  and  found  guilty 
of  burning  two  barn%  and  it  appear  upon  exagunation  that  he  had 
malice^  revenge»  ciaft  and  cunning,  he  had  jiM%Bment  to  be  bulged, 
and  was  executed  Accordingly. — Ibid,  3. 

.An  infant  of  the  age  of  nine  years,  having  killed  an  in^t  of  the 
like  age,  confeaaed  the  felony;  and  upon  examinationf  it  waf  j^ 
that  he  had.  hid  the  blood  and  the  body.  The  justices  held  taat  he 
ought  to  be  hanged;  but  they  respited  the  execution  that  he  mig^ 
have  a  pardon.  Another  infant,  of  the  age  of  tea  years,  who  hid 
killed  his  companion  and  hid  himself,  was,  however,  actually  hanged; 
upon  the  ground  that  it  appeared  by  his  hiding  that  he  could  diecen 
between  gpod  and  evil;  and  malUia  supplet  aiatem.  And  a  ^\d 
thirteen  was  burnt,  £br  kiHing  her  mistress. — Ibid. 

:Ia  the -case  of  rape,  the  law  presumes  that  an  infant  under  the  «gB 
jDp  fourMji  years  is  unable  to  conmiit  the  crime;  and  therefore  it 
seepi^  he  c^npt  be  guilty  of  it;  but  this  is  upon  the  ground  of  impo> 
ten^  rather  than  the  want  of  discretion;  for  he  may  be  a  priodpil 
in  the  second  degree,  as  aiding  and  assisting  in  this  o&nce  as  wdl » 
in  otffar^feloaies,  if  it  appear  by  sufficient  circumstances  that  be  had  i 
^  mischievous  discretion.— <Ibid. 

The  following  is  an  important  case,  as  to  the  cc^pability  of  •an  iofont 
of  ten  years  old  being  guilty  of  the  crime  of  murder;  and  as  to  the 
expediency  of  vi^i^g  such  an  jBender  with  capital  punishmoDL   . 
caveof  At  Bury  Summer  Ajsizes.  1748,  Williajp  York,  a  boy  of  top  yeu* 

boyd^tZ  *  ^f  age*  was  convicted  before  Lord  Chief  Justice  Willes,  for  the  muider 
^^*^^^     of  a  girl  o£  about  five  years  of  age,  and  received  seotence  of  desth; 
but  the  Chief  Juttieei  out  of  regard  to  the  tegder  years  of  the  priaooefi 
respited  esdlNttitflk^'until  he  should  have  an  opportunity  of  taking  the 
opinion  of  the'rest  of  the  judges,  whether  it  was  proper  to  execute  bin 
or  not,  upon  the  special  circumstances  of  the  case;  which  he  reported 
to  the  judges  at  Sei^ant's  Inn,  in  Michaelmas  Term  following.    The 
boy  and  girl  were  parish  children,  put  under  the  care  of  a  panthioaer^ 
at  whosohouse  they  were  lodged  and  maintained.     On  the  day  th* 
murder  happened,  the  man  of  the  house  and  his  wife  went  outtothdr 
work  early  in  the  morning,  and  left  the  children  in  bed  together. 
When  they  returned  from  work,  the  girl  was  missing,  anid  the  bof 
being  asked  what  was  become  of  her,  answered  that  he  had  helped  her 
up  and  put  on  her  clothes,  and  that  she  was  gone  he  knew  not  whithef* 
Upon  this,  strict  search  was  made  in  the  ditches  and   pools  of  waitt 
near  the  house,  from  an  apprehension  that  the  child  might  havefaltai 
into  the  water.    Daring  this  search,  the  man  under  whose  care  the 


LAW  OF  MAGISTRATES.  818 

iUren  were,  observed  that  a  heap  of  dung  near  the  house  had  been 
wij  turned  up;  and,  upon  removing  the  upper  part  of  the  heap,  he 
md  the  body  of  the  child  about  a  foot's  depth  under  the  surface,  cut 
d  mangled  in  a  most  barbarous  and  horrid  manner.  Upon  this 
loofery,  the  boy,  who  was  the  only  person  capable  of  committing 
\  set,  that  vras  left  at  home  with  the  child,  was  charged  with  the 
(,  which  he  stifly  denied.  When  the  coroner's  jury  met,  the  boy 
IS  again  charged,  but  persisted  still  to  deny  the  fact ;  at  length, 
ing  closely  interrogated,  he  fell  to  crying,  and  said  he  would  tell 
I  wlK>le  truth.  He  then  said,  that  the  child  had  been  used  to  fuul 
velf  in  bed  ;  that  she  did  so  that  morning,  (which  was  not  true,  for 
bed  was  searched  and  found  to  be  clean,)  that  thereupon  he  took 
*  out  of  the  bed  and  carried  her  to  the  dung  heap,  and  with  a  large 
ife,  which  he  found  about  the  house,  cut  her  in  the  manner  the 
ij  appeared  to  be  mangled,  and  buried  her  in  the  dung  heap;  placing 
I  dang  and  straw  that  was  bloody  under  the  body,  and  covering  it 
with  what  was  clean;  and  having  so  done,  he  got  water  and  washed 
■elf  as  clean  as  he  could.  The  boy  was  the  next  morning  carried 
i>re  a  neighboring  justice,  of  the  peace,  before  whom  he  repeated 
confession,  with  all  the  circumstances  he  had  related  to  the  coro- 
'  and  his  jury.  The  justice  of  the  peace  very  prudently  deferred 
eeeding  to  a  commitment,  until  the  boy  should  have  an  opportunity 
recollecting  himself.  Accordingly,  ho  warned  him  of  the  danger 
was  in,  if  he  should  be  thought  guilty  of  the  Act  he  stood  charged 
h,  and  admonished  him  not  to  wrong  himself;  and  then  ordered 
I  into  a  room,  where  none  of  the  crowd  that  attended  should  have 
ass  to  him.  When  the  boy  had  been  some  hours  in  this  room, 
sre  victuals  and  drink  were  provided  for  him,  he  was  brought  a 
ood  time  before  the  justice,  and  then  he  repeated  his  former  con- 
don;  upon  which  he  was  committed  to  jail.  On  the  trial,  evidence 
I  given  of  the  declarations  before  mentioned  to  have  been  made 
bro  the  coroner  and  his  jury,  and  before  the  justice  of  the  peace, 
!  of  many  declarations  to  the  same  purpose,  which  the  boy  made 
ither  people  afler  he  came  to  jail,  and  even  down  to  the  day  of  his 
I ;  for  he  constantly  told  the  same  story  in  substance,  commonly 
ing  that  the  devil  put  him  upon  committing  the  fact.  Upon  this 
lencOi  with  some  other  circumstances  tending  to  corroborate  the 
Isadons,  he  was  convicted.  Upon  this  report  of  the  chief  justice, 
judges,  having  taken  time  to  consider  of  it,  unanimously  agreed, 
that  the  declarations  stated  in  the  report  were  evidence  proper 
40 
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to  be  left  to  the  jury;  2d,  that  supposing  the  boy  fb  have  been  ffStj 
of  this  fact,  there  were  so  many  circumstances  stated  in  the  report, 
which  were  undoubtedly  tokens  of  what  Lord  Hale  calls  a  mueUe. 
vious  discretion»  that  he  was  certainly  a  proper  subject  ibr  ca|M 
punishment,  and  ought  to  sufier;  for  it  would  be  of  very  daDgeros 
consequence  to  haTe  it  thought  that  children  may  commit  such  attv^ 
clous  crimes  with  impunity.     Ist  Russ.,  4. 

That  there  are  many  crimes  of  the  most  heinous  nature,  such  H  ^ 
(in  the  present  case)  the  murder  of  young  children,  poisoning  ptMk 
or  masters,  burning  houses,  dec,  which  children  are  very  capsUtof 
committing,  and  which  they  may  in  some  circumstances  be  mdir 
strong  temptations  to  commit;  and,  therefore,  though  the  taking  anf 
the  life  of  a  boy  of  ten  years  old  might  savor  of  cruelty,  yet,  u  tks 
example  of  that  boy's  punishment  might  be  a  means  of  deterring  otbic 
children  from  the  like  offences,  and  as  the  sparing  the  boy,  meidj  fli 
account  of  his  age,  might  probably  have  quite  a  contrary  tendeoqi; 
injustice  to  the  public,  the  law  ought  to  take  its  course,  unlets  iIma 
remained  any  doubt  touching  his  guilt.  In  this  general  principle, al 
the  judges  concurred :  but  two  or  three  of  them,  out  of  great  teDde^ 
ness  and  caution,  advised  the  chief  justice  to  send  another  reprien 
for  the  prisoner,  suggesting  that  it  might  possibly  appear,  on  further 
inquiry,  that  the  boy  had  taken  this  matter  upon  himself  at  the  inrti* 
gation  of  some  person  or  other,  who  hoped  by  this  artifice  to  epreei 
the  real  ofiender  from  justice.  Accordingly,  the  chief  justice  grairlel 
one  or  two  more  reprieves,  and  desired  the  justice  of  the  peace  «b* 
took  the  boy's  examination,  and  also  some  other  persons,  in  whois 
prudence  he  could  confide,  to  make  the  strictest  inquiry  they  cool' 
into  the  afiair,  and  report  to  him.  At  length  he,  receiving  no  iarther 
light,  determined  to  send  no  more  reprieves,  and  to  leave  the  pritooer 
to  the  justice  of  the  law  at  the  expiration  of  the  last;  but  before  tke 
expiration  of  that  reprieve,  execution  was  respited  till  further  order, 
by  warrant  from  one  of  the  secretaries  of  State;  and  at  the  nunmer 
assizes,  1757,  the  prisoner  had  the  benefit  of  His  Majesty's  psrdoit 
upon  condition  of  his  entering  into  the  sea  service. — lb. 
How  te  It  is  said,  that  an  act  niaking  a  new  felony,  does  not  extend  to  ai 

^iSHit      infant  under  the  age  of  discretion,  namely,  fourteen  years  old;  ui 
taSHS.       that  general  statutes  which  give  corporal  punishment,  are  not  to  tf- 
tend  to  in&nts.    But  this  must  be  understood,  where  the  corpoial 
punishment  is,  as  it  were,  but  collateral  to  the  offence,  and  not  the 
direct  intention  of  the  proceeding  against  the  infant  for  his  misde- 


LAW  OF  MAGISTRATES.  815 

Mtnor;  in  many  cases  of  which  kind  the  infiint  under  the  age  of 
fentj-one  shall  be  spared,  though  possiblj  the  punishment  be  enacted 
f  parliament.     Ibid,  5. 

i.  Of  the  LiahUiiy  of  Infants  on  Contracts  for  Necessaries^  and  other 

Contracts. 

For  Necessaries. — As  to  contracts  for  necessaries,  made  by  infiints* 
is  to  be  observed,  that  (strictly  speaking)  all  contracts  made  by 
iftnts  are  either  Toid  or  voidable;  because  a  contract  is  the  act  of 
(s  understanding,  which,  during  their  state  of  infancy,  they  are  pre* 
med  to  want;  yet  civil  societies  have  so  far  supplied  that  defect, 
id  taken  care  of  them,  as  to  allow  them  to  contract  for  their  benefit 
id  advantage,  with  power,  in  most  cases,  to  recede  from  and  vacate 
^en  it  may  prove  prejudicial  to  them ;  but  in  this  contract  for 
Msssiaries  they  are  absolutely  bound,  and  this  likewise  is  in  benignity 
infants;  for  if  they  were  not  allowed  to  bind  themselves  for  neces- 
lias,  nobody  would  trust  them,  in  which  case  they  would  be  in 
one  circumstances  than  persons  of  full  age.  Therefore,  it  is 
early  agreed,  that  an  infant  may  bind  himself  to  pay  for  his  neces- 
ly  meat,  drink,  apparel,  physic,  and  such  other  necessaries,  and 
cewise  for  his  good  teaching  and  instruction,  whereby  he  may  profit 
mself  aflerwards.  This  binding  means  by  parol;  in  fact,  for  neces- 
rias,  if  there  is  not  an  actual  promise,  the  law  implies  a  promise. 
It  the  infant  will  not  be  bound  by  any  bond,  note,  or  bill,  which  he 
ivas,  though  for  necessaries;  therefore  a  tradesman's  best  security 
ill  be  the  actual  or  implied  promise.  With  respect  to  schooling, 
ic,  it  must  be  in  cases  where  the  credit  was  given,  bona  fide^  to  the 
!&nt.  But  where  an  infant  is  sub  potestaie  parentis^  and  living  in 
«  house  with  his  parents,  he  shall  not  then  be  liable  even  for  neces- 
ries.     2d  Tomlins,  183. 

It  must  appear  that  the  things  were  actually  necessary,  and  of 
asonable  prices,  and  suitable  to  the  infant's  degree  and  estate,  which 
golarly  must  be  lefl  to  the  jury;  but  if  the  jury  find  that  the  things 
)re  necessaries,  and  of  reasonable  price,  it  shall  be  presumed  they 
d  evidence  for  what  they  thus  find;  and  they  need  not*  find  particularly 
mi  the  necessaries  were,  nor  of  what  price  each  thing  was;  also, 
the  plaintiff  declares  for  other  things  as  well  as  necessaries,  or 
eges  too  high  a  price  for  those  things  that  are  necessaries,  a  jury 
ly  consider  of  those  things  that  were  really  necessary,  and  of  their 
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intrinsic     value,    and    proportion    their    damages    accordiD^f.'— 
lb. 

If  an  infant  promises  another,  that  if  he  will  find  him  meat,diiiki 
and  washing,  and  pay  for  his  schooling,  that  he  will  pay  £1  jt»Ait 
an  action  upon  the  case  lies  upon  this  promise;  for  learning  is  M 
necessary  as  other  things;  and  though  it  is  not  mentioned  what  lemf 
ing  this  was,  yet  it  shall  be  intended  what  was  fit  for  him,  till  it  be 
shown  to  the  contrary  on  the  other  part  ;  and  though  he  to  whomtb 
promise  was  made  does  not  instruct  him,  but  pays  another  for  it,  tki 
promise  of  re -payment  thereof  is  good,  if  it  appears  that  the  leariiiig, 
meat,  drink,  and  washing,  could  not  be  afforded  for  a  less  sum  thsn  ffl* 
Ibid.  • 

If  an  infant  be  a  mercer,  and  bath  a  shop  in  a  town,  and  there  boji 
and  sells,  and  contracts  to  pay  a  certain  sum  to  J.  S.,  for  wares  mU 
to  him  by  J.  S.,  to  resell,  yet  he  is  not  chargeable  upon  this  coatiactf 
for  this  trading  is  not  immediately  necessary  ad  mctum  ei  vesfditfHs; 
and  if  this  were  allowed,  infants  might  be  infinitely  prejudiced,  sii 
buy  and  sell,  and  live  by  the  loss. — lb. 

And  as  the  contract  of  an  infant  for  wares,  for  the  necessaiyeu* 
rying  on  his  trade,  whereby  he  subsists,  shall  not  bind  him,  so  neither 
shall  he  be  liable  for  money  which  he  borrows  to  lay  out  for  neceieariei; 
therefore,  the  lender  must,  at  his  peril,  lay  it  out  for  him,  or  see  tbit 
it  is  laid  out  in  necessaries.  So  that  if  one  lends  money  to  an  infiuii» 
who  actually  lays  it  out  in  necessaries,  yet  this  will  not  bind  tbe 
infiint,  nor  subject  him  to  an  action ;  for  it  is  upon  the  len^ag 
that  the  contract  must  arise,  and  after  that  time  there  could  be  oe 
contract  raised  to  bind  the  infant,  because  after  that  he  might  wsile 
the  money,  and  the  infant's  applying  it  afterwards  for  necessaries  wil 
not,  by  matter  ex  po^^/octo,  entitle  the  plaintiff  to  an  action.  ^ 
184. 

Although  an  infant  shall  be  liable  for  his  necessaries,  yet  if  be 
enters  into  an  obligation  with  a  penalty  for  payment  thereof,  tbii 
shall  not  bind  him,  for  the  entering  into  a. penalty  can  be  of  se 
advantage  to  the  infant.  Bat  a  bond  or  single  bill  for  the  exiet 
amount  of  necessaries  furnished,  will  be  valid. — lb. 

If  an  infant  becomes  indebted  for  necessaries,  and  the  party  tikee 
a  bond  from  the  infant,  this  shall  not  drown  the  simple  contrtck, 
because  the  bond  has  no  force.  Necessaries  for  an  infitnt's  wife  srs 
necessaries  for  him :  but  if  provided  only  in  order  for  the  marriapi 
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I  is  not  chargeable,  though  she  use  them  after.  An  infant  shall  be 
Mb  for  the  nursing  his  child. — lb. 

What  are  necessaries  for  an  infant,  is  a  question  of  la^v  for  the 
Qort.  How  much,  and  of  what  quality,  must  depend  upon  the 
fiuit's  pecuniary  circumstances,  and  of  these,  the  jury  are  to  judge. 
«M'C.  572. 

Lodging,  clothing,  food,  medicine  and  education,  are  necessaries 
e?ery  infiint ;  such  articles,  therefore,  as  come  under  such  heads, 
art  be  allowed;  but  liquor,  pistols,  powder,  saddles,  whips,  bridles, 
Ues,  fiddle  strings,  dec,  are  not  to  be  allowed. — Ibid. 
If  a  contract  be  made  by  an  infant  and  an  adult,  they  cannot  both 
)  sued  thereon,  but  the  action  should  be  brought  against  the  adult 
ily.    dd  Mc,  6. 

An  infant  who  lives  with,  and  is  properly  maintained  by  her  parents, 
umot  bind  herself  to  a  stranger  for  necessaries;  and  where  daughters 
fe  with  their  mother,  it  should  be  presumed  that  they  were  properly 
Mintained  by  their  parent  until  the  contrary  be  proved:  for  the  mother 
eiDg  the  best  judge  of  what  is  necessary  for  them,  should  be  consulted 
afore  credit  be  given  them. — Ibid. 

Oliver  CantracU.'^kB  to  acts  in  paw,  infants  are  regularly  allowed  to 
Bsdndand  break  through  all  contracts  in  paisy  made  during  minority, 
icept  only  for  schooling  and  necessaries,  be  they  never  so  much  to  their 
dfantage;  and  the  reason  hereof  is,  the  indulgence  the  law  has  thought 
t  to  give  infants  who  are  supposed  to  want  judgement  and  discretion 
1  their  contracts  and  transactions  with  others,  and  the  care  it  takes 
r  them  in  preventing  their  being  imposed  upon,  or  overreached  by 
eiBons  of  more  years  and  experience.  2d  Tomlins,  185. 
And  for  the  better  security  and  protection  of  infants  herein,  the  law 
u  made  some  of  their  contracts  absolutely  void:  i.  e.,  all  such  in 
Hiich  there  is  no  apparent  benefit,  or  semblance  of  benefit  to  the 
nfiuit;  but  as  to  those  from  which  the  infant  may  receive  benefit,  and 
^hich  were  entered  into^with  more  solemnity,  they  are  only  voidable; 
bt  is,  the  law  allows  then  when  they  come  of  age,  and  are  capable 
fconsidering  over  again  what  they  have  done,  either  to  ratify  and 
ffirm  such  contracts,  or  to  break  through  and  avoid  them. — Ibid. 
If  an  infant  draws  a  bill  of  exchange,  yet  he  shall  not  be  liable  en 
le  custom  of  merchant,  but  he  may  plead  infiincy  in  the  same  man- 
sr  that  he  may  to  any  other  contract  of  his. — ^Ibid. 
But  a  person  is  liable  on  a  bill  of  exchange,  accepted  afler  he  was 
!*age,  though  drawn  while  he  was  an  infant. — ^Ibid. 
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Though  a  promise  by  an  infiuit  ivill  not  bind  him  unlets  &r 
saries,  yet  he  shall  take  advantage  of  any  promise  made  to  him,  thoi^ 
the  consideration  were  his  promise,  when  an  infiuit.  And  an  infat 
plaintiffhas  been  allowed  to  recover  on  mutual  promises  ofmarmik 
Ibid. 

The  trading  contract  of  an  infant  is  not  void;  but  ha  may  enfbicsl 
at  his  election. — Ibid. 

Contracts  with  in&nts  are  void  or  voidable.  Those  which  are  vsii- 
able  only  impose  a  qualified  obligation,  and  if  the  infimt,  after  eoaSa% 
of  age,  elect  to  perform,  it  will  be  enforced  against  him.    4th  McC.  W. 

A  very  slight  circumstance  shewing  his  assent  to  the  contract,  sinr 
the  infant  comes  of  age,  will  confirm  the  contract.— Ibid. 

If  he  purchases  land,  and  continue  in  possession  afler  he  comei  tf 
age;  and  if  he  buys  a  horse,  which  he  retains  and  uses,  after  he  beooBiM 
twenty.one,  it  will  amount  to  a  confirmation. — Ibid. 

Where  an  infant  gave  his  note  for  a  horse,  payable  to  A.  orbetrei^ 
and  kept  the  horse  after  he  became  twenty-one,  and  sold  him,  it  wm 
held  a  confirmation,  and  that  the  bearer  of  the  note,  to  whom  it  hd 
been  transferred,  might  recover  it.-*-Ibid. 

A  sale  to  an  infant,  by  a  person  of  fiill  age,  divests  the  title  of  As 
latter;  nor  will  his  retaining,  or  afterwards  coming  into  possessioasf 
the  property,  as  guardiaa  of  the  infant,  authorize  him  to  rescind  tb' 
sale.      1st  Bailey,  320. 

The  property  of  a  defendant,  who  has  come  of  age,  may  be  levied 
on  whilst  it  remains  in  the  possession  of  his  guardian:  if  the  latter  liif 
any  claims  upon  the  property,  for  advances  to  his  ward,  his  remedjii 
in  Equity. — Ibid. 

An  infant  partner,  confirming  the  contract  of  partnership  after 
coming  of  age,  subjects  himself  to  all  the  liabilities  of  the  firm  incurred 
during  his  minority:  and  where  an  infant  partner,  after  attaining  ftl 
age,  transacted  the  business  of  the  firm,  received  their  monies  and 
paid  their  debts:  held,  that  these  acts,  unexplained,  amounted  to  s 
confirmation  of  the  partnership,  and  made  4iim  liable  for  a  debt  of  the 
firm  contracted  during  his  infancy,  although  he  was  ignorant  of  the 
existence  of  the  debt  at  the  time  of  such  confirmation,  and  had,  oi 
being  informed  of  it,  refused  to  pay  it.     2d  Hill,  479. 

8(2.  How  an  Infant  may  Sue  and  he  Sued. 

An  infiint  cannot  be  sued  but  under  the  protection,  and  joining  the 
name  of  his  guardian;  for  he  is  to  defend  him  against  all  attacks  tf 
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by  law  ai  otherwise;  but  he  may  sue  either  by  hit  guardian ,  or 
Ml  amy»  hit  next  friend,  who  is  not  his  guardian.  This  proehem 
nay  be  any  person  who  will  undertake  the  infant's  cause:  and  it 
ently  happens  that  an  infant,  by  his  proehein  amy^  institutes  a 
igainst  a  fraudulent  guardian.  2d  Tomlins,  185. 
I  infiint  is  to  prosecute  a  suit  by  his  guardian  or  best  friend, 
rh  the  term  used  iMprochem  amy^  i.  e.,  next  friend;  but  he  cannot 
d  by  such  next  friend,  but  must  defend  only  by  a  guardian, 
ise  the  4aw  supposes  that  when  he  demands  or  sues  for  any  thing, 
for  his  benefit.  The  power  for  infants  to  sue  by  prochein  amy^ 
irst  introduced  by  the  statute  Westm.  2.— Ibid, 
in  infant  be  joined  with  others,  in  suing  in  the  right  of  another, 
lotion  may  be  brought  by  attorney,  for  they  all  make  but  one 
n  in  law. — ^Ibid. 

e  plaintifi's  attorney  should  apply  to  the  defendant  to  name 
ardian;  and  if  he  does  not,  in  six  days,  the  plaintiff  may 
to  the  Court,  who  will  oblige  him  to  do  it. — ^Ibid. 
»ne  but  a  solvent  person  should  be  admitted  prochein  amy  to 
cute  the  action  of  an  infant  plaintiff;  but  the  Court  of  Appeals 
not  rescind  the  appointment  of  a  prochein  amy^  whose  solyency 
jbtful:  for  the  person  admitted  may  be  removed,  at  any  stage  of 
uit,  on  proof  of  his  insolvency,  and  another  substituted,  unless 
ity  is  given  for  the  payment  of  costs.  1st  Bailey,  128. 
ler  pleading  to  the  merits,  in  an  action  brought  by  an  infant, 
declares  by  guardian,  the  defendant  cannot  require  proof  at 
ial,  that  the  guardian  had  been  duly  admitted.      2d  Bailey, 

plea  to  the  merits  is  an  admission  of  the  plaintiff's  right  to  sue 
e  character  in  which  he  declares.  The  objection  goes  to  his 
ility,  and  cannot  be  taken  advantage  of  but  by  plea  in  abate- 
.  Secus^  where  he  declares  in  his  own  right,  and  the  character 
lich  he  claims  makes  part  of  his  title  to  the  thing  for  which  he 
—Ibid. 

e  who  prosecutes  a  suit  for  an  infiint,  as  guardian,  is  concluded 
recovery  from  afterwards  claiming  the  subject-matter  of  the  suit, 
I  own  right  against  the  same  defendant;  and  therefore*  afler  the 
ity  of  the  defendant  to  the  in&nt  has  been  established,  evidence 
»rior  right,  in  the  guardian,  is  irrelevant,  and  inadmissible. — 
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If  an  iDfant  sue  without  prochein  amy^  and  the  defendant  pkai 
iwuablj^he  waives  the  objection  of  form.  The  objection  of  infaMf 
in  the  plaintiflT,  can  onlj  be  made  by  plea  in  abatement.    1  Spean,  %Vu 

Where  the  proof  of  inhincy  in  the  plaintiff  comet' Awn  the  deftaduq 
under  the  general  issue,  the  Court  cannot  tit  titotftrai  order  a  non-irit 
on  this  proof. — Ibid. 

The  case  of  McDaniel  vs.  Nicholson,  2  Mills'  Const.  Rep.,344|^ 
examined,  and  held  not  a  case  of  authority  for  what  it  parpoiti  Is 
decide. — Ibid.  • 

A  judgement  irregularly  obtained  against  an  infimt,  may  be  Ml 
aside  after  he  has  attained  full  age,  on  motion  and  rule;  and  the  fat 
ofin&ncy  must  be  tried  per  paw,  and  not  by  inspection.  2fiieh.f 
824. 

A  judgement  against  an  infant,  who  has  not  appeared  by  guardiiit  ^ 
is  erroneous. — Ibid. 

The  Court  is  not  bound,  after  the  infitnt  has  attained  foil  age,  to 
set  aside  such  a  judgement,  on  the  mere  fact  that  he  was  an  iofiit 
when  it  was  obtained,  but  may  consider  lapse  of  time,  the  condoettf 
the  defendant,  and  other  circumstances,  as  having  confirmed  the 
judgement,  or  rendered  the  interference  of  the  Court  improper, 
smMe. — Ibid. 

The  proper  practice  in  such  cases,  seems  to  be,  on  affidavit  of  the 
defendant's  infiincy,  to  order  a  rule  to  shew  cause,  on  the  return  of 
which  the  judgement  may  be  set  aside,  or  an  issue  made  up  to  tiy  tbe 
fact  of  infancy,  or  such  other  material  fact  as  the  case  may  preseit 
Ibid. 

\th.  Of  an  Infant's  Liability  far  TorU. 

An  infant  is  liable  in  respect  of  torts  committed  by  him,  as  for  shut- 
der  or  battery;  and  in  detinue  for  goods  delivered  to  him  for  a  particdir 
purpose,  and  which  he  has  failed  to  return.     2d  Tomlins,'  186. 

But  a  plaintiff  cannot  convert  an  action  founded  on  a  contract  into 
a  tort,  so  as  to  charge  an  in&nt  defendant :  therefore,  where  the 
plaintiff  declared  at  defendant's  request  he  had  delivered  a  mare  to 
defendant,  to  be  moderately  ridden,  and  that  defendant  maliciomljf 
&c.,  rode  the  said  mare  so  that  she  was  damaged,  dsc,  the  Court  of 
K.  B.  held,  that  defendant  might  plead  his  infancy  in  bar,  the  action 
being  founded  on  a  contract. — Ibid. 

An  infant  at  the  age  of  discretion,  is  liable  in  an  action  on  the 
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fi>r  the  embezzlement  of  goods  entrusted  to  his  care.     4th  M'Cord, 

087. 

r    An  infimt  is  no(  bound  bj  a  submission  to  an  award,  and  a  note 

ghreii  by  him,  an  pursuance  of  an  award,  is  Toid,  though  the  matter 

■abmitted  wm  a  tort  committed  by  the  infant. 

An  infant  is  liable  for  torts,  but  it  does  not  follow  that  his  contracts 
ia  compensation  for  torts  are  valid.    8d  M'C,  257. 

5th.  Of  the  DUahilities  and  Privileges  of  Infants. 
An  infiwt,  it  seems,  is  capable  of  such  offices  as  do  not  concern 
the  administration  of  justice,  but  only  require  skill  and  diligence;  and 
then  he  may  either  exercise  them  himself  when  of  the  age  of  discre- 
tion, or  they  may  be  exercised  by  deputy;  such  as  the  office  of  jailor. 

An  in&nt  cannot  be  a  juror.     2d  Tomlins,  180. 

No  executor  or  executrix  shall  take  upon  himself  or  herself  the 
ndministration  of  any  will  or  devise,  unless  he  or  she  be  of  the  full 
•ft  of  twenty-one  years.     6th  S.  L.,  237,  sec.  2. 

An  infimt  has  five  full  years  after  his  title  to  land  accrues,  within 
which  to  bring  his  action,  notwithstanding  the  statute  of  limitations 
had  commenced  to  run  in  the  time  of  the  ancestor,  under  whom  he 
claimed  by  descent.     Rose  vs.  Daniel,  2  Tr.  Con.  Rep.,  54U. 

Minors  (by  the  Act  of  1768)  have  five  years  after  their  coming  of 
ifa,  to  prosecute  their  claims,  if  to  land,  and  four  years  if  to  personal 
property;  and  it  is  the  same,  whether  at  the  time  of  their  coming  of 
nge«  they  were  within  or  without  the  State. 

If  the  plaintiff  commence  his  action  for  the  recovery  of  land,  within 
the  five  years,  and  such  action  be  non-suited,  discontinued,  or  in  any 
other  way  be  let  fall,  he,  or  any  one  claiming  under  him,  may,  yet 
nevertheless,  within  two  years  of  such  non-suit,  ^.,  commence  his 
gncood  action  for  the  recovery  of  such  lands,  and  it  will  not  be  barred 
fcgr  the  sutute.    1st  M'Cordi  555. 


INN    KEEPERS. 

let.  Op  thbis  Liabilitus. 
2d.    Thbir  Charges. 
3d.    Thbis  Rbxbdibs  for  thbir  Bills. 
41 
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UU  Of  iheir  Liabilities. 

It  seems  to  be  clear,  that  if  one  who  keeps  a  common  inn  refine 
either  to  receive  a  traveller,  or  a  guest,  into  his  house,  or  to  find  him 
victuals  or  lodging,  upon  his  tendering  him  a  reasonable  price  (or 
the  same,  he  is  not  only  liable  to  render  damages  to  the  party  in  ib 
action,  but  maj  also  be  indicted  and  fined  at  the  suit  of  the  king;  tod 
it  is  also  said,  that  he  may  be  compelled  by  the  constable  of  the  towi 
to  receive  and  entertain  such  person  as  his  guest;  and  that  is  no  way 
material  whether  he  have  any  sign  before  his  door  or  not,  if  he  make 
it  his  common  business  to  entertain  passengers.     2d  Tomlins,  201. 

He  is  also  under  an  obligation  to  receive  whatever  goods  his  goetti 
bring  with  them,  but  he  is  not  bound  to  receive  the  goods  of  one  wka 
proposes  to  deposit  them  with  him  and  to  go  elsewhere;  for,  as  he  reaps 
no  profit  from  the  deposit  of  goods,  he  is  not  bound  to  take  them  noder 
his  charge. — 16. 

If  one  comes  to  an  inn,  and  makes  a  previous  contract  for  lodging 
for  a  set  time,  and  doth  not  eat  or  drink,  he  is  no  guest,  but  a  lodger, 
and  so  not 'under  the  inn-keeper's  protection;  but  if  he  eats  and  driokt, 
or  pay  for  his  diet,  it  is  otherwise. — Ib. 

The  inn-keeper  shall  not  be  charged,  unless  there  shall  be  some 
default  in  him  or  his  servant ;  for,  if  he  that  comes  with  the  goeit, 
or  who  desires  to  lodge  with  him,  steal  his  goods,  the  host  is  not 
chargeable;  though  if  an  inn-keeper  appoint  one  to  lie  with  another, 
he  shall  answer  for  him.  Although  the  guest  deliver  not  his  goodi 
to  the  inn-keeper  to  keep,  <kc.,  if  they  be  stolen,  he  shall  be  charged; 
but  not  where  the  hostler  require  his  guest  to  put  them  in  such  a 
chamber  under  lock  and  key,  if  he  sufiers  them  to  be  in  an  outward 
court,  &c. — Ib. 

An  inn-keeper  is  liable  for  all  losses  which  might  have  been  pre* 
vented  by  ordinary  care.  And,  it  seems,  wherever  it  be  doubtful, 
whether  ordinary  care  has  been  used  or  not,  the  presumption  ii 
against  the  bailee.  If  he  do  not  rebut  the  presumption  of  a  want  of 
ordinary  care,  arising  from  the  loss  of  the  goods  bailed,  he  is  respon* 
Bible.     Newson  ads  Axon,  Ist  M'C,  509. 

Where  the  horse  of  a  guest  was  put  into  a  stable,  which  wasveiy 
open,  but  which  had  a  bar  to  one  door  and  a  lock  and  key  to  the 
other;  although  the  key  was  delivered  to  the  servant  of  the  guest,  jet 
the  inn-keeper  is  liable  for  a  horse  stolen  out  of  his  stable;  and  it 
seems  it  would  have  been  the  same,  had  the  stable  been  properly 
constructed. 

Ordinary  care,  is  a  question  for  the  jury Ib. 
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2d.  Of  their  Charges. 
Lii  inn-keeper  is  entitled,  in  hi«  charges  to  his  guests,  to  estimate 
only  the  intrinsic  value  of  that  which  is  furnished  to  them,  but  to 
lode  a  reasonable  compensation  in  respect  of  the  trouble  and  risk 
Lch  devolve  upon  him  in  the  character  of  inn-keeper,  in  taking 
Tge  of  the  property  of  his  guests.  2d  Tomlins,  202. 
[f  an  inn-keeper  make  a  gross  overcharge  in  his  bill,  the  guest 

7  tender  him  a  reasonable  amount,  which  will  entitle  him  to  a 
"diet  in  an  action,  or  the  inn-keeper  may  be  indicted  and  fined,  for 

8  an  extortion. — lb. 

[f  several  persons  come  together  in  an  inn  or  tavern,  and  dine  there 
tliout  a  special  agreement  with  the  inn-keeper,  each  is  liable  for 
3  whole  expense  of  the  dinner,  unless  it  is  known  to  the  inn-keeper 
%t  some  came  there  by  invitation  of  others,  in  which  case  such 
rsons  are  not  liable  even  for  their  own  share. — lb. 

Sd,  Of  the  remedies  of  Innkeepers  for  their  Bills. 
Action  on  the  case  on  an  implied  assumpsit,  will  lie  against  the 
lestk  for  things  had,  where  the  inn-keeper  is  obliged  by  law  to 
mish  him  with  meat,  drink,  dec.  And,  when  a  guest  calls  for 
ny  thing  at  an  inn,  the  inn-kcoper  may  justify  detaining  the  person 
fthe  guest,  or  a  horse,  or  other  thing,  till  ho  is  paid  his  just  reckon- 
ig.  By  the  custom  of  the  realm,  if  a  man  lies  in  an  inn  one  night, 
16  inn-keeper  may  detain  his  horse  until  he  is  paid  for  the  expenses; 
ot  if  he  gives  the  party  credit  for  that  time,  and  lets  him  depart 
rithout  payment,  he  hath  waived  the  benefit  of  the  custom,  and  must 
eljon  his  other  agreement,  having  given  credit  to  the  person.  2d 
Pomlins,  203. 

A  person  brings  his  horse  to  an  inn,  and  leaves  him  in  the  stable 
liere;  the  inn-keeper  may  keep  him  till  the  owner  pay  for  the  keep- 
ing: and,  it  is  said,  if  he  eat  out  so  much  as  he  is  worth,  the  master 
fthe  inn,  after  a  reasonable  appraisement,  may  sell  the  horse  and 
ly  himself.  But  if  one  bring  several  horses  to  an  inn,  and  after- 
wards takes  them  all  away  but  one,  the  inn-keeper  may  not  sell  this 
Drse  for  payment  of  the  debt  for  the  others,  but  every  horse  is  to  be 
fki  to  satisfy  what  is  due  for  his  own  meat. — ^Ib. 
The  inn-keeper  is  entitled  to  feed  the  horse  during  its  detention, 
id  to  charge  the  amount  in  his  account,  and  that  notwithstanding 
i  order  from  the  owner  not  to  do  so;  for  otherwise  his  security  would 
ij.— lb. 
If  an  inn-keeper  receives  a  stage-coach,  and  from  time  to  time 
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■ufiTen  the  coach  and  horset  to  depart  without  payment,  he  giret  credit 
to  the  owners,  and  cannot  afterwards  detain  the  coach  and  bones  fer 
what  was  formerly  due. — lb. 

A  livery-stable  keeper,  however,  may  not  detain  honei  tot  thsir 
feed  as  an  inn- keeper,  for  he  is  not  bound  to  receive  th^ps,  and  wbei 
he  does  so,  it  is  on  a  ^cial  contract.  But  if  a  party  agree  notts 
take  away  horses  till  they  are  paid  for,  and  afterwards,  under  pretaoee 
of  a  ride,  take  them  elsewhere,  the  stable-keeper  may  re-take  aid 
keep  them  till  his  charge  is  paid. — lb. 

An  inn-keeper  has  no  right  to  detain  the  property  of  his  guest,  m 
a  pledge  for  what  is  due  him,  though  he  may  detain  his  person;  uiiImi  ' 
in  the  case  of  a  horse,  &c.,  which  may  be  detained  for  his  Matfi 
but  not  for  the  meat  of  his  master.     2d  Bailey,  452. 

And  the  privilege  of  detainer  in  any  case  is  confined  to  rsgokr 
inn-keepers,  who  are  bound  to  receive  guests. — ^Ib. 

Where  one  has  a  complete  and  enforcible  lien  on  the  property  sf 
his  debtor,  a  promise  of  a  third  person  to  pay  the  debt,  on  conditiM 
that  the  property  under  the  lien  is  given  up,  is  not  within  the  staMi 
of  frauds.  An  inn-keeper  has  a  lien  on  the  goods  of  his  guest,  for  Ai 
amount  of  his  bill.     Ist  Rich.,  218. 


INSURRECTION. 

Every  slave  who  shall  raise ,  or  attempt  to  raise,  an  insurreodsi 
bo!7t^  °*  in  this  province,  or  shall  endeavor  to  delude  or  entice  any  slave  ts 
'™*^*^  run  away  and  leave  this  province,  every  such  slave  and  slaves,  ui 
his  and  their  accomplices,  aiders  and  abettors,  shall,  upon  convidiei 
as  aforesaid,  sufier  death;  provided  always,  that  it  shall  and  maybe 
lawful  to  and  for  the  justices  who  shall  pronounce  sentence  agtiiit 
such  slave,  by  and  with  the  advice  and  consent  of  the  ftreeholdeni* 
aforesaid,  if  several  slaves  shall  receive  sentence  at  one  time,  ^ 
mitigate  and  alter  the  sentence  of  any  slave,  other  than  such  as  ikil 
be  convicted  of  the  homicide  of  a  white  person,  who  they  shall  thU 
may  deserve  mercy,  and  may  inflict  such  corporal  punishment  (stto 
than  death)  on  any  such  slave,  as  they  in  their  discretion  shall  tUik 
fit;  any  thing  herein  contained  to  the  contrary  thereof  in  aay  wi0 
notwithstanding.    7th  S.  L.,  402,  sec.  17. 
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In  case  the  master  or  other  person  having  charge  or  government  ofpenaity  for 

ly  slave  v^ho  shall  be  accused  of  anj  capital  crime,  shall  conceal  or  accuMd 

mrej  away  any  such  slave,  so  that  he  cannot  be  brought  to  trial 

Bd  condign  punishment,  every  master  qr  other  person  so  offending, 

lall  forfeit  the  sum  of  two  hundred  and  fifty  pounds  current  money,  if 

Kh  slave  be  accused  of  a  capital  crime  as  aforesaid.    7th  S.  L.,  408, 

sc20. 

Erery  person  or  persons  who  shall  or  may  be,  either  directly  orptnoM 
ndirecily,  concerned  or  connected  with  any  slave  or  slaves  in  a  state  ^  ^y^ 
factual  insurrection  within  this  State,  or  who  shall,  in  any  manner  !SJ!|^^aiM 
^ts  any  extent,  excite ,  counsel,  advise,  induce,  aid,  comfort,  or  assist  ^l^iigoA 
4f  slave  or  slaves  to  raise,  or  attempt  to  raise,  an  insurrection  within  {^^n. 
hn  State,  by  flirnisbing  them  with  any  written  or  other  passport,  with 
ajarms  or  ammunition,  or  munition  of  war,  or,  knowing  of  their 
tfwmbKng  for  any  purpose  tending  to  treason  or  insurrection,  shall 
Jbid  to  tbem  shelter  or  protection,  or  shall  permit  his,  her,  or  their 
MMM  or  houses  to  be  resorted  to  by  any  slave  or  slaves,  for  any  pur- 
Mw  tending  to  treason  or  insurrection  as  aforesaid,  shall,  on  conviction 
bersof  in  any  Court  having  jurisdiction  thereof^  by  confession  in  open 
Tourt,  or  by  the  testimony  of  two  witnesses,  be  adjudged  guilty  of 
reason  against  the  State,  and  sufier  death.     5th  S.  L.,  508,  sec.  1. 

Any  person  or  persons  who  shall  hereafter  write  or  publish  anypenai^on 
oflammatory  writing  or  words,  or  deliver  publicly  any  inflammatory  £^^*£auS^ 
Bicourse,  tending  to  alienate  the  affection  or  seduce  the  fidelity  of^S^^Sgn 
uiy  slave  or  slaves  in  this  State,  shall,  on  conviction  in  any  Court  ^ 
iSTbg  jurisdiction  thereof,  by  confession  in  open  Court,  or  by  the 
«stimony  of  two  witnesses,  be  adjudged  guilty  of  a  high  misde- 
Manor,  and  sufier  such  punishment,  not  extending  to  life  or  limb,  as 
ihall  be  adjudged  by  the  judge  or  judges  presiding  in  the  Court  or 
tWts  before  whom  such  trial  or  trials  may  be  had. — ^Ibid,  sec.  2. 

All  persons  accused  of  writing,  publishing,  or  speaking  the  writing,  ^^^  j 
vVNds  or  discourses,  hereby  interdicted,  shall  be  indicted  therefor  in  {^ 
Uiy  Court  having  competent  jurisdiction;  in  which  indictment  the  Ktnft. 
vritiog,  words,  or  discourse  published,  held  or  made,  shall  be  plainly 
tad  distinctly  set  forth  and  charged;  and  the  finding  of  such  indict- 
»int  by  the  grand  jury  shall  be  held  and  taken  in  law«  that  the  words 
B  charged  are,  under  the  provisions  of  this  Act,  of  a  seditious  and 
^<iasoiiable  nature,  so  as  to  authorize  the  arrangement,  trial  and  con. 
btion  of  the  person  or  persons  accused:  Provided^  always,  never- 
tekss,  that  the  said  person  or  persons,  so  accused,  shall  be  entitled 
*  all  the  benefits  and  advantages  of  others  accused  of  treason,  so  far 
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only  as  extends  to  the  production  of  evidence  and  right  of  challenge; 
but  not  80  far  as  to  plead  that  the  offence  for  which  he,  she,  or  thej, 
ma}  be  indicted,  is  not  herein  and  hereby  sufficiently  and  explicitly 
set  forth. — Ibid,  sec.  3. 
Penalty  for       If  any  white  person  shall  be  duly  convicted  of  having  directly  or 
JlSer? **^    indirectly,  circulated  or  brought  within  this  State,  any  written  or » 
to^alSirib     printed  paper,  with  intent  to  disturb  the  peace  or  security  of  die 
same,  in  relation  to  the  slaves  of  the  people  of  this  State,  such  penos 
shall  be  adjudged  guilty  of  a  high   misdemeanor,  and  shall  be  finod 
not  exceeding  one  thousand  dollars,  and  imprisoned  not  exceeding  one 
year.     And  if  any  free  person  of  color  shall  be  convicted,  in  the  mods 
provided  by  the  law  for  the  trial  of  such  persons,  of  such  offence,  he  or 
she  shall,  for  the  first  offence,  be  sentenced  to  pay  a  fine  not  exceed- 
ing one  thousand  dollars;  and  for  the  second  offence,  shall  be  whipped 
not  exceeding  fifiy  lashes,  and  be  banished  from  the  State;  and 
free  person  of  color  who  shall  return  from  such  banishment,  unlev 
unavoidable  accident,  shall  sufiler  death  without  the  benefit  of  cl( 
7th  S.  L.,  460,  sec.  6th. 

If  any  person  or  persons  shall  counsel,  aid  or  hire  any  slave 
Siinih'ar''  slaves,  free  negroes,  or  persons  of  color,  to  raise  any  rebellion  or 
akUof.        insurrection  within  this  State,  whether  any  rebellion  or  insurrectioB 
do  actually  take  place  or  not,  every  such  person  or  persons,  on  con- 
viction thereof,   shall  be  adjudged  felons,^  and  suffer  death  without 
benefit  of  clergy.     7th  S.  L.,  462,  sec.  8. 
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INTEREST. 

1st.  On  what  Debts  Interest  is  Recoverable. 
2d.    Computation  of  Interest. 
3d.    What  will  stop  Interest. 
4th.  Of  Usury. 

IsL  On  what  Debti^  4*^. 

Liquidated  Demands. — It  is  a  general  rule  that  any  note,  acknow- 
ledgement, or  memorandum  in  writing,  fixing,  with  precision,  the 
amount  due,  and  the  time  of  payment,  will  be  such  a  liquidation,  as 
will  carry  interest.     Elliott,  ads.  Minott,  2d  McC,  125. 

So  an  order  upon  a  principal,  by  his  agent,  for  a  sum  agreed  for  in 
favor  ofacarrier  for  freight  due,  will  carry  interest  from  its  date. — ^Ib. 
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In  an  action  for  refusing  to  comply  with  the  terms  of  a  sale  at 
jMiction,  the  jury  may  allow  as  damages,  the  difference  between  the 
«le  and  itasale,  and  interest  thereon.  Blackwood  ds  Brenan,  ads. 
Leman.     Harper,  219. 

The  auctioneer  may  be  considered  the  agent  of  both  parties,  and 
liis  entry  a  liquidation  of  the  demand.— 4bid. 

Where  there  is  a  written  lease  to  pay  a  certain  sum  annually,  if  it 
lie  not  paid  annually,  it  carries  interest.  Dorrill  ys.  Stephens,  4th 
Med,  59. 

Where  the  lease  is  for  a  teim  of  years,  with  an  annual  rent,  if  the 
tenant  holds  over  the  term,  without  anything  being  said  as  to  a  new 
contrAit,  the  law  presumes  that  he  holds  subject  to  the  same  annual 
rent  as  stipulated  in  the  contract,  and  if  interest  is  recoverable  on  the 
UBoal  arrears  of  the  written  lease,  it  will  also  be  recoverable  on  the 
flriwequent  annual  arrears. — ^Ibid. 

K  Where  the  amount  of  plaintiff's  demand  is  liquidated  in  writing, 
■d  a  day  appointed  for  payment,  the  jury  have  no  discretion  to  refuse 
pierest  on  the  de^t  from  that  day. — Ibid. 

"  Unliquidated  2>emam2f  .-^Unliquidated  demands  do  not  bear  inter- 
est, except  in  cases  where  the  defendant  has  been  guilty  of  fraud  or 
imposition.     Conyers  vs.  Magrath,  4th  M'C,  392. 

No  interest  is  recoverable  on  open  or  book  account,  or  any  unli- 
quidated  demand  previous  to  the  finding  of  a  jury.  Skirving  vs. 
Executors  of  Stobo,  2d  Bay,  283. 

Interest  is  not  recoverable  on  an  open  account,  though  a  time  be 
fixed  for  payment;  unless  there  be  an  agreement  to  pay  interest.  An 
agreement  may  be  implied,  as  from  a  promise  to  give  a  note,  or  for 
the  usage  oftrade.   .Knight  vs.  Mitchell,  2d  Treadway,  668. 

Interest  may  be  recovered  (in  an  action  for  money  had  and  receiv- 
ed)  on  money  where  there  is  p  roo(  or  where,  from  circumstances,  it 
can  be  inferred  that  it  has  been  employed;  or  wherever  it  has  been 
obtained  by  fraud,  extortion,  oppression,  &c.  Goddard  ads.  Bulow, 
1st  N.  &  WcC,  45. 

The  liquidation  of  an  account  by  a  note,  though  it  should  have 
been  by  the  note  of  a  third  pefton,  unless  expressly  received  in  pay- 
ment,  does  not  destroy  the  open  account  Interest  has  been  too  oflen 
allowed  upon  a  balance  of  accounts,  after  it  has  been  acknowledged, 
to  be  now  disputed.  BareMi,  Torre  d^  Co.  vs.  Brown  &  Moses,  1st 
Mc.,449. 

Interest  may  be  recovered  upon  account  for  money  had  and  receiv. 
ed;  and  in  all  cases  of  certain  or  liquidated  damages. — Ibid. 
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Interest  is  not  allowed  on  a  demand  for  work  or  labor  done,  goodi 
iold«  or  any  other  account  hot  liquidated  in  writing,  even  tbon^gh  thi 
money  be  payable  at  a  day  certain.  Farrand  m*  Bouchell.  Harper,  61 

Interest  is  not  recoverable  on  a  verbal  contract,  in  whioh  thi 
defendant  agreed  to  pay  the  plaintiff  9100,  for  rendering  a  seniee. 
Farr  vs.  Fair,  Ist  Hill,  893. 

Where  A.  dealt  with  B.,  and  it  was  proved  to  be  the  general  cuitoB 
at  B't  store,  for  the  customers  to  allow  interest  on  open  acooonts  kt 
the  last  year,  from  the  first  of  January,  unless  paid  by  a  partioilir 
date  thereafter,  it  was  held,  that  su<^  custom,  unless  exprevly  or 
impliedly  sanctioned  by  the  party  dealing,  could  not  have  the  efied  d 
an  agreement  to  pay  interest:  Searson  ads.  Heyward  &  Co.,  1 
Spear,  249. 

And  where  an  open  account,  with  interest,  was  recovered  under 
such  proof,  a  new  trial  was  ordered,  unless  the  plaintiff  entered  t. 
remitter  as  to  the  interest. — Ibid. 

2d.  CamputaHon  of  Inter  est. 

Where  a  person  has  entered  into  a  bond,  conditioned  for  the  ptj* 
ment  of  four  per  cent,  interest  on  certain  legacies,  till  the  legateM 
came  of  age,  and  as  each  legatee  came  of  age,  to  pay  him  his  pro* 
portion  of  the  principal,  the  legatees  are  entitled  to  seven  per  cent, 
(i.  e.,  the  legal  interest  of  this  State,)  from  the  time  the  principil 
came  due.     Gaillard  ads  Ball;  1st  N.  ds  M'C,  67. 

Where  an  action  is  brought  on  a  bond  made  in  a  foreign  ooootiy, 
and  payable  there,  the  interest  of  that  country,  and  not  the  inteMt 
of  the  country  in  which  the  action  is  brought,  is  recoverable. — Wi» 

Where  a  party  contracts  to  pay  a  sum  of  money  with  interest  there* 
on,  on  a  given  day,  when  the  day  arrives  the  interest  become% prin- 
cipal, and  if  the  debt  be  not  paid,  the  aggregate  of  principal  tad 
interest  then  due  bears  interest  for  the  foture.  Doig  vs.  Cathcsit^ 
3d  Rich.,  125. 

On  a  bond  conditioned  to  pay  several  sums  by  difierent  instalment^ 
''without  interest,  but  with  interest  if  not  punctually  paid,"  themonej 
not  having  been  punctually  paid,  it  was  held,  that  interest  was  reooT* 
erable  from  the  date  of  the  bond,  and  not  from  the  time  the  instalmenli 
respectively  became  due;  and  the  penalty  became  forfeited  by  the 
non-paymtnt  of  the  first  instalment.  Wakefield,  vs.  Beckley,  Sl 
M'Cord,480. 

The  condition  of  the  bonds  was,  '*  to  pay  the  full  and  juat  sum  of 
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M,Oao  on  or  before  Slat  of  January,  182r,  with  lawful  interest  to 
m  paid  annually,  to  commence  from  this  date  :  held,  that  the  annual 
ptoreat  unpaid  became  principal  and  bore  interest.  Singleton  vs. 
Lmris;  2d  Hill,  408. 

3i.  Wfud  wUl  stop  Interest. 

A  tender  of  the  principal  sum  due  will  stop  interest.  Petrie  vs. 
Efmlth;  1st  Bay,  115. 

But  it  must  be  an  actual  tender,  and  not  a  fnere  expression  of.wil- 
Riigness  to  pay.     Hood  vs.  Huff;  2d  M 'C,  159. 

The  intervention  of  war  will  stop  interest  on  a  debt  due  to  an  alien 
snemy.     3d  M'C,  340. 

4/A.  Of  Usury, 
What  transactions  are  Usurious. 
Evidence  of. 

What  transactions  are  usurious^  and  effect  thereof — No  person  or 
persons  whatsoever,  upon  any  contract  which  shall  be  made, 
ihall  take,  directly  or  indirectly,  for  loan  of  any  monies,  wares, 
■WTchandises,  or  other  commodities  whatsoever,  above  the  value 
of  seven  pounds  for  the  forbearance  of  one  hundred  pounds  for 
one  year,  and  so  afler  that  rate  for  a  greater  or  lesser  sum, 
or  for  a  longer  or  shorter  time,  and  so  according  to  that  rate 
and  proportion,  for  goods,  wares  and  merchandise  lent,  to  be 
fipaid  again  in  goods,  wares,  commodities,  or  in  monies.  4th  S.  L., 
161,  sec.  1. 

Every  person  lending  or  advancing  money  or  other  commodity 
>ipon  unlawful  interest,  shall  be  allowed  to  recover,  in  all  cases  what- 
soever, the  amount  or  value  actually  lent  and  advanced ;  and  that  the  Jj^*f5„, 
pincipal  sum,  amount  or  value,  so  lent  or  advanced,  without  any  5jJSJj5J*5^ 
bterest,  shall  be  deemed  and  taken,  by  the  Courts,  to  be  the  true  {JJj;^'* 
legal  debt  or  measure  of  damages,  to  all  intents  and  purposes  what- 
soever, to  be  recovered  without  costs.  -  6th  S.  L.,  409,  sec.  2. 

A  note  of  hand  usurious  between  the  original  parties  to  the  trans- 
letlon,  is  absolutely  null  and  void  even  in  the  hands  of  an  innocent 
indorsee,  though  the  holder  may  recover  against  an  indorser,  on  a 
scant  for  money  had  and  received.  Payne  vs.  Trezevant,  2d 
lay,  28. 

A  broker  who  negotiated  the  business  between  borrower  and  lon- 
er, though  the  payee  of  the  note  is  a  competent  witness  to  prove  the 
42 
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usurious  traosaction.  Sending  notes  into  market,  under  pretence  of 
sale,  to  raise  money,  is  a  shift  to  elude  the  statute,  if  the  money  is  to 
be  returned.  Wherever  a  return  of  th^  money  is  contemplated  by  thi 
parties,  it  will  constitute  a  loan,  and  not  a  vale. — lb. 

Where  a  person  gave  a  note  of  f  (HNH  jbr  valuable  consideiatiflOi 
payable  sixty  days  after  date,  and  when  it  became  due,  in  order  to 
obtain  the  further  time  of  sixty  dayi,  gaxe  his  due  bill  for  fifty  doUaii^ 
and  took  a  renewed  note  for  3500,  payable  sixty  days  after  datOitkl 
Court  held  the  transaction  usurious,  and  that  the  note  of  3500,  u 
well  as  that  for  350,  was  void  under  the  statute;  for,  it  seems,  efsij 
renewal  of  a  note  is  a  new  contract.  Motta  \s.  Dorrell,  1st  M'Coi^ 
S50. 

Where  a  person  borrowed  money  and  gave  his  note  for  the  amount, 
with  lawful  interest,  and  at  the  same  time  made  a  verbal  promise  to 
pay  5  per  cent,  more  interest,  making  12  per  cent.,  the  Court  hekii 
upon  an  action  being  brought  on  the  note,  that  it  was  usurious  sod 
void;  although  it  was  left  to  the  borrower's  honor  only,  whether  be 
would  pay  more  than  legal  interest.  Willard  vs.  Reeder,  2d  M'CorJ, 
369. 

Where  it  is  customary  to  pay  interest  on  open  accounts  aflor  the 
year  expired,  and  the  debtor  some  time  after  (he  expiration  of  a  year, 
gave  his  note  for  the  amount  due,  with  interest  from  the  expintioi 
of  the  year,  it  is  valid,  and  not  usurious.  Dickson  vs.  Surginer,  %i 
Tr.,  601. 

Where  a  note,  made  bona  fide  for  valuable  consideration,  isbroqgU 
into  market,  it  may,  like  any  other  property,  be  sold  for  less  than  iH 
nominal  value.     Fleming  vs.  Mulligan,  2d  M'C,  178. 

A  note  endorsed  for  the  accommodation  of  the  maker,  who  procorei 
it  to  be  discounted  at  an  illegal  rate  of  interest,  is  void  as  againit  tbe 
maker  and  indorser  in  the  hands  of  an  innocent  indorsee;  andthe&d 
of  the  note  being  a  renewal  for  a  part  of  the  original  contract,  it 
being  between  two  of  the  parties  to  the  original  contract,  does  sot 
vary  the  case.  But  where  a  third  person,  innocent  of  the  usury,  tikei 
a  new  note,  it  is  valid. — lb. 

It  seems,  even  if  a  part  of  a  security  be  for  a  valid  debt,  and  pirt 
for  an  usurious  transaction,  the  whole  will  be  infected,  and  this  vheie 
separate  notes  are  given. — lb. 

A  note  made  to  raise  money,  and  sent  into  the  market,  and  sold  tt 
an  usurious  discount,  is  usurious  and  void:  but  bona  fide  notes,  aoJ 
other  securities,  are  subjects  of  legitimate  traffic,  and  where  the 


LAW  OF  MAGISTRATES.  881 

>rser  of  a  note  made  to  raise  money  at  an  usurious  interest,  repre- 
ts  tQ  a  purchaser,  that  it  is  a  business  note,  made  for  a  bona  fide 
AidenUion,  and  the  maker  is  present  and  acquiesces,  it  is  a  fraud 
m  the  purchaseV,  ancf  thejr  are  both  liable.  Odell  vs.  Cook;  2d 
il.,  59. 

BvtdMce  ofuswry^^Afk  all  cases  whatsoever,  where  any  suit  or  action  Borrower  a 
ill  be  brought,  sued,  or  depending  in  any  Court  of  record  in  this  State,  wiukmui 
dnngor  concerning  any  usurious  bond,  specialty,  contract,  promise  ^Suj, 
igreement,  or  taking  of  usury  or  higher  rates  of  interest  than  is  ai- 
red by  this  Act,  the  borrower  or  party  to  such  usurious  bond,  special- 
contract,  promise  or  agreement,  or  from  whom  such  higher  rates  of 
erest  is  or  shall  be* demanded,  had  or  taken,  shall  be,  and  is  hereby 
blared  to  be,  a  good  and  sufficient  witness    in  law  to  give  evidence 
loch  ofience  against  this  Act;  any  law,  usage   or  custom,  to  the 
itmry,  in  any  wise  notwithstanding.     4th  S.  L.,  464,  sec.  2. 
Provided,  always,  that  if  the  person  or  persons  against  whom  such 
dence  is  offered  to  be  given,  will  deny  upon  oath,  in  open  Court  prorigo 
be  administered,  the  truth  of  what  such  evidence  offers  to  swear 
UDSt  him,  then  such  witness  shall  not  be   admitted  to  be  sworn; 
1  if  any  witness  or  party  shall  forswear  himselt  io  any  such  matteri 
and  they  so  doing,   and  being  thereof   lawfully  convicted,   shall 
%T  all  the  pains  and  penalties  which  by  the  laws  now  in  force  in 
I  State  ought  to  be  inflicted  on  persons  convicted  of  wilful  and  cor- 
t  perjury. — ^Ib. 

^here  usury  is  set  up  as  a  defence  to  an  action,  and  the  plaintiff 
ailed  upon  by  the  defendant  to  swear  whether  the  consideration 
he  contract  was  usurious  or  not,  and  does  swear  that  it  was  not 
riousv  the  defendant  can  not  introduce  other  witnesses  to  contradict 
phiintiff.  Fulmer  vs.  Hays,  3d  M*C.,  256. 
(at  the  plaintiff  may  be  called  upon  to  prove  one  fact,  and  other 
Besses  to  prove  other  facts,  connected  with  it,  all  of  which,  taken 
)ther,  may  establish  the  usury,  which  could  not  be  made  to  appear 
iny  one  witness. — lb. 

fsury  may,  sometimes,  be  inferred  from  a  train  of  circumstances. 
I. 

inhere  the  defendant,  in  a  case  of  usury,  offered  to  swear  to  the 
amstances  of  usury,  and  for  that  purpose  made  a  statement  of  the 
}  he  would  swear  to,  and  the  plaintiff  makes  himself  a  witness 
»r  the  Act,  it  is  not  enough  that  he  denies  generally  the  truth  of 
statement  made  by  the  defendant,  he  must  submit  to  be  examined 
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bj  the  defendant  in  answer  to  the  facts  stated  by  hiuu  Marden  n. 
ClifTord,  4th  M'C,  65. 

The  Court  thought  the  best  practice  would  be,  to  require  the 
defendant  to  make  his  statement  in  writing,  and  then  to  examine  the 
plaintiflT  in  answer  to  the  statement. — lb. 

The  maker  of  a  promissory  note,  against  whom  a  judgement  bu 
been  recovered,  is  a  competent  witness  at  common  law  in  a  rait  by 
the  same  plaintiff,  the  lender  against  the  indorser,  to  prove  imiry. 
Kechely  vs.  Cheer,  4th  M'C,  397. 

The  lender  can  only  be  a  witness  under  the  Act,  where  the  usiiiy 
is  ofie red  to  be  proved  by  the  evidence  of  the  borrower,  and  when 
the  borrower  is  not  a  competent  witness  at  the  common  law. — ^Ib. 

Though  a  third  person  sue  upon  a  contract  said  to  be  usurious, 
and  the  defendant  offers  to  swear  to  the  usury,  the  lender,  though  no 
party  to  the  suit,  may,  under  the  Act,  be  examined  to  deny  tbe  usury. 
Harick  vs.  Jones;  4th  M'C,  402. 

Notes  originally  founded  on  a  good  consideration,  though  afterwards 
sold  for  less  than  they  are  nominally  worth,  do  not  make  a  case  of 
usury;  but  if  originally  discounted  for  less  than  their  nominal  amounts, 
it  is  usury. — lb. 


JAIL   AND  JAILORS. 

1st.  Who  shaxl  be  Keepers  of  Jails. 

2d.   What  Prisoners  Jailors  bound  to  receive  and  keep. 

3d.    How  they  shall  be  kept. 

4th.  How  Supported. 

5th.  How  Delivered. 

6th.  Of  Escapes. 

7th.  Of  Punishment  of  Jailor  for  Maltreatment  of  Prisoners. 

1st,  Who  shall  he  Keepers  of  Jails. 

By  Act  of  1839,  page  83,  sec.  41;  It  shall  be  the  duty  of  ever/ 

S^!^t%odBliGi^ffin  this  State,  who  does  not  live  in  the  jail,  to  employ  a  proper 

beUabiefor  ^^^  discreet  person  as  jailor,  who  shall  live  within  the  same,  and  whe 

is  hereby  prohibited  from  using  the  house  for  any  other  purpose  thai 

that  for  which  it  was  designated  by  law;  and  the  sheriff  shall  appoiat 

auch  jailor  in  writing,  which  shall  be  deposited  in  the  clerk'a  office. 
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The  sheriff  shall  have  the  custody  of  the  jail  ofhis  district,  and  if  he 
point  a  jailor,  he  shall  be  liable  for  him. — Ibid. 
On  vacancy  in  the  office  of  sheriff*,  the  clerk  shall  take  charge  of 
^  jail  and  prisoners.     6th  S.  L«,  185. 

2d.   WTuit  Prisoners  Jailor  is  bound  to  receive  and  keep, 
Bvery  sheriff*  and  jailor  is  required  to  receive  into,  and  safely  keep*^  receiTe 
i  mach  his  jail,  antil  delivered  by  due  course  of  law,  any  person  or  ^"J^^^ 
arsons  who  shall  be  committed  thereto,  by  a  warrant,  signed  by  ^f^^^^' 
idge,  or  justice,  of  this  State,  or  of  the  United  States,  under  penalty 
vr  refusal  of  fine  or  imprisonment,  or  both,  as  may  appear  proper  in 
le  discretion  of  the  Court.     7th  S.  L.,  257. 

The^ailor  is  required  to  receive  and  confine  all  runaway  slaves.  To  receive 
rrested  in  his  district,  and  committed  to  his  custody.     7th  S.  L.,  430.  ""^^*^'' 

No  pauper,  idiot,  lunatic  or  epileptic,  shall  hereafter  be  confined  for  Liiiwtiee,eie 
sle  keeping,  in  any  jail;  and  if  any  such  person  shall  be  imprisoned  SmflnedTin 
ij  Tirtue  of  any  legal  process,  it  shall  be  the  duty  of  the  sheriff*  in^** 
rhose  custody  he  may  be,  to  obtain  his  discharge  as  speedily  as  pos- 
ible,  and  send  him  forthwith  to  the  Asylum,  according  to  law.     Act 
L839,  p.  35. 

The  several  jailors  of  this  State,  who  may  be  keepers  of  the  jails,  ^emoTai  or 
learest  to  those  that  may  be  destroyed  by  fire  or  other  accident,  are  SMtroeSoo' 
LUthorized  and  required  to  receive  and  keep  the  prisoners  from  such^^'' 
ail,  and  shall  receive  the  fees  provided  by  law,  foi^  the  safe  keeping 
tuch   prisoners. — Ibid,  p.  32. 

The  sherifi^  or  jailors  in  the  several  districts  of  this  State,  shall  ^i^^^ 
ceep  in  safe  custody  all  such  prisoners  as  may  be  committed  to  themg^^^^ 
inder  the  authority  of  the  United  States,  until  such  prisoners  are  dis-  ^^^^ 
charged  by  due  course  of  law  of  the   United  States,  under  the  like 
penalties,  as  in  case  of  prisoners  committed  under  the  authority  of 
this  State,  and  upon  the  terms  of  the  resolution  of  Congress.     A.  D., 
1789,  vide  6lh  S.  L,  379.— Ibid. 

dd.  How  Prisoners  shall  he  kept. 

Sberiflb  and  jailors  shall  keep  prisoners  for  debt,  and  felons,  in  sepa-  Debtonuid 
rate  apartments  of  the  jail,  and  the  officer  herein  offending,  shall  be  kept 
liable  to  an  action  of  the  party  grieved,  and  also  to  an  indictment,  and 
on  conviction,  shall  be  punished  as  for  a  misdemeanor.     Act  1839, 
page  82. 

Bj  the  81  C.  2,  c.  2,  if  any  person  shall  be  committed  to  any  prison 
for  any  criminal  or  supposed  criminal  offence,  he  shall  not  be  removed 
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from  thence,  uoless  it  be  by  Jiahecu  carpus^  or  loine  other  legal  writ; 
or  where  he  is  removed  from  one  prison  or  place  to  another,  witUs 
the  same  county,  in  order  to  his  trial  or  discharge;  or  in  case  of  nd- 
den  fire  or  infection,  or  other  necessity^  on  pain  that  the  person  sigou| 
any  warrant  for  such  removal,  and  person  executing  the  same,  sUI 
forfeit,  for  the  first  offence,  £100,  and  for  the  second  £200,  totke 
part}  grieved.     S.  9. 

By  the  22  and  23  C.  2,  c.  20,  the  jailor  shall  not  put,  keep,  or  lodge 
prisoners  for  debt,  and  felons,  together  in  one  room  or  chamber,  but 
they  shall  be  put,  kept,  and  lodged,  separate  and  apart  from  one  um> 
ther,  in  distihct  rooms,  on  pain  of  forfeiting  his  office,  and  treUe 
damages  to  the  party  grieved.     S.  13. 

Nevertheless,  it  seemeth  generally  in  all  cases,  where  a  man  ii 
committed  to  prison,  especially  if  it  be  for  felony,  or  upon  an  execo- 
tion,  or  but  for  a  trespass,  or  other  offence,  every  jailor  ought  to  keep 
such  prisoner  in  safe  and  close  custody;  safe  that  he  cannot  escape, 
and  close,  without  conference  with  others,  or  intelligence  of  thinp 
abroad.     Dalt.,  c.  170. 

And  therefore,  if  the  jailor  shall  license  his  prisoner  to  jail,  aixlfo 
a  time,  and  then  to  come  again,  or  to  go  abroad  with  a  keeperi 
though  he  come  again,  yet  these  are  escapes.     Dalt.,  c.  170. 

And  hereupon  it  is  lawful  for  the  jailor  to  hamper  a  felon  withironii 
.  to  prevent  his  escape.  1  H.  H.,  601;  Dalt.,  c.  170.  And  it  ietald 
that  a  jailor  is  is  in  no  way  punishable  for  keeping  even  a  debtor  is 
irons.     2  Haw.,  152. 

But  the  learned  editor  of  Hale's  history  observes,  that  this  libertjf 
even  in  the  case  of  a  felon,  (much  more  in  the  case  of  a  prisoner  fiir 
debt)  can  only  be  intended  where  the  officer  has  just  reason  to  fetf 
an  escape;  as  where  the  prisoner  is  unruly,  or  makes  any  attempt  to 
that  purpose;  but  otherwise,  notwithstanding  the  common  practice  of 
jailors,  it  seems  altogether  unwarrantable,  contrary  to  the  miUoe* 
^  and  humanity  of  the  laws  of  England,  by  which  jailors  are  forbidden 

to  put  their  prisoners  to  any  pain  or  torment.  And  Lord  Coke,  3 
Inst.,  381,  is  express,  that  by  the  common  law  it  might  not  be  done. 
IH.  H.,601. 

And  if  the  jailor  keep  the  prisoner  more  strictly  than  he  ought  of 
right,  whereof  the  prisoner  dieth,  this  is  felony  in  the  jailor  bjtke 
common  law;  and  this  is  the  cause,  that  if  a  prisoner  die  in  jail,tke 
coroner  ought  to  sit  upon  him;  and  if  the  death  was  owing  to  end 
and  oppressive  usage  on  the  part  of  the  jailor,  or  any  officer  of  hii»it 
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I  be  deemed  wilful  murder,  in  the  person  guiltj  of  such  duress.  3 
t.,91;  Post.,  321,  322. 

Bat  if  a  criminal,  endeavoring  to  break  the  jail,  assault  his  jailor, 
maj  be  lawfully  killed  by  higi  in  the  affray.  1  Haw.,  71;  1  H. 
,  496.  For  jailors  and  their  officers  are  under  the  same  special 
)tection  that  other  ministers  of  justice  are:  and  therefore,  if  in  the 
cessary  discharge  of  their  duty,  they  meet  with  resistance,  whether 
m  prisoners  in  civil  or  criminal  suits,  or  from  others  in  behalf  of 
:h  prisoners,  they  are  not  obliged  to  retreat  as  far  as  they  can  with 
fetj,  but  may  freely,  and  without  retreating,  repel  force  with  force: 
d  ifthe  party  so  resisting  happeneth  to  be  killed,  this  on  the  part  of 
)  jailor,  or  his  ofRcer,  or  any  person  coming  in  aid  of  him,  will  be 
itifiable  homicide.  On  the  other  hand,  if  the  jailor,  or  his  officer, 
aoj  person  coming  in  aid  of  him,  should  fall  in  the  conflict,  this 

II  amount  to  wilful  murder  in  all  persons  joining  in  such  resistance; 
is  homicide  committed  in  defiance  ofthe  justice  of  this  State.  Fost., 
1. 

Every  she riflfshall  provide,  at  the  expense  of  the  State,  a  sufficient 
mber  of  blankets  for  the  use  of  the  prisoners  confined  in  their 
ipective  jails;  and  every,  prisoner,  so  confined  on  a  criminal  charge, 
Ul  be  furnished  with  at  least  two  blankets  during  the  winter  season. 
A.,  1806. 

4/A.  How  Supported, 
Where  any  person  ahall  bo  taken  on  mesne  or  final  process,  in  any 
altuit,  and  from  inability  to  pay  the  debt,  demand  or  damages,  ornauefbr 
dbail,  if  committed  to  jail,  and  such  person  has  no  lands,  tene- of  debtor, 
mts,  goods,  chattels,  or  choses  in  action,  whereby  his  maintenance 
jail  can  be  defrayed,  the  plaintiff  or  person,  at  whose  instance  such 
rty  shall  be  imprisoned,  shall  pay  and  satisfy  the  same,  and  if  such 
rson,  or  his  attorney,  shall  refuse  or  neglect  after  ten  days  notice,  to 
y,  or  give  security  to  pay  the  same,  when  demanded,  the  sheriff  or 
lor,  in  whose  custody  such  prisoner  is,  may  discharge  him  from 
Dfinement.     Provided,  however,  that  such  prisoner  shall,  before  he 
discharged,  render  on  oath  a  schedule  of  all  his  estate,  and  assign 
)  same.     Act  1839,  p.  31. 
The  maintenance  of  prisoners*  in  all  criminal  cases,  is  at  the  state  to  |Mqr 

.  Id  criminal 

;>ense  ofthe  State,  where  they  are  acquitted;  or  being  convicted,  are  eaaee. 
charged  from  inability  to  pay  costs.     6th  S.  L.,  353. 

4/A.   How  Prisoners  shall  he  delivered. 
By  the  3  H.  7,  c.  3,  those  that  have  the  custody  of  jails  must  certify 
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the  names  of  all  prisoners,  to  the  justices  of  jatl  deliveij,  in  order  to 
their  trial  or  discharge,  on  pain  of  five  pounds. 

And  a  jailor  must  not  disobey  a  writ  of  habeas  corpus  for  want  of 
his  fees;  but  the  Court  will  not  turn  the  prisoner  tiver,  till  the  jailor 
be  paid  all  his  fees.     2  Haw.,  151.      ^ 

5tk,  Of  Escapes, 

AnBKaps.       If  an  J  sheriff  shall  permit  anj  prisoner  to  be   witbout  the  priscm 
walls,  without  lawful  authority,  it  shall  be  an  escape:  Provided^  never- 
theless, he  may  and  shall  discharge  a  defendant  in  custody,  on  mum 
process  in  a  civil  case,  when  the  plaintiff*  is  non-suited, 
reukeu  on        ^^  '^^'^  ^^  lawful  for  the  sheriff,  deputy  sheriff*,  or  jailor,  to  retake 
Wttwtay,  etc  on  Sunday,  as  on  any  other  day,  and  at  Court,  muster,  or  any  other 

place,  any  prisoner  who  has  escaped. 
EKauet  ud      If  any  sheriff,  or  his  deputy,  shall  permit  any  prisoner,  committed 
therefor      to  his  custody,  on  mesne  or  final  process,  in  any  civil  action,  to  go  or    . 
be  without  the  prison  walls,  if  such  prisoner  has  not  given  the  secu*    | 
rity  required  by  law;  or  if  such  security  has  been  given,  if  any  sherif 
or  his  deputy  sufiTer  such  prisoner  to  go  or  be  at  large,  out  of  the  roles 
of  the  prison,  (except  by  some  writ  or  habeas  corpus^  or  rule  of  Couri, 
which  rule  shall  not  be  granted  but  by  motion  in  open  court,)  such 
going  and  being  out  of  the  prison  rules,  as  the  case  may  be,  shall  be 
adjudged  and  deemed,  as  is  hereby  declared,  an  escape. 

If  any  sherifiT,  or  his  deputy,  shall,  afler  one  day's  notice  in  writioj^ 
given  for  that  purpose,  refiise  to  shew  any  prisoner  committed  to  \m 
charge,  to  the  plaintifif,  at  whose  suit  such  prisoner  was  committed, er 
his  attorney,  such  refusal  shall  be  judged  to  be  an  escape. 

llpon  an  escape,  the  plaintifif  may  either  proceed  against  the  defen- 
dant to  retake  him,  or  against  his  security;  or  in  case  the  security 
should  prove  deficient,  against  the  sherifiT,  who  shall  be  ultimately 
answerable  in  damages  for  such  escape. 
LMiiitjfor      '^bo  SherifiT  shall  be  liable  in  an  action  on  the  case,  or  of  debt^  for  t 
prooMii.       negligent  or  voluntary  escape  of  a  prisoner  confined  on  final  process* 

to  the  extent  of  debt,  interest,  and  costs. 
OnmMae  For  a  voluntary  escape  on  mesne  process y  he  shall  be  liable  to  the 
amount  that  the  plaintifif  would  have  been  entitled  to  recover  against 
the  prisoner,  and  for  a  negligent  escape,  for  such  damage  as  the  pltin- 
tiff  may  have  sustained;  provided  that  the  insolvency  of  the  prisoner 
shall  not  mitigate  the  damages  below  the  amount  suflicient  to  cany 
costs. 
If  any  sheriff,  deputy  sherifi^  or  jailor,  having  the  custody  of  any 
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Qer,  who  has  been  found  guilty  of  any  offence,  shall  permit  a 
itary  escape  of  such  prisoner;  such  sheriff^  deputy  sheriff,  or 
r,  shall,  upon  indictment  and  conviction  thereof,  suffer  the  punish- 
t  provided  by  law,  for  the  offence,  of  which  such  prisoner  was 
icted. 

uny  sherifi!  deputy  sheriff,  or  jailor,  having  the  custody  of  any 
>ner  charged  with  any  offence,  or  committed  by  the  order  or 
rant  of  any  competent  authority  before  such  prisoner  has  been 
id  guilty  or  legally  discharged,  shall  permit  a  voluntary  or  negli- 
t  escape  of  suSh  prisoner,  such  sheriff,  etc.,  shall,  upon  conviction 
indictment  thereof,  be  liable  to  fine  and  imprisonment  at  the 
rretion  of  the  Court ;  and  for  permitting  a  voluntary  escape  of  any 
toner,  confined  on  mesne  or  final  process  in  any  civil  suit,  shall,  on 
iviction  thereof  on  indictment,  be  fined  and  imprisoned  at  the  dis- 
tion  of  the  Court.     Act  1839,  31,  32. 

6th,  Punishment  of  Jailor  for  malireatment  of  Prisoners. 
By  Stat.  14  Ed.  3,  c.  10;  if  any  jailor  by  duress  of  imprisonment, 
kes  any  prisoner  that  he  hath  in  ward,  to  become  an  approver  or 
)ellor  against  his  will,  it  shall  be  felony  in  the  jailor.  And  a 
or  may  be  discharged  and  fined  for  barbarously  misusing  his  prison - 
.     1  Russ.,  140. 

fa  prisoner  dies  from  cruel  and  oppressive  usage  on  the  part  of  the 
OT  or  any  officer  of  his,  it  will  be  deemed  wilful  murder  in  the 
ion  guilty  of  such  duress.  The  person  guilty  of  such  duress  will 
the  party  liable  to  prosecution,  because  though  in  a  civil  suit  the 
icipal  is  answerable  in  damages  to  the  party  injured  through  the 
lalt  of  the  deputy,  yet  in  a  capital  prosecution,  the  sole  object  of 
ch  is  the  punishment  of  the  delinquent,  each  man  must  answer  for 
own  defaults.     Ibid,  459. 


JURISDICTION. 

Whether  a  matter  falls  within  the  jurisdiction  of  a  single  magis- 
9,  or  requires  the  presaace  of  two,  may  be  seen  by  reference  to 
particular  subject  inquired  of,  viz.,  for  the  jurisdiction  of  a  magis- 
)  in  Attachment  Bail,  Causes  small  and  mean,  dsc.,  see  those 
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l8t.  General  Jubisdiction  aivb  Powbss. 

2d.   Remedy  when  Jubisdiction  is  bxcbbdkd. 

1st.  General  Jurisdiction* 

Jurisdiction,  Every  magistrate  shall  have  civil  and  criminal  jurisdiction  throvgl- 
joweraand  ^^^  ^^^^  judicial  district  in  which  he  resides,  and  shall  execute  alltbe 
powers  and  duties  heretoforn  lawfully  executed  by  a  justice  of  Die 
.quorum;  he  shall  be  authorized  and  required,  to  command  all  penooi 
who,  in  his  view  may  be  engaged  in  violations  or  disorderly  condaed 
to  the  disturbance  of  the  peace,  to  desist  therefrom;  and  to  arreitairj 
such  person  who  shall  refuse  obedience  to  his  command,  and  toconoiK 
to  jail  any  such  person  who  shall  fail  to  enter  into  sufficient  recogni- 
zance, either  to  keep  the  peace,  or  to  answer  to  an  indictment, as  tlie 
magistrate  may  determine.  In  like  manner,  he  shall  arrest  aod 
commit,  if  necessary,  any  person  who  in  his  view,  shall  perpetnte 
any  crime  or  misdemeanor  whatsoever.  In  making  any  such  arreiti 
the  magistrate  shall  have  power  to  command  any  constable,  i^J* 
standers,  or  the  posse  comitaiusj  as  the  emergency  may  require;  vd 
any  person  who  shall  refuse  to  aid  in  such  arrest,  when  required  bf 
the  magistrate,  shall  be  liable  to  indictment,  as  for  a  misdemeanor* 
Wherever  there  shall  be  an  indictment  for  any  ofience  committed 
in  his  view,  the  magistrate  shall  be  the  prosecutor,  and  he  shall  Ub^ 
in  recognizance  all  necessary  witnesses.  Act  of  1839,  14,  sec.  8. 
Dutf,  under  When  complaint  or  oath  shall  be  made  before  any  magfstnite,M 
ItSSS.  °  a  felony  or  misdemeanor  hag  been  committed,  or  that  the  inform^ 
has  good  reasons  to  believe,  and  does  verily  believe  the  same,  tf 
when  such  magistrate  is  otherwise  reasonably  satisfied  thereof)  Be  ii 
hereby  empowered  and  required  to  issue  his  warrant,  under  his  tald 
and  seal,  against  the  party  charged,  directed  to  any  lawflil  ofioflr 
within  this  State,  wherein  shall  be  plainly  expressed  the  ofience 
charged,  and  supposed  time  of  its  commission,  commanding  bin  lo 
arrest  and  bring  6uch  offender  before  himself,  or  next  magistrate,  to 
be  further  dealt  with,  as  the  law  may  direct,  which  said  warnit 
shall  be  forthwith  delivered  to  the  proper  ofiicer,  and  shall  autboiiff 
the  arrest  and  detention  of  any  person  so  charged  within  anydiKtrici 
in  the  State;  provided,  that  when  issuing  sucb  warrant,  opoiiAi 
information  of  another,  sucb  magistrate  sl^kll  accompany  the  wtrnii 
with  the  oath  taken,  to  be  subscribed  by  (he  deponent|  and  ilil 
require  the  party  demanding  the  same,  to  enter  into  recogninnoi, 
with  good  surety,  to  appear  and  prosecute.     lb.,  sec.  4. 
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Anj  magistrate,  according  to  the  established  forms  of  proceeding,  offeneet 
tr  offences  against  this  State,  (at  the  expense  of  the  United  States,  Jurifldictioo 
nd  to  be  tried  by  such  Court  of  the  United. States  as  may  have  cog-  courta.' 
ixance  of  the  offence,)  may  order  the^  arrast,  imprisonment,  or  bail, 
fa  person  charged  with  a  crime  or  offence  against  the  United  States, 
Ueged  to  have  been  committed  within  this  State;  and  a  copy  of  the 
Rioess  shall  be  returned  as  speedily  as  may  be  into  the  office  of  the 
ierkofsuch  Court,  together  with  the  recognizances  of  the  witnesses 
brtbeir  appearance  to  testify  in  the  case,  which  recognizances  any 
Mgistrate  may  require  on  pain  of  imprisonment;  and  if  such  offender 
>e  oommitted  within  a  district  in  which  the  offence  cannot  be  tried, 
he  magistrate  ordering  the  arrest  shall  issue  his   warrant  for  the 
MBoral  of  the  offender  and  witnesses  to  the  proper  district.     Acts 
f  1839,  17,  sec.  14th. 

2d.  Remedy,  4*c. 

A  prohibition  may  issue  upon  a  suggestion,  that  either  the  cause 
nginally,  or  some  collateral  matter  arising  therein,  does  not  belong 
>tfait  jurisdiction,  but  to  the  cognizance  of  some  other  Court.  State 
u  Sadler,  2d  N.  &  M'C,  174. 

A  prohibition  will  not  lie  to  an  inferior  Court  after  sentence,  unless 
le  want  of  jurisdiction  appear  on  the  face  of  (he  proceedings.     lb. 

Every  Court  acting  clearly  within  its  jurisdiction,  in  a  case  legally 
ibmitted,  is  independent  of  all  others,  to  which  no  appeal  is  given. 
fo  prohibition  lies  to  restrain  the  proceedings  of  a  court  martial  for 
^regularities,  as  long  as  it  acts  within  its  jurisdiction.  State  ads 
Fakely,2dN.  &  M'C,  410. 

Where  a  declaration  in  prohibition  set  forth,  that  in  the  trial  of  a 
Bgro  slave,  by  justices  and  freeholders,  under  the  Act  of  1740, 
aauthorized  individuals  had  tried  the  slaves,  and  that  testimony  was 
)eeived  on  the  trial,  in  opposition  to  the  rules  of  the  common  law; 
» which  there  was  a  general  demurrer;  held,  that  the  plaintiff  must 
ive  judgement,  and  a  writ  of  prohibition  issue^  as  the  demurrer  ad- 
ikted  the  truth  of  facts,  on  which  a  prohibition  ought  to  be  awarded. 
Me  vs.  Hudnall,  2d  N.  dc  M*C.,  419. 

It  is  not  necessary  that  the  ground  on  which  the  prohibition  is 
rarded,  should  arise  on  the  &ce  of  the  proceedings  of  the  inferior 
Kirt. — lb. 

Where  the  matter  suggested  for  a  prohibition,  appears  on  the  (ace 
t&e  proceedings  of  the  inferior  Court,  an  affidavit  of  the  truth  of  the 
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suggestion  is  unnecessary;  where  it  does  not  so  appear,  it  is  essential 
that  the  suggestion  should  be  verified  by  affidavit. — lb. 

The  Court  of  Sessions  will  prohibit  the  execution  of  judgement  of 
death,  erroneously  awarded  by  a  Court  of  magistrates  and  freeholden 
against  a  slave  for  an  offence  not  capital.  A  prohibition  will  be 
granted,  wherever  an  inferior  Court,  in  handling  matters  cleulj 
withii^  its  cognizance,  transgresses  the  bounds  prescribed  to  it  byltv. 
State  vs.  Ridgell;  2d  Bail.,  560. 

An  action  cannot  be  maintained  in  the  Courts  of  this  State  upon  a 
decree,  obtained  in  a  Court  of  another  State,  against  a  defendant,  who 
was  not  within  the  jurisdiction  of  such  Court,  and  who  appeared,  by 
the  proceedings,  to  have  been  made  a  party  merely  by  the  publicttioi 
of  a  rule  in  a  gazette,  but  had  in  no  way  appeared  to,  or  defended  the 
suit.     Ex'ors  of  Miller,  vs.  Miller;  1st  Bail.,  242. 

The  validity  of  every  judgement  depends  upon  the  authority  wblck 
the  Court  possessed  over  the  subject  of  its  adjudication;  and  it  is  there, 
fore  competent  for  every  tribunal,  when  a  judgement  is  produced 
before  it  as  the  foundation  of  an  action,  to  inquire  in  the  first  pliee 
into  the  jurisdiction  of  the  Court,  by  which  it  was  rendered;  and  ifit 
appear  on  the  face  of  the  proceedings  that  the  Court  had  no  jurisdic< 
tion,  its  judgement  can  have  no  effect,  but  must  be  regarded  88  a 
nullity. — lb. 

To  entitle  the  judgement  or  decree  of  a  Court  of  one  of  the  United 
States  to  full  faith  and  credit  in  the  Courts  of  the  other  States,  under 
the  provisions  of  the  Constitution,  it  is  essential,  that  such  Court  should 
have  had  jurisdiction  both  of  the  parties,  and  the  cause. — lb. 

Where  a  party,  charged  with  a  criminal  offence,  is  brought  for 
trial  before  a  Court  of  Magistrates  and  Freeholders,  and  claims  to  be 
a  white  man;  if  he  plead  the  fact  in  that  Court,  and  it  is  there  deter- 
mined against  him,  he  is  concluded  by  its  adjudication;  if  he  desire 
to  have  the  question  tried  by  a  jury,  his  course  is  to  apply,  in  the 
first  instance,  to  the  Court  of  Sessions  for  a  prohibition.  State  vs. 
Scott;   1st  Bailey,  294. 

Prima  facie^  every  Court  possesses  the  power  of  judging  of  its  own 
jurisdiction;  and  where  a  party  pleads  to  the  jurisdiction,  the  decision 
of  even  an  inferior  Court,  in  favor  of  its  jurisdiction,  is,  ordinarily,  as 
conclusive  upon  the  parties,  as  its  judgement  upon  a  matter  confessedly' 
within  its  jurisdiction  :  the  only  exception  is,  where  the  want  of  juris- 
diction  appears  on  the  face  of  the  proceedings.  A  party,  however, 
18  not  compelled  to  submit  the  question  of  jurisdiction  to  the  decision 
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he  Inferior  Court,  but  may  remove  it  to  the  Superior  Court,  by 
(lying  for  a  prohibition. — Ibid. 

The  provision  of  the  Act  of  1740,  requiring  Courts  of  Magistrates 
1  Freeholders  for  the  trial  of  slaves,  to  assemble  for  the  trial  within 
ee  days,  extended  by  the  Act  of  1754  to  six  days,  afler  the  person 
be  tried  shall  have  been  apprehended,  is  directory  to  the  Court, 
]  not  a  limitation  of  the  prosecution;  and  furnishes  no  objection  to 
»  Court's  proceeding  to  the  trial  afler  the  expiration  of  the  time 
3cified. — Ibid. 

Granting  or  denying  a  writ  of  prohibition,  is  in  a  great  measure 
cretionary  with  the  Court.  But  it  is  the  duty  of  the  superior 
urts  of  law  to  confine  all  subordinate  jurisdictions  to  their  proper 
unds;  and  the  question  of  jurisdiction  is  to  be  determined  by  the 
)erior  and  not  the  inferior  Court.  Gray  vs.  Court  of  Magistrates 
d  Freeholders,  3d  McC,  175. 

Generally,  a  prohibition  may  be  awarded,  as  well  afler,  as  before, 
Igement;  but  the  converse  is  true  in  cases  where  the  Court  had 
isdiction  of  the  matter,  but  was  restrained  by  some  statute,  and  the 
rty,  by  pleading,  admits  the  jurisdiction. — Ibid. 
\  party  has  a  right  to  appeal,  on  an  application  for  a  prohibition, 
rn  an  order  made  at  Chambers,  or  on  Circuit;  and  it  seems  the 
•ordinate  Court  has  no  right  to  proceed  afler  notice  of  such  appeal, 
t  has  been  sometimes  the  practice  to  grant  a  prohibition,  until  the 
srmination  of  the  appeal. — Ibid. 
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1^/.  Of  the  Tenancy. 

Neither  the  plea  of  nU  hahuU  in  tenemenUsj  nU  demisit^  nor  rim 
piusa,  can  be  pleaded  to  covenant  for  rent  on  an  indenture,  for  it  ope- 
rates as  an  estoppel.  But  the  estoppel  only  exists  during  the  contii- 
uance.  of  the  occupation  of  the  tenant;  and  if  he  be  ousted  b]ft 
paramount  title,  he  may  plead  it.  Maverick  vs.  Lewis  dc  Gibbi|Sl 
M*C.,  2n. 

An  outstanding  title,  alone,  will  not  discharge  a  lessee  by  indei- 
ture.  He  must  be  evicted,  or  prevented  from  entering  or  bm 
enjoying  the  thing  demised,  by  virtue  of  such  title;  and  he  moit  Kt 
out  the  title  in  his  plea,  and  shew  particularly  how  it  arises. — Ibid. 

Where  a  person  was  in  possession  by  an  outstanding  lease,  aid 
refused  to  give  possession  to  the  new  lessee,  it  is  tantamount  to  u 
eviction. — Ibid. 

No  particular  words  are  necessary  to  constitute  a  lease,  but  tlien 
must  be  an  interest  in  the  freehold  conveyed;  and  an   agreement  to 
take  charge  of  a  farm  and  to  work  on  shares  is  not  such  an  outstud* 
ing  lease,  as  will  amount  to  an  eviction,  where  the  person  in  possenioi 
under  such  agreement,  refused  to  deliver  possession  to  the  lessee.— lb. 
lmms  for        All  leases  or  contracts  in  writing,  hereafter  to  be  made  betwees 
one  year      landlord  and  tenant,  for  a  longer  term  than  twelve  months,  shall  not 
recorded  in    be  valid  in  law,  against  the  rights  and  claims  of  third  persons,  unlen 
the  same  shall  have  been  recorded  in  the  office  of  Mesne  Convey- 
ance, at  least  within  three  months  from  the  time  of  the  execution 
thereof;  nor  shall  any  payment,  made  in  anticipation  of  rent,  lor  a 
longer  time  than  twelve   months,   be   considered   a  valid  diecoiml 
against  the  claims  and   rights  of  third  persons.     6th  S.  L.,  67| 
sect.  1st. 

But  where  a  purchaser  has  received  express  notice  of  an  exii|ing 
lease,  before  making  his  purchase,  such  lease,  although  not  recoiM 
conformably  to  the  requisitions  of  the  Act  of  1817,  will  be  valid  and 
effectual  against  the  convejrance  of  the  purchaser,  although  the  latter 
has  been  duly  recorded.  Anderson  vs.  Harris,  1  Bailey,  815. 
How  ud  Every  lease  or  written  agreement  hereafter  to  be  entered  iDto,fiir 
tflrminata.  the  renting  and  leasing  of  lands  and  tenements,  shall  absolutely  and 
unequivocally  end  and  determine  at  the  period  therein  stated,  without 
it  being  obligatory  on  the  tenant  or  the  landlord,  to  give  the  notioe 
now  required  by  law.     6th*  S.  L.,  67,  sec.  2d. 

In  order  to  put  an  end  to  a  tenancy  from  year  to  year,  there  moit 
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be  three  months  notice  to  quit,  ending  at  the  expiraton  of  the  year. 
Grodard  vs.  R.  R.  Comp.,  2  Rich.,  346. 

The  Acts  of  1808  and  1817,  have  not  altered  the  common  law  in    . 
relation  to  tenancies  from  year  to  year,  and  the  necessity  of  notice  to 
qoit,  before  the  tenancy  can  be  determined,  either  by  the  landlord  or 
the  tenant. — Ibid. 

Where  the  lease  is  for  a  term  of  years,  with  an  annual  rent,  if  the 
tenant  holds  over  the  term,  without  any  thing  being  said  as  to  a  new 
oontract,  the  law  presumes  that  he  holds,  subject  to  the  same  annual 
went  as  stipulated  in  the  contract,  and  if  interest  is  recoverable  on  the 
annual  arrears  of  the  written  lease,  it  will  also  be  recoverable  on  the 
enbsequent  annual  arrears.     Dorrill  vs.  Stephens,  4th  M'C,  59. 

No  piTole  lease  shall  give  a  tenant  a  right  of  possession  for  a  longer  f^o  parole 
term  than  twelve  months  from  the  time  of  entering  on  the  premises; ^^SJUSa^ 
end  all  such  leases  shall  be  understood  to  be  for  one  year,  unless  it  bot^^*'**" 
■tipulated  to  be  for  a  shorter  term.  '^"*' 

In  the  case  of  Godard  vs.  R.  R.  Company,  above  referred  to,  it  was 
elflo  held,  upon  review  of  the  English  authorities,  that  a  general  hold- 
ing, Mich  as  wa»  formerly  held  a  tenancy  at  will,  was  now  established 
as  a  tenancy  from  year  to  year,  and  such  is  entitled  to  notice  to 

2d.  Of  the  Rent. 

Where  a  tenant  is  dispossessed  by  an  enemy,  he  ought  to  pay  rent 
only  for  the  time  he  peaceably  enjoyed,  and  not  for  the  time  he  was 
prevented  by  the  casualties  of  war.    Bayly  vs.  Lawrence,  1st  Bay,  499. 

Under  a  plea  of  no  rent  in  arrear,  the  defendant  may  shew  that  the 
house  was  rendered  uninhabitable  by  a  storm.  It  seems,  if  one  rents 
a  house  for  a  year,  and  during  the  term,  it  is  rendered  untenantable 
by  a  storm,  the  rent  ought  to  be  apportioned  according  to  the  time  it 
was  occupied.     Ripley  vs.  Wightman,  4th  M'C,  447. 

All  tenants,  whether  for  life  or  years,  by  sufierance  or  at  will,  o^'p^^^n-^^n 
persons  coming  in  under,  or  by  collusion  with  them, who  shall  hold  over,  tenurn  for 
after  the  leiral  determination  of  their  estates,  after  demand  made  in  «n  poMearton 

for  Uirae 

writing,  for  delivering  possession  thereof  by  the  person  having  the  montiu  after 
reTersion  or  remainder  therein,  or  his  agent,  such  tenant  or  other 
person  holding  over,  for  the  space  of  three  months,  afler  such  demand, 
■hall  forfeit  double  the  value  of  the  use  of  the  premises,  recoverable 
by  action  of  debt  or  other  legal  action,  or  by  distress,  as  incases  of 
rent  recovered  and  payable  quarter  yearly.  5th  S.  L.,  565,  sec.  3. 
In  case  any  tenant  shall  give  notice  in  writing,  of  his  intention  to 
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Penalty  on    quit  the  premises,  and  shall  not  accordingly  deliver  up  the  possenioa 
not  delivering  at  the  time  in  such  notice  contained,  the  said  tenant,  his  executonor 


•coordinc  to  administrators,  shall  pay  to  the  landlord  double  the  rent  which  lie 
would  otherwise  have  been  liable  to  pay,  which  shall  be  recoTenUe 
in  manner  aforesaid.  Provided,  nevertheless,  that  nothing  herdi 
contained  shall  be  construed  to  give  such  tenant  a  right  to  discootinoe 
or  determine  his  tenancy  by  such  notice,  in  any  other  manner  thtn 
according  to  the  laws  heretofore  existing. — Ibid,  sec.  4. 

The  defendant's  intestate  sold  a  plantation,  and  gave  a  bond  (o 
make  titles  to  the  purchaser,  taking  from  the  latter  a  promissoiy  note 
for  the  purchase  money. — Reeves  vs.  McKenzie,  Ist  Bailey,  497. 

The  defendant  recovered  judgement  on  the  note,  but  afterwanfa 
•agreed  to  take  the  land  in  satisfaction  of  the  judgement,  and  accepted 
from  the  purchaser  a  release  of  his  interest  under  the  bond  to  make 
titles:  he  then  leased  it  to  the  purchaser  for  a  term,  reserving  a  rent 
certain;  but  in  the  lease  was  a  condition,  that  if  a  certain  portion  of 
the  judgement  were  paid  within  a  limited  time,  the  lease  should  be 
void.  Subsequently  upon  a  scire  facias  on  the  judgement,  the  juij, 
upon  evidence  of  the  release,  found  for  the  purchaser  on  the  plea  of 
^  payment.     Held,  to  be  no  performance  of  the  condition  of  the  leaie, 

*  r^^*"l9r      and  that  the  defendant  was  entitled  to  distrain  for  the  rent  in  arrear. 
Ibid. 

If  a  rent  certain  be  reserved,  subject  to  a  condition  to  be  performed 
by  the  tenant,  the  landlord  may  distrain,  notwithstanding  the  condi- 
tion, unless  the  tenant  shew  a  performance. — Ibid. 

Where  a  tenant  holds  over,  for  three  months  or  more,  after  the 
expiration  of  his  term,  and  notice  to  quit,  he  is  liable,  under  the  Act 
of  1808,  to  double  rent  from  the  day  of  notice,  and  not  from  the  expi- 
ration of  the  three  months  only. — Ibid. 

Although  the  English  rule,  that  stray  cattle  are  distrainable  for 
rent,  where  they  have  been  levant  et  couchant  upon  the  land,  may  not 
be  applicable  to  the  agricultural  usages  of  this  country;  yet,  when  the 
cattle,  6sc.  of  third  persons  have  been  put  upon  the  premises,  with  the 
consent  of  the  owners,  they  are  liable  to  distress:  nor  %vill  it  make 
any  difference,  that  the  landlord  was  informed,  that  they  did  not  belong 
to  the  tenant.  Goods  left  in  appropriate  public  places  of  deposit,  con* 
stitute  an  exception  to  the  general  rule. — Ibid. 

The  tenant  of  a  landlord,  whose  interest  has  been  sold  by  the  she- 
riff  (or  coroner)  is  not  bound  to  pay  rent,  accruing  afler  the  sale,  to 
his  lessor.     Moore  vs.  Turpin  6s  Powers,  Ist  Spears,  32. 

Where  the  tenant  of  a  landlord,  whose  interest  has  been  sold  by 
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herifi^  afterwards,  with  notice  of  that  fact,  paid  the  whole  year's 
to  his  original  landlord,  it  was  held  that  the  purchaser  was  enti- 
to  recover  from  the  tenant  that  proportion  of  the  rent  which 
lied  afler  his  purchase.     Snjder  vs.  Rilej,  1st  Spear,  272. 

has  been  usual  to  allow  to  the  purchaser  his  proportion  of  the 
measured  from  the  time  of  his  purchase. — lb. 
^here  the  tenant  voluntarily  pays  the  whole  rent  before  due  to 
ibnner  landlord,  and  aAer  notice  of  his  landlord  being  changed, 
I  can  be  no  reason  in  turning  the  purchaser  round  to  his  possible 
idy  against  him.     If  the  tenant  had  received  no  notice,  and  had 

the  rent  only  at  maturity,  such  might  have  been  the  proper 
le. — lb. 

3i.  Of  the  Repairs. 

onants,  unless  by  express  contract,  have  no  right  to  charge  their 

lords  for  repairs;  and  this  rule,  a  fortiori^  applies,  where  the 

Qt  knew  that  the  premises  were  out  of  repair,  and  covenanted  to 

■n  them  in  the  order  in  which  they  were  when  received.     City 

icil  vs.  Moorhead;  2d  Rich.,  480. 

general  covenant  to  repair  is  satisfied  by  the  lessee  keeping  the 

lises  in  substantial  repair;  a  literal  performance  of  the  contract 

)tto  be  required.     2d  Harrison,  1424. 

nder  a  covenant  that  the  tenant  **should  and  would  substantially 

ir,  uphold,  and  maintain"  a  house,  he  is  bound  to  keep  up  the 

le  pai  nting. — lb. 

n  agreement  to  leave  a  farm  as  he  found  it,  is  an  agreement  to 

e  it  in  a  tenantable  repair,  if  he  found  it  so;  and  will  maintain  a 

aration  so  laid. — lb. 

tenant  from  year  to  year  is  only  bound  to  fair  and  tenantable 
ir8,80  for  as  to  prevent  waste  or  decay  of  the  premises,  and  not 
ibstantial  and  lasting  repairs,  such  as  new  roofing,  &c.— -Ibid, 
5. 

nd  not  being  liable  to  general  repairs,  he  is  only  bound  to  use 
premises  in  a  husband.like  manner,  bul  no  farther.— -lb. 

tenant,  from  year  to  year,  of  a  house,  is  only  bound  to  keep  it 
1  and  water  tight.  A  tenant  whojcovenants  to  repair,  is  to  sustain 
uphold  the  premises;  but  that  is  not  so  with  a  tenant  from  year 
jar. — lb. 

tenant  of  a  house  from  year  to  year,  not  under  any  agreement 
44 
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to  repair,  may  quit,  without  previous  notice  to  hii  landlord,  on  tb 
premises  becoming  unsafe  and  useless  fit>m  want  of  repairs;  lad 
such  tenant  is  not  liable,  in  an  action  for  use  and  occupation,  foruf 
rent  after  the  occupation  has  ceased  to  be  beneficial.-— lb. 

Therefore,  where  the  lessee  of  a  house  under-let  the  same  at  Lidf* 
day  to  A.  as  tenant  from  year  to  year,  and  before  the  end  of  tbehilf 
year  put  workmen  into  the  house  with  A's.  consent,  for  the  |Mnp<** 
of  repairing  a  party,  wall,  but  the  inconvenience  oceasioned  tbsrelqf 
was  so  great  that  A's  lodgers  quitted  the  house,  and  he  wis  obliged 
to  take  lodgings  for  his  own  family  elsewhere,  and,  afler  paying  the  nit 
up  to  midsummer^day,  he  remained  in  possession,  cariying  on  iui 
trade,  till  the  5th  July,  and  then  quitted  without  notice  to  his  landM 
held,  that  the  latter  could  not  maintain  an  action  for  use  and  oocopt* 
^tion  for  the  second  half  year  which  had  thus  commenced,  thejarj 
finding  that  there  had  been  no  beneficial  occupation. — ^Ib. 

A  tenant  of  a  house,  who  is  bound  by  agreement  to  keep  it  ii  teo* 
antable  repair,  may  quit  without  notice  in  the  course  of  his  term,  if 
the  premises  become  unwholesome  for  want  of sufiicient draioig^ 
and  they  cannot  be  kept  dry  without  extravagant  and  unreasonsUe 
labour  and  expense  on  his  part. — ^Ib. 

A  landlord  has  no  right  to  enter  his  tenants  premises  to  repair  tbeo, 
without  there  was  some  stipulation  at  the  time  of  letting  to  that  eflbd. 
Ibid,  1426. 

Ath.  Of  the  Determination  o/*,  4^. 

fp^i^^^  On  the  determination  of  any  lease,  in  writing  or  by  parol,  oftsf 

||2|2|^^^  lands  and  tenements  within  the  State,  when  the  lessee  shall  hold  onr 
thereaflcr,  any  two  magistrates  of.  the  district  where  the  same  mtj 
be  situated,  are  authorized  and  required,  on  the  complaint  and  doe 
proof  thereof  by  any  lessor,  his  heirs  or  assigns,  to  place  the  naoei 
of  twenty  four  neighboring  firecholders  in  a  box,  and  from  them  drtw 
the  names  of  eighteen,  and  shall  thereupon  issue  their  warrant  iotbe 
nature  of  a  summons,  directed  to  the  sherifil^  or  any  constable  of  dte 
district,  commanding  such  officer  to  summon  the  said  eighteen  free* 
holders  to  attend  at  a  certain  time,  within  four  days,  and  at  a  place 
appointed;  and  from  the  said  eighteen  freeholders  so  summoaed, 
twelve  shall  be  drawn  in  the  same  manner,  who  shall  be  empaaeDed 
to  try  the  fiusts;  provided,  that  if  from  the  said  eighteen  so  simiffioiiedi 
the  number  of  twelve  cannot  from  any  cause  be  had,  the  magistntei 
are  authorized  to  complete  the  number  from  the  remainder  originaDf 
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:ted;  and  the  said  magistrates  shall  also  summon  the  said  lessee, 
Dj  other  person  claiming  or  coming  into  possession  under  him,  at 
same  time,  and  in  the  same  way,  likewise  to  appear  before  them 
lew  cause,  if  any  such  lessee  or  other  person  may  have,  why 
ession  of  the  preniises  should  not  be  forthwith  restored  to  such 
»r,  his  heirs  or  assigns ;  and  i^  upon  hearing  the  case,  they  shall 
adsfied  that  the  complainant  is  entitled  to  the  possession  of  the 
aises  in  question,  they  shall  so  find;  whereof  the  said  magistrates 
Imike  a  record,  and  shall  thereupon  issue  their  warrant,  directed 
la  sheriff  of  the  district,  commanding  him  forthwith  to  deliver  to 
I  lessor,  his  heirs  or  assigns,  full  possession  of  the  premises,  and 
ivy  all  expenses  incurred,  of  the  goods  and  chattels  of  the  lessee 
)ther  person  in  possession,  as  aforesaid.  Act  oflSSO,  p.  21, 
23. 

^e  have  seen,  by  the  Act  of  1817,  that  a  lease  may  be  determined 
:s  own  limitation  wit  bout  notice  to  quit,  except  in  case  of  a  tenancy 
I  year  to  year,  in  which  case,  according  to  the  case  above  cited, 
B  months  notice  is  required.  It  may  also  be  determined  by  for- 
re. 

U.  For  making  alterations  of  the  premises. 

i.  For  non-payment  ofrent,  or  non-performance  of  other  covenantSm 

br  making  aiierations, — It  shall  not  be  lawful  for  any  tenant  to  .peBam  not 

:e  alterations,  or  remove  buildings,  erected  upon  the  leased  prem-  ^^*^  ^ 

»  without  permission  first  had  in  writing,  under  pain  of  forfeiting' 

residue  of  the  unexpired  term  of  said  lease  or  agreement,  parole 

rritten;  which  said  forfeiture  shall  be  ascertained  by  a  justice  of 

peace  o^  quorum,  with  the  jurors  to  be  drawn  in  the  same  manner 

I  prescribed  by  this  Act,  and  with  like  powers  where  the  landlord 

be  placed  in  possession.     6th  S.  L.,68,  sec.  8. 

br  non-payment  of  rent,  <^. — Where  a  lease  contained  two  clau- 

for  re-entry;  the  one,  in  case  the  yearly  rent  of  £300  was  in 

ar  thirty  days  afler  it  become  payable,  and  the  other,  in  case  the 

rly  rent  were  in  arrear,  which  was  stated  to  be  payable  half  yearly 

jady-day  and  Michaelmas:  held,  that  the  landlord  had  a  right  to 

nter  on  non-payment  of  each  half  year's  rent;  as  the  former 

se  contained  the  description  of  the  amount  to  be  annually  paid^ 

the  latter  the  times  for  payment     2d  Harrison,  1401. 

*o  support  an  ejectment  on  a  forfeiture  of  a  lease,  by  non-perform- 

s  of  a  covenant,  if  the  covenant  be  to  do  an  act,  the  lessor  of  the 
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plaintiff  must  give  some  eyidence  of  the  omlMion  of  the  act;  and,  If 
the  covenant  be  for  payment  of  rent,  the  lessor  of  the  plaintiff  moil 
prove  a  demand  of  svch  rent.     Ibid,  1402. 

A  lease  contained  a  clause  of  re-entry  in  case  the  term  of  yein 
thereby  granted  should  be  extended  or  taken  in  execution;  and  befbie 
the  end  of  the  term  the  sheriff  entered  the  premises  under  a  writ  of 
extent  against  the  lessee  at  the  suit  of  the  crown,  held  an  inqointioif 
and  seized  the  lessee's  interest  into  the  king's  hands:  held,  that  tbii 
proceeding  was  a  taking  in  execution  within  the  latter  clause  of  Ae 
condition,  and  that  the  term  was  determined  and  forfeited  to  the 
lessor. — lb. 

Where  in  a  lease,  a  power  of  re-entry  for  a  breach  of  covenant  ii 
reserved  to  the  lessor,  a  forfeiture  may  be  waived,  as  the  leiieii 
thereby  rendered  voidable  only.     Ibid,  1403. 

Acceptance  of  rent  after  a  forfeiture  is  a  waiver  of  the  fbrieiton; 
if  the  fact  of  forfeiture  was  known  to  the  lessor  at  the  time. — lb. 

If  ejectment  is  brought  on  a  forfeiture  of  a  lease,  and  after  tbe 
bringing  of  such  ejectment  the  landlord  accept  rent,  it  is  no  waiver 
of  the  forfeiture. — lb. 

A  distress  and  continuance  in  possession  might  be  a  waiver  of  an 
existing  forfeiture,  but  not  so  as  to  any  right  which  accrued  subse- 
quently.— lb. 

Taking  an  insufficient  distress  after  the  forfeiture,  for  rent  accroiog 
before,  is  not  a  waiver  of  the  right  to  re-enter. — ^Ib. 

6th,  Right  of  TencoA  to  remove  Fixtures. 

With  regard  to  a  tenant  for  years,  it  is  fully  established  he  may  tab 
down  useful  and  necessary  erections  for  the  benefit  of  4iis  trade  or 
manufacture,  and  which  enable  him  to  carry  it  on  with  more  advaa* 
tage.  It  has  been  so  held  in  the  case  of  cider  mills.  A  tenant  ia 
years  may  also  carry  away  ornamental  marble  chimney-piecest 
wainscot  fixed  only  by  screws,  and  such  like.  But  erections  for  tlio 
purposes  of  farming  and  agriculture  do  not  come  under  the  exceptioa 
with  respect  to  trade,  and  cannot  be  taken  down  again.  And  when 
the  tenant  has  covenantee!  to  leave  all  buildings,  dec,  he  caooot 
remove  even  erections  for  trade.  Where  a  tenant  for  years  has  a 
right  to  remove  erections  and  fixtures  during  his  lease,  and  onuH 
doing  it,  he  is  a  trespasser  afterwards  for  going  upon  the  land,  M 
not  a  trespasser  de  bonis  asporiafis.  A  farmer  who  raises  young  fnnt 
*         trees  on  the  demised  land  for  filling  up  his  lessor's  orchards,  is  ad 
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titled  to  sell  them,  unless  he  is  a  nurserjraaQ  by  trade.  2  Black- 
iney282.     (Note.) 

Though  a  building  may  be  raised  on  a  brick  foundation,  and  have  a 
iek  chimney,  if  the  erection  of  such  foundation  is  of  wood,  and  the 
nUing  be  used  for  the  purpose  of  trade  or  manufacture,  the  tenan^ 
ftj  remove  it  at  the  end  of  his  term.     2d  Harrison,  1170. 

The  machinery  of  a  mill  is  part  of  the  freehold,  and  cannot  be 
Bp]ly  removed  by  the  tenant. — Ibid. 

Window  sashes,  which  are  neither  hung  nor  beaded  into  the  frames, 
Qt merely  fastened  by  laths,  nailed  across  the  frames  to  prevent  their 
dliag  out,  are  not  fixed  to  the  freehold. — Ibid,  1180. 

A  pump,  erected  by  a  tenant,  and  so  fixed  as  to  be  removable  * 
rithout  injury,  to  the  freehold,  may  be  taken  away  by  him    at  the 
xpiration  of  his  term,  as  being  an  article  of  domestic  use  or  conve- 
ience. — Ibid. 

A  tenant  (not  a  gardener  by  trade,)  cannot  remove  a  border  of  box, 
lanted  by  himself  on  the  premises  demised,  unless  by  special  agree, 
lent  with  the  landlord. — Ibid. 

7th,  Precedents. 

Lease.   • 
(tats  of  South-Caho  lina. 

This  indenture,  made  the  day  of  ,  Anno  Domini,  one  thou- 
and  eight  hundred  and  ,  between  of  the  first  part,  and 

the  lessee  of  the  second  part,  witnesseth,  that  the 

aid  hath  granted,  bargained  and  leased,  and  by  these  presents, 

loth  grant,  bargain  and  ledse,  unto  the  said  To  have  and  to 

loldthewiid  with  the  appurtenances,  unto  the  said 

executors,  administrators  and  assigns,  for  the  term  of  from  the 

ihUe  hereof,  yielding  and  paying  therefor  the  sum  of  the 

ending  on  the  day  of  •     And  the  said  execu- 

ors  and  administrators,  doth  hereby  covenant  and  agree,  to  and  with 
he  said  ,  well  and  truly  to  pay  the  above  reserved  and  stipulated 

rent,  at  the  time  above  limited;  and  also,  the  same  sum  or  rent  on  the 
lay  next  afler  the  day  on  which  every  subsequent  shall  end; 

ind  it  is  further  stipulated,  that  befi)re  the  expiration  of  the  term  for 
rhich  the  said  premises  are  leased,  the  said  tenant  «hall  give 
lotice  of  intention  to  vacate  the  aforesaid  premises.     And  it  is 

iirther  stipulated  and  understood,  by  and  between  all  the  parties  to 
hese  presents,  that  if  it  should  so  happen,  that  rent  shall  at  any 

ime  be  in  arrear  and  unpaid,  then  the  above  mentioned  term  shall 
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immediately  cease  and  determine;  and  it  shall  be  lawful  for  the  party 
of  the  first  part,  to  re-enter  into  and  forthwith  re-possest  all  aid 
singular  the  above  granted  and  leased  premises.  And  it  is  lastlj 
stipulated,  that  the  said  shall  not,  without  the  consent  of  tlw 

lessor,  convey  this  lease,  or  let  the  said  premises  to  any  other  persoi; 
and  shall  leave  the  same  in  like  good  order,  unavoidable  accidenti, 
and  ordinary  wear  and  tear,  excepted. 

Signed,  sealed,  and  delivered,  > 

in  presence  of     )  [l.  s.] 

WarrojU  fwr  Freeholders. 

*   State  of  South-Carolina,  > 
District  of  ) 

To  any  lawful  Constable,  or  to  the  Sheriff  of  said  District. 
You  are  hereby  commanded  to   summon  the  freeholders,  whose 
names  are  in  the  pannel  hereto  annexed,  to  be  and  appear  at 
in  the  and  district  aforesaid,  on  next,  the         day  of 

at  o'clock,  to  inquire  upon  their  oaths,  of  and  concerning  a  certaia 
unlawful  holding  of  all  the  ,  situated  and  lying  ,  in  the 

State  and  district  aforesaid,  by  one  tenant,  over  and  agaioit 

landlord,  against  the  form.of  the  statute,  dec.     And  you  an 
fiirther  commanded  to  summon  the  said  ,  or  any  other  penoo 

claiming  or  coming  into  possession  under  him,  at  the  same  time  and 
in  the  same  way,  to  appear  at  the  same  time  and  place,  to  shew 
cause,  if  any  such  lessee  or  other  person  may  have,  why  possession  of 
the  premises  aforesaid,  shall  not  be  forthwith  restored  to  the  said 
,  his  heirs  or  assigns. 
Given  under  our  hands  and  seals,  at  this  day  of  A.  D. 
one  thousand  eight  hundred  and 

A.  B.  [l.  s.] 

Magistrate. 
C.  D.  [l.  8.] 

Magistrate. 
[Here  annex  the  ^nnel  of  freeholders.] 

Summons  to  Defendant. 

Statb  of  South-Carolina,  } 
District  of  \ 

The  State,  ex.  rd.  <  j^  Magistrates  Court. 

^'*  J  Tenant  holding  over  Landlord. 
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To 

You  are  hereby  summoned  to  appear,  before  a  Court  ofMagistrates 
mad  Freeholders,  to  be  holden  at  ,  on  next,  the  day 

of  9  at        o'clock,  to  shewcaiise,  if  any  you  have,  why  posses- 

aon  of  the  premises,  at  ,  in  the  district  and  State  aforesaid,  now 

unlawfully  held  by  you,  over  and  against  ,  your  landlord,  (as  it 

b  said)  should  not  be  forthwith  restored  to  the  said  lessor,  his  heirs  or 
assigns. 

Heroin  fail  not. 

Given  under  my  hand  and  seal  at  ,  this  day  of  , 

A.  D.,  one  thousand  eight  hundred  and  ,  and  in  the  year  of 

American  Independence. 

A.  B. 
Magistrate.  [l.  s.] 

Inquisition. 

State  of  South-Cabolina, 
District  of 

The  State,  ex.  rei.,  ^ 

vs.  >  Tenant  holding  over  Landlord. 


An  inquisition,  taken  for  and  in  behalf  of  ,  at  ,  in  the 

State  aforesaid,  on  the  day  of  ,  in  the  year  of  our  Lord, 

one  thousand  eight  hundred  and  ,  on  the  oaths  of  , 

Kood  and  lawful  men  of  the  district  and  state  aforesaid,  and  . , 

magistrates  for  the  of  ,  in  the  district  and  State  aforesaid. 

^e  find  that  the  lease  from  to  has  expired,  and  that 

ij  entitled  to  the  immediate  possession  of  the  premises,  now  in  the 
occupation  of  the  said  ,  that  is  to  say.     [Here  describe  the  pre^ 

mises.'}    The  same  as  the  said  now  occupies,  which  said 

premises,  the  said  tenant,  doth  unlawfully  hold  over  against  the 

said  landlord,,  against  the  form  of  the   statute,  in  such  cases 

made  and  provided,  and  against  the  peace  and  dignity  of  the  said 

State. 

Given  under  our  hands  and  seals,  at  ,  this  day  of  ., 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ,  and 

in  the  year  of  the  independence  of  the  United  States  of  America. 

[Then  follow  signatures  of  freeholders  and  seals.'] 

Warrant  of  Restitution. 
State  op  South-Carolina,*) 
JDUtrict  of  $ 

To  ,  Sheriff  of  the  said  District. 
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Whereas,  bj  an  inquisition  held  before  us  at  ,  in  the  distrid 

and  State  aforesaid,  on  the  day  of  ,  by  the  oaths  of         , 

twelye  good  and  lawful  men  of  the  said  district  and  State,  it  wasfboaJ 
by  the  said  freeholders,  that  was  entitled  to  the  possession  of 

the  premises,  situate  \heTt  describe  the  premiMes^']  and  now  in  tb 
possession  of  •     These  are,  th  erefore  to  authorize  an^  reqidra 

you  forthwith  to  eject  the  said  ,.  and  all  and  every  other  peisoi 

whatsoever,  in  possession  of  the  said  premises,  by  or  through  thesud 
,  and  to  deliver  to  the  said  ,  his  heirs  and  assigni,  foD 

possession  of  the  same.  You  are  also  required,  to  levy  of  the  goodi 
and  chattels  of  the  said  ,  the  sum  of  dollars,  for  the  coiti 

and  charges,  incurred  in  the  said  proceeding;  and  herein  fiul  not, 
under  the  penalties  that  will  fall  thereon. 

Given  under  our  hands  and  seals,  this        day  of        ,  A.  D.,  16 
A.  B.  [l.  8.] 

Magistrate. 
C.  D.  [L.I.] 

Magistrate. 

The  Freeholders  Oaths. 

You  shall  true  inquiry  and  presentment  make,  of  all  such  things  ii 
shall  come  before  you,  concerning  a  certain  holding  over,  said  to  hsfi 
been  lately  made  in  the  dwelling  house  of  ,  at  ,  in  thii 

district:  you  shall  spare  no  one  for  favor  or  afiection,  nor  grieve  asf 
one  for  hatred  or  ill  will;  but  pr  oceed  herein  according  to  the  best  of 
your  knowledge,  and  according  to  the  evidence  that  shall  be  givsi 
you.     So  help  you  God. 

The  oath  that  ,  your  foreman  bath  taken  on  his  part, yon snd 

every  of  you  shall  truly  observe  and  keep  on  your  parts.  So  help  JW 
God. 


Sliiipl6Qr 


LARCENY. 

Larceny  or  thefl  is  distinguished  by  the  law  into  two  sorts,  lit* 
Simple  larceny  or  thefl,  unaccompanied  by  any  other  atrocioos  cif' 
cumstances;  and  2d.  Mixed  or  compound  larceny,  in  which  there  if 
the  additional  aggravation  of  taking  from  the  house  or  person. 

1st.  Of  Simple  Larceny. 
simple  Simple  larceny  may  be  either  grand  or  petit  larceny;  formeriy  ^ 

"jMTsiiBd  was  grand  larceny,  when  the  value  of  the  goods  stolen  exceeded  tki 
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nie  of  twelve  pence,  and  petit  larceny,  when  under  that  amount,  but 
w,  the  amount  in  value  of  the  goods  stolen,  which  make  a  larceny 
her  grand  or  petit,  is  usually  fixed  by  the  discretion  of  the  jury. 
These  offences  formerly  were  considerably  distinguished  in  their 
fiishment,  but  since  the  Acts  of  1833  and  1834,  abolishing  branding 
d  substituting  whipping  and  imprisonment  incases  of  grand  larceny, 
e  punishment  of  that  oflence,  is  the  same  as  in  petit  larceny,  except 
Lt  in  the  former,  for  the  second  offence,  the  punishment  is  death* 
thout  clergy. 

Simple  larceny  is  the  felonious  taking  and  conveying  away,  the 
rsonal  goods  of  another. 

Ist.  Of  THE  Taking. 

2d.  Of  the  Carryixo  Away, 

3d.  Of  the  Ixtext.  . 

4th.  As  TO  the  Goods  of  which  Larceny  mat  be  Committed. 

6th.  As  TO  THE  Ownership. 

1st.  Of  the  Taking. 
It  must  be  a  taking.  This  implies  the  consent  of  the  owner  to  be 
inting.  Therefore,  no  delivery  of  the  goods  from  the  owner  to  the 
ender,  upon  trust,  can  ground  a  larceny.  As  if  A.  lends  B.  a  horse, 
d  be  rides  away  with  him;  or,  if  I  send  goods  by  a  carrier,  and 
>  carries  them  away ;  these  are  no  larcenies.  But  if  the  carrier 
ens  a  bale  or  pack  of  goods,  or  pierces  a  vessel  of  wine,  and  takes 
ray  part  thereof,  or  if  he  carries  it  to  the  place  appointed,  and  af>er- 
irds  takes  away  the  whole,  these  are  larcenies;  for  here,  the  intent 

steal  is  manifest;  since,  in  the  first  case,  he  had  otherwise  no 
ducement  to  open  the  goods;  and,  in  the  second,  the  trust  was  deter- 
ined,  the  delivery  having  taken  its  effect.  But,  bare  non-delivery 
all  not  of  course  be  intended  to  arise  from  a  felonious  design;  since 
at  may  happen  from  a  variety  of  other  incidents.  Neither  by  the 
^mon  law  was  it  larceny  in  any  servant  to  run  away  with  the  goods 
•mmittcd  to  him  to  keep,  but  only  a  breach  of  civil  trust.  But  if  he 
^not  the  possession,  but  only  the  caro  and  oversight  of  the  goods,  as 
a  butler  ofthe  plate,  the  shepherd  of  sheep,  and  the  like,  the  embezz- 
ig  of  them  is  felony  at  common  law.     So,  if  a  guest  robs  his  inn, 

tavern,  of  a  piece  of  plate,  it  is  larceny:  for  he  hath  not  the  posses« 
^delivered  to  him,  but  merely  the  use,  and  so  it  is  declared  to  be 
^statute  3  and  4  W.  and  M.,  c.  9,  if  a  lodger  runs  away  with  the 
bdfl  from  his  ready  furnished  lodgings.     4th  B.  C,  280. 
45 
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Where  the       There  is  one  case  in  which  it  has  been  holden,  that  the  taking  viD 

flndiiif  it  ^  not  amount  to  a  larcen  j,  though  it  be  accompanied  with  the  intent  Is 

Tmountti    (teal;  namelj,  where  the  taking  is  by  a  finding  of  the  propertj.  'Ihtk 

evetTthnugb  it  is  laid  down  in  the  l}ooks,  that  if  one  lose  his  goods  and  aoolkir 

iiiu^nt^u)"^  find  them,  though  he  convert  them,  with  an  intent  to  steal,  to  hisofi 

thirdiictrioe  "se,  yet  it  is  no  larceny,  for  the  first  taking  was  lawful.     And  sgiis; 

undili^KMi    i^  A.  find  the  purse  of  B.  in  the  highway,  nnd  take  it  and  carfj  it 

U^|[||J[j^|    away,  with  all  the  circumstances  that  usually  prove  the  Intenttorifil 

as  denying  it,  or  secreting  it,  yet  it  is  not  felony.     But  though,  wlieit 

the  particular  circumstances  of  any  case  furnish  a  presumption  of  ii 

intended  dereliction  of  treasure  trove,  or  waif^  or  stray  on  the  part  oftb 

owner,  no  larceny  can  be  committed  by  taking  them  tjeforeseiniretf 

the  lord;  yet,  in  other  cases,  the  doctrine  of  a  taking,  by  finding,  mirt 

be  admitted  with  great  limitation,  and  must  be  understood  toappif 

only  where  the  finder  really  believes  the  goods  to  have  been  loittf 

the  owners,  and  does  not  color  a  felonious  taking  under  such  a  pit* 

tence.     2  Russell,  101. 

Thus,  where  the  prisoner  found  a  sum  of  money  on  the  higbwsfi 
which  he  soon  after  converted  to  his  own  use,  with  various  circuflh 
stances  of  fraud  and  concealment, — it  was  held,  **that  if  the  pritooir, 
at  the  time  of  finding  the  pocket-book,  and  before  he  removed  tk 
money,  knew  it  to  be  the  property  of  the  prosecutor,"  the  conversiei, 
under  these  circumstances,  would  be  larceny.  State  vs.  FerguMSi 
2d  M'MuIlan,  502. 
caM  of  The  following  cases  also  further  show  that  the  taking  animofianoM 

caiichiMii  of  goods  which  have  been  found  by  the  party,  may  amount  to  larceiff 
•rticiM  lea  A  gentleman  lefl  a  trunk  in  a  hackney  coach,  and  the  coach oiso  took 
and  converted  it  to  his  own  use.  This  was  holden  to  be  felonj,  fli 
the  ground  that  the  coachman  must  have  known  where  he  took  upthi 
gentleman  and  his  trunk,  and  where  he  set  him  down;  and  that  hi 
ought,  therefore,  to  have  restored  it  to  him.  In  a  late  case,  wbsit 
the  prisoner  was  indicted  for  stealing  a  box,  containing  a  quaotitjrf 
wearing  apparel,  and  two  bonds,  it  appeared  that  he  was  a  bscka^ 
coachman,  and  that  he  took  up  the  prosecutor  with  several  trunks tiJ 
packages,  amongst  which  was  the  box  in  question,  at  an  hotel  in  ihi 
Adelphi,and  set  him  down  in  Orchard-street,  Port  man  Square,  wbtii 
all  the  articles  were  taken  out  of  the  coach  by  the  prisoner  and  ihi 
prosecutor's  servant,  except  this  box,  which  was  corded,  and  had  bed 
deposited  under  the  seat  of  the  coach.  The  prisoner  received  Ui 
fare  and  drove  away,  afler  which,  in  a  few  minutes,  the  box  ^ 
missed;  but  the  prisoner  and  the  coach  were  quite  gone;  and  it  Vi* 
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I  tiH  seTerml  days  bad  elapsed,  and  after  handbills  bad  been  dis* 
lied  and  adTertisements  inserted  in  the  public  prints,  offering  a 
ward  to  any  person  who  should  bring  home  the  box,  that  the  prisoner 
u  apprehended.     The  box  was  then  found  at  the  house  of  a  Jew, 

which  the  prisoner  said  he  had  taken  it:  but  it  was  uncorded,  the 
ispt  of  it  were  forced  off^  and  it  contained  only  a  part  of  the  property 
bieh  was  in  it  when  it  was  lost,  the  two  bonds  and  several  of  the 
tides  mentioned  in  the  indictment  having  been  taken  away.  The 
4e  was  left  to  the  jury,  to  consider  whether  they  were  satisfied  that 
e  prisoner  had  uncorded  the  box,  not  merely  from  a  natural,  though 
la  curiosity,  but  with  an  intention  to  embezzle  s  >me  part  of  its  con. 
Dts;  and  they  were  of  opinion,  that  he  uncorded  the  box  and  destroyed 
•  papers  with  an  intent  to  embezzle  the  goods  found  in  the  box. 
hey  accordingly  found  him  guilty;  and  the  case  being  reserved  for 
16  oonskleration  of  the  twelve  judges,  a  majority  of  them  were  of 
linion  that  the  conviction  was  proper,     2d  Russell,  101. 

The  doctrine  as  to  a  felonious  taking  of  goods,  which  have  been^^^^^^,^ 
<ttBd  by  the  party,  was  further  confirmed  in  two  more  recent  cases.  JS'^'SuB' 
I  the  first  of  these  cases,  it  appeared  that  a  pocket-book  containing  ^JHH^ 
lak  notes  had  been  found  by  the  prisoner  in  the  highway,  and  afler-  JH^U 
'ards  converted  by  him  to  his  own  use.     Upon  which,  Lawrence,  J.  *hcUown 
bserved,  that  if  the  party  finding  property  in  such  manner  knows  the 
woer  of  it,  or  if  there  be  any  mark  upon  it  by  which  the  owner  can 
e  ascertained,  and  the  party,  instead  of  restoring  the  property,  con- 
erts  it  to  his  own  use,  such  conversion  will  constitute  a  felonious 
iking.    And  in  the  subsequent  case,  the  two  prisoners  (father  and 
Ml)  were  convicted  of  stealing  a  bill  of  exchange,  upon  evidence  of 
beir  having  found  and  converted  it  to  their  own  use,  by  endeavoring 
>  negotiate  it.     Gibbs,  J.,  stated  to  the  jury,  that  it  was  the  duty  of 
^9Ty  man  who  found  the  property  of  another,  to  use  all  diligence  to 
ad  the  owner,  and  not  to  conceal  the  property  (which  was  actually 
totliog  it,)  and  appropriate  it  to  his  own  use.     2d  Kussell,  102. 

A  singular  case  occurred  at  no  very  distant  period,  of  a  conversion 
rith  a  felonious  intent,  of  a  large  sum  of  money  found  in  a  bureau, 
Aich  had  been  delivered  to  a  carpenter,  for  the  purpose  of  being 
(paired.  The  point  arose  In  the  Court  of  Chancery  upon  the  folio  w. 
■g  fiicts.  Ann  Cartwright  died  possessed  of  a  bureau,  in  a  secret 
^  of  which  she  had  concealed  nine  hundred  guineas  in  specie, 
iter  her  death,  Richard  Cartwright,  her  personal  representative, 
tit  the  bureau  to  his  brother  Henry,  who  took  it  to  the  East  Indies, 
Id  hrought  it  back,  without  the  contenU  of  it  being  discovered.    It 
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was  then  sold  to  a  peraoD  named  Dick,  for  three  guineai,  who  deli< 
▼ered  it  to  one  Green,  a  carpenter,  for  the  purpose  of  repairing  it. 
-  Green  employed  a  person  named  Hillingworth,  who  found  out  tbe 
money.     Hillingworth  received  only  a  guinea  for  his  trouble;  bulii 
consequence  of  his  discovery,  the  whole  sum  of  nine  hundred  goineai 
was  secreted  by  Green,  by  Green's  wife,  and  by  one  Elizabeth  Shtrpei 
and  converted  to  their  own  use.     On  these  suggestions,  Cartwrigk,  the 
personal  representative  of  the  original  owner  of  the  bureau,  filed  i 
bill  of  discovery  against  Green  and  his  wife,  and  Mrs.  Sharpe,  ii 
which  bill,  Dick  joined,  but  did  not  claim  any  of  the  money  on  lui 
own  account;  and  the  defendants  demurred  to  the  bill,  on  the  groanl 
that  an  answer  to  the  discovery  sought  might  subject  them  tocriouBil 
punishment.     After  the  argument  upon  this  demurrer,  the  Lord 
Chancellor  said,  that  the  real  question  was,  whether  the  bill  charged 
a  felony,  and  that  the  distinctions  upon  that  point  were  so  eitremdj 
nice,  that  he  should  not  trust  himself  to  say  any  thing  upon  themiuitil 
he  had  seen  all  the  cases,  and  consulted  some  of  the  judges.    Some 
time  afterwards  his  Lordship  delivered  his  opinion  and  said — ^''l  bafe 
looked  into  the  books,  and  have  talked  with  some  of  the  judges^  9^ 
others;  and  I  have  not  found  in  any  one  person  a  doubt  that  this  u> 
felony.     To  constitute  felony,  there  must,  of  necessity,  be  a  feloDioiii 
taking.     Breach  of  trust  will  not  do.     But  from  all  the  csies  io 
Hawkins,  there  is  no  doubt  that  this  bureau  being  delivered  toGreaSi 
for  no  other  purpose  than  to  repair,  if  he  broke  open  any  part  which 
it  was  not  necessary  to  touch  for  the  purpose  of  repair,  with  an  iotei* 
tion  to  take  and  appropriate  to  his  own  use  what  he  should  find,  that 
is  a  felonious  taking,  within  the  principle  of  all  the  modern  caaei;  ** 
not  being  warranted  by  the  purpose  for  which  it  was  delivered.    V^ 
pocket-book,  containing  bank  notes,  were  left  in  the  pocket  of  a  coat 
sent  to  be  mended,  and  the  tailor  took  the  pocket-book  out  of  tke 
pocket,  and  the  notes  out  of  the  pocket-book,  there  is  not  the  Icai^ 
doubt  that  it  is  a  felony.     So,  if  the  pocket-book  was  left  in  a  hackocy 
coach,  if  ten  people  were  in  the  coach  in  the  course  of  the  dsj,  and 
the  coachman  did  not  know  to  which  of  them  it  belonged,  he  acquire' 
it  by  finding  it  certainly;  and  not  being  intrusted  with  it  for  the  par* 
pose  of  opening  it,  that  is  felony,  according  to  the  modem  case** 
Those  with  whom  I  have  conversed  upon  this  point,  who  are  of  TOiJ 
high  authority,  have  no  doubt  upon  it." — Ibid. 

In  cases  of  this  nature,  where  the  taking  was  by  finding,  some  of 
the  strongeat  circumstances  to  rebut  the  implication  that  such  lakiag 
waa  felonious,  will  be  those  which  show  that  the  party  made  it  kiio«B 
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le  had  found  the  property,  so  as  to  make  himself  responsible  for 
line,  10  case  he  should  be  called  upon  by  the  owner;  or  those 
I  show  that  he  endeavoured  to  discover  the  true  owner,  and  kept 
oods  till  it  might  reasonably  be  supposed  that  the  true  owner 
not  be  found. — lb. 

on  some  of  the  doctrines  relating  to  the  felonious  taking,  6sc.,CMfltwiMra 
I  have  been  already  mentioned,  points  of  considerable  difficulty  by  thadSir- 
oroetimes  occur;  but  by  far  the  most  nice  and  intricate  questions  St^rlSe* 
upon  the  class  of  cases  which  are  now  to  be  considered,  namely,  ^^''*'' 
in  which  it  appears  that  the  goods  were  taken  by  the  delivery 
Dsent  of  the  owner,  or  of  some  one  having  authority  to  deliver 
.    The  material  ingredient8  in  the  definition  of  larceny,  already 
n  of,  must  still  be  kept  in  mind;  particularly  that  of  the  animus 
idi,  and  the  doctrine  that  the  goods  must  be  taken  ^^invito  domino.^* 
M.,  106. 

may,  in  the  first  place,  be  observed,  with  respect  to  these  cases  d^h. 
e  the  goods  are  obtained  by  delivery,  that  if  it  appear  that,2![ 
Jgh  there  is  a  delivery  by  the  owner  in  fact,  yet  there  is  clearly  or^')^^ 
ange  of  property  nor  of  legal  possession,  but  the  legal  possession  p**"*"^* 
emains  exclusively  in  the  owner,  larceny  may  be  committed 
lyas  if  no  such  delivery  bad  been  made. — lb. 

lus,  if  a  person,  to  whom  goods  are  delivered,  has  only  the  bare  ^^^^  ^j^^^ 
je  or  custody  of  them,  and  the  legal  possession  remains  in  the  tJjJ^ciJarie. 
r,  such  person  may  commit  larceny,  by  a  fraudulent  conversion  J'^^^JJJjJJj 
J  goods  to  his  own  use,  a  ('octrine  which  directly  applies  to  the  UJJlJJiJ,**' 
of  servants  entrusted  with  the  care  of  goods  in  the  possession  of 
masters.     And  larceny  may  be  committed  also  in  a  like  manner 
person  who  has  a  bare  special  use  of  goods.     Thus,  a  man  may 
lilty  of  larceny  in  taking  a  piece  of  plate,  set  before  him  to  drink 
tavern;  for  he  has  only  a  liberty  to  use,  not  a  possession  by  deliv. 
So  if  a  weaver,  or  siikthrower,  deliver  yarn,  or  silk,  to   be 
ght  by  journeymen,  in  his  house,  and  they  carry  it  away  with 
t  to  steal  it,  this  is  felony;  the  entire   property  remaining  there 
)  owner,  and  the  possession  of  the  workmen,  being  the  possession 
3  owner.     But  it  would  not  bo  felony  if  the  yarn  had  been  deliv- 
to  a  weaver  out  of  the  house,  who,  having  thus  the  lawful  pos- 
>n  of  it,  had  afterwards  embezzled  it ;  because,  by  the  delivery, 
id  a  special  property,  and  not  a  bare  charge;  in  the  same  manner 
le  who  is  entrusted  with  the  care  of  a  thing  for  another  to  keep 
is  use.     2d  Russ.,  107. 
a  case  where  the  prisoner  was  a  lodger,  and  hn  land-lady  want- 
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campiieira   ing  cbiinge  for  a  bank  note,  sent  it  by  herienwit,  to  tba  iMritone^ip 

ui!diafix      Btairsy  begging  that  he  would  give  her  change  for  It;  when  the  prii- 

Smiiitoa  oner,  after  examining  his  purse,  said  that  he  Ukd   not  gold  eoooigh 

tallirn^*  about  him  for  the  purpose,  but  that  he  would  go  immediatelj  to  Ui 

bim  Mt^***     bankers  and  get  the  note  changed;  upon  which  he  left  the  Imnm^ 

2iSi  UHfMt  ^ith  the  bank  note   in  his  hand,  and  never  returned;  the  pritoMt 

it^^io  iM  appears  to  have  been  convicted  without  any  question  having  bees 

^^^^'       made  as  to  the  offence  amounting  to  larceny.     Btit,  inthiscaie,k 

probably  might  have  been  considered  that  the  land-lady  did  not  inteii 

to  fart  with  the  note  without  first  receiving  the  change;  and  ifn^ 

that  the  servant  delivered  the  note  to  the  prisoner  without  the  soth<Nw 

ity  of  her  mistress,  and  therefore,  that  no  legal  possession  of  it  am 

passed  to  the  prisoner;  and  that  in  taking  it,  he  was  guilty  of  a  treii 

pass.     2  Russ.,  105. 

It  has  been  suggested  as  worthy  of  consideration,  whether  tb 
wh«r«uic  distinction  concerning  the  legal  possession  remaining'  in  the  owser, 
mtiiispre-  after  a  delivery  in  fact  to  another,  do  not  extend  to  all  cases  wImis 
the  thing  so  delivpredTor  a  special  purpose,  is  intended  to  rfmaisit 
the  presence  of  the  owner.  And  it  is  well  advanced,  in  support  of  tlie 
observation,  that  in  cases  of  this  kind,  the  owner  cannot  be  mid tl 
give  any  credit  to,  or  repose  confidence  in,  the  party  in  who^e  hasdi 
it  is  so>  in  fact,  placed;  and  that,  the  thing  being  intended  to  1m 
returned  to  the  owner  again,  and  resumable  by  him  every  roomeA 
his  dominion  over  it  is  as  perfect  as  before;  and  the  person  to  whoa 
it  is  so  delivered,  has,  at  most,  no  more  than  a  bare  limited  um,  or 
charge,  and  not  the  legal  possession  of  it.  And  though  the  case  ofs 
person  going  into  a  shop,  under  pretence  of  buying  goods,  and,  opoi 
their  being  delivered  to  him  to  look  at,  running  away  with  them;  aid 
also  that  of  a  person  going  into  a  market,  and  obtaining  a  horse,  te 
the  purpose  of  trying  its  paces,  and  th^n  riding  away  with  it,  hv$ 
been  considered  as  felonious,  on  the  ground  of  a  preconcerted  dfiifi 
to  steal  the  chattels;  yet  they  appear  also  to  be  sustainable  on  tki 
ground  that  the  legal  possession  of  such  chattels  still  remained  intbs 
owner  of  the  goods,  notwithstanding  the  delivery,  he  continuing  pf0« 
sent. — lb. 

It  may  be  further  observed,  as  clearing  the  ground  of  ioqoirT* 
wiwietiM  concerning  these  cases  of  a  delivery  of  the  goods  by  the  owner,  (bi^ 
wrtii*tiie  it  is  a  settled  and  well  established  principle,  that  if  the  owner  psH 
KntnodL  with  the  property  in  the  goods  taken,  there  can  be  no  felony  in  tki 
taking,  however  fraudulent  the  means  by  which  such  delivery  wn 
procured.    The  following  are  some  of  the  cases  in  which  it  has  ban 
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bat  the  owner  bad  parted  with  the  property  in  the  goods,  by 
Bty  of  them  to  the  prisoner.     Upon  an  indictment  hr  horse  Hanrey^t 
it  appeared  that  the  prosecutor  was  at  a  fair,  having  a  horse  piii«nnermde 
the  care  of  a  servant,  which  he  intended  to  sell,  when  hehorw  rnma 
by  the  prisoner,  to  whom  he  was  personally  known,  and  who  wiui»Mto 
iim,  **I  hear  you  have  a  horse  to  sell;  I  think  he  will  suit  my  p»%ft«  uw 
and  if  you  will  let  me  have  him  a  bargain,  I  will  buy  him."£l!ii^ 
oner  and  the  prosecutor  then  walked  together  into  the  fair, 
the  horse,  and,  upon  a  view  of  him,  the  prosecutor  said  to  the 
,  *'you  shall  have  the  horse  for  eight  pounds;"  and  calling  to 
mt,  he  ordered  him  to  deliver  t£e  horse  to  the  prisoner.     The 
'  immediately  mounted  the  horse,  saying  to  the  prosecutor  that 
d  return  immediately,  and  pay  him.     The  prosecutor  replied, 
ell."     The  prisoner  rode  away  with  the   horse,  and  never 
!.     Upon  these  facts,  the  learned  judge,  by  whom  the  prisoner 
d,  directed  an  acquittal,  on  the  ground  that  there  was  a  com- 
ntract  of  sale  and  delivery,  and  that  the  property,  as  well  as 
dssion,  was  entirely  parted  with.     2  Kuss.,  109. 
b's  case.    The  prisoner,  with  a  fraudulent  intent  to  obtain  obtitoinf 
»rdered  a  tradesman  to  send  him  some,  to  be  paid  for  on  deliv.  faiM  buii. 
i,  upon  the  goods  being  sent  accordingly,  gave  the  servant 
»ught  them,  bills  which  were  mere  fabrications,  and  of  no 
ind  it  was  holden  not  to  be  larceny,  on  the  ground  that  the 
parted  with  the  property  by  accepting  such  payment  as  was 
though  his  master  did  not  intend  to  giv&  the  prisoner  credit. 
110. 

iolson's  case.   The  prosecutor  having  been  inveigled  by  shar. 
t)et  with  them,  and  suffered  by  them  to  win  in  the  first  instance,  tu  b«t. 
srwards  stripped  ofa  large  sum,  by  losing  a  bet;  and  the  whole 
ion  was  found   by   the  jury  to  have   been   a  preconcerted 
to  get  the  prosecutor's  money;  but  it  was  holden  not  to  be  a 
s  taking,  as  the  prosecutor  parted  with  the  property  in  his 
underaa  idea  that  it  had  been  won  fairly. — Ibid,  111. 
man's  case.     The  same  rule    will  prevail,  though  the  name  Uiini  tiM 
er  person  be  used  to  procure  a  delivery  by  the  owner.     So  auothtf. 
ere  silver  was  so  obtained,  it  was  holden  not  to  be  felony. — 
3. 

sh's  case.     Held  under  the  particular  circumstances,  that  as 
as  no  fraud  used  to  induce  the  prosecutor  to  deliver  a  check,  cii«>S^wS£ 
as  no  larceny  of  the  check,  although  the  prisoner  intended  to^^ 
y  the  proceeds  before  he  received  the  check,  and  did  mis- 
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apply  them  accordingly.     And  as  to  a  charge  of  stealing  the  iHrtet, 
which  were  the  proceeds  of  the  check,  held  under  the  particaltf 
circumstances,  that  the  property  in  the  notes  never  was  vested  ta 
the  prosecutor — Ibid,  114. 
D«!iiv«r7,  But  if  the  owner  has  not  parted  with  the  property  in  the  goodf,bat 

owne/uoci    Only  with  the  possession  of  them,  the  question  of  larceny  still  remtln 
wliii'Si       open,  and  will  depend  upon  the  fact,   whether,  at    the   time   of  tlie 
Eui^y*      alleged  felonious  taking,  the  owner  had  pdrted  with  the  possessiooof 
ptiImJISm  of^^®  goods  in  such  a  manner,  and  to  such  an  extent,  as  to  exclu^fetbe 
ui»|0Qd».     ijgj^  ^f  trespass.     For  if  the  owner  of  the  goods  parted  with  the  pos- 
session of  them  without  fraud  practised  by  the  taker,  and  if,  after  tlie 
owner  had  so  parted  with  the  possession  of  them,  nothing  wasdoM 
to  determine  the  privity  of  contract  under  which   the  taker  bad  the 
possession  of  them  delivered  to  him,  no  trespass,  atid  therefore  no 
larceny,  can  be  committed  by  their  conversion.     Upon  the  subjeet, 
therefore,  of  larceny,  where  the  owner  or  person  authorized  to  diipoie 
of  the  goods  has  parted  with  the  possession  of  them  by  delivery  to  tbe 
party  accused,   the  inquiry  seems  to  resolve  itself  into  two  betdi; 
first,  whether  the  delivery  was  obtained  fraudulently,  with  iDteat  to 
steal  the   goods;   and  if  the  delivery   were  not  so  obtained,  tfacD, 
secondly,  whether  the  lawful  possession  has  been  determined,  tnd 
whether  there  has  been  any  new  and  felonious  taking.     2d  Kuuell, 
118. 
The  cases  in  which  it  has  appeared  that  the  delivery  of  the  goodi 
where  It  hu  was  obtained  fraudulently,  and  with  intent  to  steal  them,  connsH 

ediiaudu-     principally  of  transactions  usually  described  by  the  term  swiodliDgi 
letitly.wlth  ,      ,.  /  ,  ,  .  .  .    ,  ,        , 

Sntenttnsteai  and  whicb  have  been  in  most  instances  carried  on  by  the  commoB 
arts  adopted  on  such  occasions.  In  a  few,  however,  the  more  aggrt* 
vated  proceeding  has  been  adopted,  of  getting  fraudulent  possessloB 
of  the  goods  by  act  of  law. — lb. 

Sharpless  dc  Geatrix's  case.  A  hosier,  by  the  desire  of  the  prii' 
oner,  took  a  variety  of  silk  stockings  to  his  lodgings,  where  ibo 
prisoner  pretended  to  purchase  some  of  them,  nnd  set  them  apirt 
from  the  rest,  and  then,  having  sent  the  hosier  to  fetch  some  more 
articles,  decamped  with  the  stockings;  this  was  holden  to  be  larceoj* 
2dRuss.,  118. 
By  pretend-  Wilkin's  case.  Where  the  owner  of  goods  sent  them  by  bis  •?'• 
vanl  to  be  delivered  to  A,  and  the  prisoner  fraudulently  procured  ibe 
delivery  of  them  to  himself,  by  pretending  to  be  A,  it  was  holden  to 
be  larceny. — Ibid,  119. 

AicKLBs'  case.    The  prisoner  agreed  with  the  prosecutor  to  dli- 
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Bt  a  bill  of  exchange  for  him,  and  the  bill  was  delivered  into  the  obtainimra 
Mier's  hands.  The  prisoner  then  said,  that  if  the  prdteeatof  ing  lo 
dd  come  to  his  lodgings,  he  would  give  him  the  cash.  The  pros. 
tor  did  not  go  himself,  but  sent  his  clerk,  whom  he  desired  not  to 
•ight  of  the  prisoner  till  he  had  got  the  money.  The  prisoner 
trived  to  get  awajr  from  the  clerk  with  the  bill,  and  without  paying 
money;  and  this  was  holden  to  be  larceny,  the  jury  finding  a 
^ncerted  design  by  the  prisoner  to  get  the  bill  into  his  possession 
I  intent  to  steal  it.     2  Russ.,  121. 

^livbk's  case.    The  prisoner  offered  to  accommodate  the  prosecu- bj  propoil|| 
by  giving  him  gold  for  bank  notes,  dpon  which  the  prosecutor  put  nouJ^ 
«  a  number  of  bank   notes  for   the  purpose   of  their   being  so*  ^ 
banged.     The  prisoner  took  up  the  notes  and  made  away  with 
n.    And  this  was  holden  to  be  larceny,  if  the  jury  believed  that 
prisoner  intended  to  run  away  with  the  notes,  and  not  to  return 
li  the  gold.     2  Russ.,  122. 

lo  where  it  appeared  that  the  prisoners  decoyed  the  prosecutor  p^^^p^^ 
)a  public  house,  and  there  introduced  the  play  of  cutting  cards,  ^^^Jj'J^^**^ 
1  that  one  of  them  prevailed  upon  the  prosecutor,  (who  did  not  ^JJ^*  **^ 
f  on  his  own  account)  to  cut  the  cards  for  him,  and  then  under 
tence  that  the  prosecutor  had  cut  the  cards  for  himself,  and  had 
,  another  of  them  swept  his  money  off  the  table  and  went  away 
b  it;  it  was  considered  to  be  one  of  those  cases  which  should  be 
to  the  jury  to  determine  qHo  animo  the  money  was  obtained,  and 
ch  would  be  felony,  in  case  they  should  find  that  the  money  was 
lined  under  a  preconcerted  plan  to  steal  it.  So  if  there  is  a  plan 
heat  a  man  of  his  property  under  color  of  a  bet,  and  he  parts  with 
possession,  only  to  deposit  as  a  stake  to  one  of  the  confederates, 
taking  by  such  confederate  is  felonious.  The  prosecutor  was 
mn  in  to  (teposit  twenty  guinea  notes  on  a  bet,  that  one  of  the 
oners  could  pot  guess  right  three  times  successively  on  the  hiding 
L  halfpenny  by  another  of  the  prisoners  under  a  pot ;  he  put  the  * 
m  in  the  hands  of  one  of  the  prisoners,  and  then  the  other  guessing 
It,  the  notes  were  handed  over.  The  question  was  lefl  to  the 
\  whether,  at  the  time  the  notes  were  taken,  there  was  not  a  plan 
ween' the  prisoners  that  they  should  be  kept  under  the  false  color 
vioning  a  bet;  and  the  jury  so  found.  Upon  a  case  reserved,  the 
f6B^  (ten  of  them  being  present,)  held,  that  the  conviction  was 
It,  because  at  the  time  of  the  taking,  the  prosecutor  parted  with 
possession  only.     2  Russ.,  123. 

'atch's  case.     The  prisoner,  with   some  accomplices,  being  in 
46 
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company  with  the  prosecutor,  pretended  to  find  a  valuable  ring.  Tk 
proidGiitor  was  to  have  a  share  of  the  pretended  value  of  it,  and  wy 
prevailed  upon  to  deposit  his  watch,  d&c,  and  to  take  the  ring  intil 
his  share  of  the  value  should  be  paid.  The  accomplices  of  the  pruoier 
made  off  with  the  watch,  die,  and  the  ring  proved  to  be  of  the  fslui 
only  of  ten  shillings.  It  was  left  to  the  jury  to  say  whether  thii  wu 
done  with  a  preconcerted  plan  to  obtain  the  watch,  d:c.,  and  tke 
prisoner  was  found  guilty.     2  Russ.,  124. 

Moore's  case.     Where  the  prisoner  induced  the  prosecutor  to 
deliver  twenty  guineas  and  four  doubloons,  by  way  of  pledge  for  a 
counterfeit  jewel,  pretended  lo  be  found,  with  intent  to  steal  the 
money,  it  was  holden  to  be  larceny. — lb.,  125.   • 
Penooi  I^  several  act  in  concert  to  steal  a  man's  goods,  and  he  is  induced 

^SuStu       ^y  fraud  to  trust  one  of  them  in  the  presence  ef  the  others,  with  tke 
possession  of  the  goods,  and  then  another  of  thjs  party  enticed  the 
owner  away,  in  order  that  the  party  who  has  obtained  such  ponettioo 
may  carry  the  goods  away,  all  will  be  guilty  of  felony,  the  receipt bj 
one  under  such  circumstances  being  a  felonious  taking  by  all.-4bidf 
27. 
^Hvery  of        \  delivery  of  goods  obtained  by  a  fraudulent  abuse  of  legal  procc*i 
UM^^du-   ^SL  ^^^"  already  mentioned  as  amongst  the  most  aggravated  of  tkeie 
irat  abuse     cases  of  larceny,  where  the  taking  is  effected  by  procuring  a  dclifeij 
pfoccM.       of  the  goods  from  the  owner,  or  other  person  authorized  to  dispose  of 
them.     It  will  generally  be  a  matter  of  some  difficulty  to  give  ntii' 
factory  proof  of  a  felonious  intent  in  such  a  transaction  ;  but  if  tbt 
offence  be  proved,  the  severest  punishment  which  it  can  receive  may 
well  be  inflicted;  for  it  has  been  justly  observed,  that  such  an  oflence 
converts  the  process  of  the  law,  which  is  the  best  security  for  properl/f 
into  an  instrument  of  rapine  and  plunder.     The  books  do  not<liiniiili 
many  instances  of  larcenies  of  this  description.     But  iCJs  laiddowi» 
that  if  a  person,  intending  to  steal  a  horse,  take  out  a  replevin,  s*^ 
having  thereby  procured  the  horse   to  be    delivered  to  him  by  tbe 
sheriflf)  ride  him  away;  or  if  a  man,  intending  to  steal  the  goodfrf 
another,  fraudulently  deliver  an  ejectment,  and  by  obtaining  ju4g^ 
ment  against  the  casual  ejector,  get  possession  of  his  house,  and  tike 
his  goods;  in  both  these  cases,  the  taking  will  amount  to  larcenj*^ 
Ibid,  130. 
iwiTtryof       Where  it  appears  that  the  delivery  of  the  goods  by  the  Qwner,or 
6&!^     person  authorized   to   dispose  of  them,  was  not  obtained  fraudulentlyf 
jjit^t       and  with  intent  to  steal,  a  remaining  inquiry  may  be:  whether  »flck 
qucrtloo      lawful  possession  has  been  determined,  and  whether  there  has  been 
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ij  new  and  felonious  taking.  Thus  it  has  been  held,  that  iC  a  car-  wiwtber 
ertake  a  pack  of  goods  to  the  place  appointed,  iind  deliirer  or  lay  been  a  new 
down,  his  possession  is  determined;  and  if  he  aflerwardb  carry  it  takini.^ 
mj  with  intent  to  steal  it,  this  will  be  a  new  taking,  and  felonious, 
the  lawful  possession  has  not  been  determined,  the  gdbds  will  coo- 
loe  in  the  possession  of  the  party  to  whom  they  were  delivered  by 
ihnent;  and  the  general  principle  of  law  will  prevail,  "that  if  a 
trson  obtain  the  goods  of  another  without  fraud,  although  he  have 
B  ammusfurandi  afterwards,  and  convert  them  to  his  own  use,  he 
iooot  be  guilty  of  felony."  A  principle,  which  has  been  holden  to 
tend  to  the  cases  of  a  tailor,  who  has  cloth  delivered  to  him  to  make 
)thet  with;  a  carrier  who  receives  goods  to  carry  to  a  certain 
lee;  and  a  friend  who  is  entrusted  with  goods  to  keep  for  the  use 
the  owner;  which  they  aflerwards  severally  embezzle.  And  so, 
10,  if  plate  he  delivered  to  a  gold-smith  to  work  or  to  weigh,  or  as 
deposit,  it  has  been  said  that  his  conversion  of  it  will  not  be  a 
ODj.  It  has,  however,  been  already  noticed,  that  some  of  thB 
les  of  this  nature  seem  to  make  a  near  approach  to  those  where  a 
re  charge,  or  mere  special  use ^of  the  goods,  is  transferred  by  the 
livery,  and  where,  consequently,  tbe  legal  poss^sssion  of  them 
maining  exclusively  in  the  owner,  larceny  may  be  committed  in 
ipect  of  them,  exactly  as  if  no  delivery  at  all  had  been  made.  2 
iii.,181. 

It  appears  always  to  have  been  considered,  that  where  a  horse  was  Delivery  of 
livered  upon  hire  or  loan,  and  such  delivery  was  obtained  himajide^  upon  iiire, 
subsequent  wrongful  conversion  pending  the  contract  would/tdt. 
Nmnt  to  felony;  and  so  of  other  goods.  But  it  was  at  one  time  held. 
It  when  the  purpose  of  the  hiring  or  loan,  for  which  the  delivery 
>•  made,  had  ended,  felony  might  be  committed  by  a  conversion  of 
)  goods;  asd,  consequently,  that  if  the  hiring  of  a  horse  was  limited 
a  particular  time  or  place,  and  afler  that  time  had  expired,  or  the 
rty  had  arrived  at  the  proper  place  for  the  re-delivery,  he  rode 
ly  with  the  horse,  and  converted  it  to  his  own  use,  il  was  larceny, 
tthis  doctrine  was  considered,  andlield  to  be  wrong,  in  a  case  of 
!e&t  occurrence.  The  prisoner  had  borrowed  a  horse,  to  take  a 
Id  to  ft  neighboring  surgeon,  find  afler  he  had  done  so,  and  returned, 
took  the  horse  in  a  different  direction  and  sold  it.  The  jury  were 
Isfied  that  he  had  no  felonious  intention  when  he  borrowed  it ;  but 
fte  purpose  for  which  he  hired  it  was  over  before  he  took  the 
leto  the  place  where  he  sold  it,  the  jury  were  directed  to  convict, 
order  that  the   point   might   be   considered;  and    upon  the  case 
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refl«rvejf ,  the  judges  held,  that  there  was  no  felonious  taking,  and 
that  the  conviction  wa6  wfoog.  So  that  it  is  now  settled,  that  when 
the  owne^  parts  with  the  possession  ofgoods  for  a  special  purpoM,  tid 
the  bailee,  when  that  purpose  is  executed,  neglects  to  return,  tid 
afterwards  disposes  of  them,  if  such  bailee  had  not  a  felonious  iaHa^ 
tion  when  he  originally  took  the  goods,  die,  subsequent  withholding 
and  disposing  of  them,  will  not  constitute  a  new  felonious  taking,  nor 
make  him  guilty  of  felony. — lb.,  132.  ' 
PriYity  of  ^^^  privity  of  a  contract  may  be  determined  before  its  rcgokr 
dSmSned,  Completion  by  the  tortuous  a,cts  of  the  bailee.  A.  delivers  the  key  of 
^^y^e^  his  chamber  to  B.,  who  unlocks  the  chamber  and  takes  the  goods  of 
STtbStau^  A.,  with  intent  to  steal  them.  This  has  been  belden  to  be  feloij,ibr 
the  reason  that  the  goods  were  not  delivered  to  B.,  but  taken  hj  kirn; 
a  judgement  which  appears  to  have  proeeeded  upon  the  ground  tkit, 
by  the  delivery  of  the  key  in  this  case ,  it  was  not  in  the  contemplatioo 
of  the  parties  to  make  a  delivery  of  the  goods  contained  in  the  roon. 
But  supposing  the  key  to'  have  been  delivered  for  the  purpose  of  entioi* 
ting  the  party  with  the  care  of  the  goods,  still,  according  to  a  very 
good  opinion,  the  taking  of  the  goAds  out  of  the  room,  with  a  felonioai 
intent,  might  have  been  felony;  on  the  ground  that,  by  the  act  A 
taking  the  goods  with  such  an  intent  out  of  the  room  in  which  tkej 
were  intended  to  remain  for  safe  custody,  the  privity  of  the  contnct 
would  have  been  determined  in  the  same  manner  as  if  they  had  beei 
delivered  in  a  box,  and  taken  out  of  it  afterwards.  2d  Russ.,  182. 
CurriOT,  Upon  the  same  principle  of  a  determination  of  the  privity  of  eoa* 

taking  the  tract,  by  a  tortuous  act  of  the  bailee,  it  has  been  holden,  that  ifa 
deiweredto  carrier  open  a  pack  and  take  out  part  of  the  goods,  or  a  weavef  tako 
part  of  the  silk  which  he  has  received  to  work,  or  a  miller  takepiH 
of  the  com  which  has  been  delivered  to  him  to  grind,  such  takingifi^ 
with  a  felonious  intent,  will  be  felony.  And  in  ^  more  neeent  case,  it 
was  held,  that  where  a  warehouse-man  took  all  the  wheat  out  of  ee^ 
tain  bags  which  had  been  delivered  tq  him  for  safe  custody,  ai' 
disposed  of  it,  lie  was  guilty  of  larceny^  The  prisoner  had  receiied 
forty  bags  of  wheat  to  keep  in*his  warehouse  for  one  Neale;  havinf 
no  authority  to  sell,  or  to  show  samples;  he  emptied  eight  of  the  beg% 
and  sold  the  wheat  they  contained,  and  afterwards  filled  the  bags  in/k 
inferior  wheat;  but  as  it  did  not  appear  that  he  had  taken  less  than  the 
whole  of  any  one  bag,  the  point  was  saved,  whether  any  larceny  kid 
been  committed,  and  the  judges  were  unanimous  that  this  was  a  lar* 
ceny,  and  that  taking  the  whole  oufof  any  one  bag,  was  not  leu  * 
larceny  than  taking  impart. — Ibid,  134. 
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With  respect,  however,  to  a  coDversion  Y>f  goods  by  a  cnpHeii.HDiitipetioa 

table  distinctiuD  should  be  observed,  namely » that  thoQgt^4P)a%i)it  carrier*! 

if,  to  whom  a  package  of  goods  is  delivered,  to  take  to  a  certain 

ice,  open  the  package  and  take  out  part  of  the  goods,  it  will  be  a 

lonioas  taking;  yet  it  will  be  no  felony  if  he  take  away  the  wholtf 

dcage.     The  doctrine  seems,  indeed,  to  savor  a  little  of  contradio- 

HI, and  has  been  considered  as  standing  more  upon  positive  Taw  not* 

this  time  to  be  questioned,  than  sound  reasoning.     The  distinction 

ipears  to  have  proceeded. upon  the  ground^  that  the  act  of  breaking 

B  package  is  an  itct  of  trespass  in  the  carrier,  by  which  the  privity  , 

contract  is  determined;  whereas,  if  there  be  no  breaking  of  the 

lekage,  no  severance  of  part  of  the  commodity  from  the  rest  by  the 

irrier,  but  the  whole  of  it  be  parted  with  by  him  in  the  state  in  which 

wu  delivered  to  his  hands,  thare  will  be  nothing  which  will  amount 

»  a  trespass  while  the  packiige  remains  in  his  possession.   And  if  this 

(the  true  principle  of  the  distinction,  it  does  not  seem  to  make  any 

fibrcDce,  where  there  is  such  a  breaking  of  the  package,  whether 

e  carrier  take  the  whole  or  a  part  only  of  its  contents. — Ibid,  185. 

2d.  Of  the  Carrying  Away. 
There  miist  not  only  be  a  taking,  but  a  carrying  away;  cepit  et  Muft  be  a 
'portooft,  was  the  old  law  latin.     A  bare  removal  from  the  place  in  "™®^*'* 
Ud  he  found  the  goods,  though  the  thief  does  not  quite  make  oif 
ith  them,  is  a  sufficient  asportation  or  carrying  away.   As  if  a  lii&n 
>  leading  another's  horse  out  of  a  cldse,  and  be  apprehended  in  the 
et;  or  if  a  guest,  stealing  goods  out  of  an  inn,  has  removed  them 
IN&  his  chamber  down  stairs;  these  have  been  adjudged  sufficient 
lyyiagsaway,  to  constitute  a  larceny.     For,  if  a  thief,  intending  to 
^  pUte,  takes  it  out  of  a  chest,  in  which  it  was,  and  lays  it  down 
tOQthe  floor,  but  .is  surprised  before  he  can  make  hit  escape  with 
this  is  larceny.     4th  B.  C,  231 . 

Bat  a  veiy  slight  aspor^atiot  will  suffice.  Thus,  to  snatch  a  dia. 
lid^fiom  ft  lady's  ear,  which  k  instantly  dropped  among  the  curls  o^ 
r  hair;  to  remove  sheets  from  a  bed,  and  carry  them  into  an  adjoin- 
I  room;  to  take  plate  from  a  trunk,  and  lay  it  on  the  floor,  with 
Wt  to«earry  it  away;  and  to  remove  a  package  from  one  part  of  a 
kgon  to  another,  with  a  view  to  steal  it;  have .  respectively  been 
Iden  to  be  felonies;  and  where  a  prisoner  had  lifted  up  a  bag  from 
I  bottom  of  a  boot  of  a  coach,  but  was  detected  before  he  had  got  it 
t«  it  did  not  appear  that  .it  was  entirely  removed  £rom  the  space  it 
first  ocbupied  in  the  boot,  but  tha  raising  it  from  the  bottom  had 
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completBl^^removed  each  part  of  it  from  the  space  that  specific  part 
^    oocopiM;  this  was  held  a  complete  asportation.     4th  B.  C^Stl 
(N«le.) 

'  2d.  Of  the  Intent. 

Mouioui.  ^"®  of  the  most  material  considerations  respecting  the  takiogiil 

carrying  away  of  goixis  necessary  to  constitute  larceny,  is,  wbetker 
the  fact  were  done  animofurandi — *icum  animodicoj  quia  iuieami 
furandi  n(m  commiltiturJ'^  The  ordinary  discovery  of  such  felooiia 
intent  is  where  the  party  commits  the  fact  clandestinely,  or,  upoa  ill 
being  laid  to  his  charge,  denies  it;  but  this  is  by  no  means  the  obIj 
criterion  of  criminality;  for  in  cases  that  may  amount  to  larceny,  tl» 
variety  of  circumstances  ia  so  great,  and  the  complication  thereof  N 
mingled,  that  it  is  impossible  to  recount  all  those  which  may  eTiaoei 
felonious  intent,  or  animum  furandi.  It  is  useiul  to  refer  to  tboM 
points  which  have  already  come  under  consideration ?  but  new  eiiei 
will  continually  occur,  in  which  the  felonious  intent  must  be  left,  upoi 
the  particular  circumstances,  to  the  due  and  attentive  consideration  if 
the  Court  and  jury,  who  will  not  forget  the  excellent  rule,  that  ii 
doubtful  cases  it  is  proper  rather  to  incline  to  acquittal  than  conrictioi. 
2d  Russell,  97. 
ciuM.  where  It  is  dear  that  the  taking,  though  wrongful,  may  only  amoaot  toi 
only  a  trespass.  Thus,  if  a  man  takes  away  the  goods  of  another,  opeslj 
before  him  or  other  persons,  otherwise  than  by  apparent  robbery,  thli 
cairies  with  it  an  evidence  only  of  a  trespass,  because  done  openly  ii 
the  presence  of  the  owner  or  of  other  persons  who  are  known  totte 
owner.  And  the  evidence  of  its  being  only  a  trespass  will  be  itroigi 
where  a  person,  having  possessed  himself  of  the  goods  of  aaotM 
avows  the  fact  before  he  is  questioned.  Again,  if  a  mairleaveit 
harrow  or  plough  in  a  fie]d,  and  another  person  who  has  land  in  ikf 
same  field  uses  those  instruments,  and  having  done  with  them,  eilhif 
returns  them  to  the  place  where  they  were,  or  acquaints  the 
with  his  having  taken  them,  this  is  no  felony,  but  at  most,  a 
And  the  same  conclusion  must  be  drawn  where  a  man,  having  csttlt 
upon  a  common  which  he  cannot  readily  find,  takes  his  neighbor^ 
horse  which  is  depasturing  on  the  common,  rides  about  upon  ittoii' 
his  cattle,  and,  when  he  has  done  with  it,  turns  it  again  upon  the  ooo* 
mon.  But  the  case  will  not  be  so  clear  where  the  property  is  tskH 
without  the  privity  or  leave  of  the  owner,  and  no  intention  to  retoit 
it  is  manifested  by  the  party  by  whom  it  is  taken. — ^Ibid. 
Philups  dc  Strono*s  case.    The  prisoners  took  Kwo  horses  from  » 
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abley  rode  them  to  a  place  at  a  congiderable  distance,  andibare  led 
lem,  proceeding  on  their  journey  on  foot;  and  the  jury  *^'*Ti|Qf'""'* 
kat  the  horses  were  taken  by  the  prisoners  only  in  order  to  rideJiiem 
od afterwards  leave  them,  it  was  holden  to  be  trespass,  aid  notlar. 
my.— Ibid. 

Clandestinely  taking  away  articles  in  order  to  induce  the  owner,  a 
irl,  to  fetch  them,  and  thereby  to  give  the  party  an  opportunity  to 
alicit  iier  to  commit  fornication  with  him,  is  not  a  felonious  taking. 
The  prisoner  took  from  a  house,  in  the  night,  a  young  girl's  bonnet, 
nd  some  other  articles  of  her  dress,  and  carried  them  to  a  hay-mow, 
^herehe  had  twice  had  connexion  with  her;  and  the  jury  thought 
tiat  he  only  took  them  in  order  that  she  might  again  go  to  the  mow, 
ad  that  he  might  have  another  opportunity  of  soliciting  her  to  repeat 
bo  connexion.  Upon  a  case  reserved,  the  judges  thought  the  taking 
Hthsuch  an  intent  was  not  felonious,  and  the  prisoner  was  pardoned, 
bid,  98. 

L  taking  of  another's  property  may  also  be  by  mistake,  arising  ,p|^  ,^i 
rwn  heedlessness  or  accident,  in  which  the  animus  furandi  has  no  "■Jjjjj*'^ 
•trt.    Thus,  if  the  sheep  of  A.  stray  from  his  flock  to  the  flock  of  B.,  iJjSS*  *"^ 
Jid  B.  drive  them  along  with  his  own  flock,  and,  by  mistake,  without •^''•~''' 
mowing  or  taking  heed  of  the  difference,  shear  them,  it  is  no  felony. 
3ot  if  B.  knew  them  to  be  the  sheep  of  another  person,  and  tried  to 
iOQceal  that  fact;  if,  for  instance,  finding  another's  mark  upon  th^m, 
le  defaced  it,  and  put  his  own  mark  upon  them,  this  would  be  evicience 
^Mony.     And  a  like  conclusion  may  be  d/awn,  where  a  party, 
itring  possession  of  another's  property,  appears  desirous  of  concealing 
^  or  of  pre  venting  the  inspection  of  the  owner,  or  of  any  person  who 
ilj  make  the  discovery;  or  where,  being  asked,  he  denies  having  the 
property,  though  it  is  clear  that  he  knew  of  its  being  in  his  possession. 
^  the  other  hand,  a  mode  of  conduct,  of  a  different  description,  in 
^Mo  seveial  respects,  will  be  evidence  to  rebut  any  felonious  intent, 
(bid. 

The  circumstance  of  the  goods  being  taken  on  a  claim  of  ^^S^U^^^^^,^ 
^J  also  negative  any  animtu  furandi.     In  one  instance,  indeed,  a/jj^"«y 
<uia  may  be  guilty  of  felony  in  taking  his  own  goods;  namely,  where  °^*^^ 
%viog  bailed  them  to  another  person,  he  afterwards  steals  them  from  riftiu 
^  person  in  order  to  charge  him  for  them  in  an  action,  or  robs  the 
"her  person  of  them  in  order  to  charge  the  hundred.     But  regularly, 
man  cannot  commit  felony  of  goods  wherein  he  has  a  property. 
'bus,  if  A.  take  away  the  trees  of  B.,  and  cut  them  into  boards;  or, 
A.  take  the  cloth  of  B.,  and  make  it  into  a  doublet,  B.  may  take 
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the  b<^[urdk  or  the  cloth,  and  it  will  not  be  felonj.  So,  if  A.  take  tin 
bay  ilf^Sffn  of  B. ,  and  mingle  it  with  his  own  heap  or  cock,  or  tab 
B'»<4<)l|i»  and  embroider  it;  B.  may  retake  the  whofe  heap  of  core  or 
cock  of  hay,  (at  least  so  much  of  them  as  cannot  be  easily  distinguiM 
from  bis  own,)  and  the  garment  with  the  embroidery;  aiMLtuch  rett' 
king  will  be  no  felony. — Ibid,  99. 

Ath,  As  to  the  Goods  of  which  one  may  com  mil  LareeMji. 

By  the  ^y  ^^®  common  law,  larceny  cannot  be  committed  of  things  whick 

j^°iJJ]J^y  savor  of  the  realty,  and  are,  at  the  time  they  are  taken,  a  partof  tlie 
^'{^{^  of  freehold;  whether  they  are  of  the  substance  of  the  land,  ab  lead,  or 
ara'aparTor  ^^^^^  minerals;  of  the   produce   of  the  land,  as  trees,  corn,  gfii% 
um  fwehoid.  appjgg^  q^  other  fruits;  or  things  affixed  to  the  land,  as  buildings,  «1 
articles,  such  as  lead,  &c.,  annexed  to  buildings.     The  seTeraoci  j 
and  taking  of  things  of  this  description   is,  at  common  law,  odIji 
trespass.     One  reason  for  which  doctrine  (though  it  does  not  appljto 
the  whole  of  the  articles  which  have  been  enumerated,)  is  said  to  be 
that  Cbings  which  are  a  part  of  the  freehold,  being  usually  more  dlffi> 
cult  to  remove,  are  less  liable  to  be  stolen:  f^ssibly  also,  the  doctriit 
may  have  proceeded  upon  certain  subtleties  in  the  legal  notions  of  Ml 
ancestors:  and  it  may,  perhaps,  in  some  measure,  have  originated  it 
the  greater  security  from  private  depredations  of  the  things  wkick 
were  part  of  the  freehold,  than  of  those  which  were  merely  persosal, 
in  the  earlier  times,  when  articles  of  provision  and  other  penoaal 
chattplsy  (frequently   the  most  valuable)  were  carried  from  place  lo 
place  by  the  individual  tenants,  in  that  attendance  in  the  camp  whiek 
was  exacted  by  their  military  tenures.     2d  Russell,  186. 
Bat  they  But  things,  though  they  savor  of  the  realty,  may  become  the  iri^ 

mabiiectsof  jects  of  larceny  by  being  severed  from  the  freehold;  thus,  if  stoooi 
MDgwvered  be  dug  out  of  a  quarry,  wood  be  cut,  fruit  be  gathered,  or  gran  be 
cut,  larceny  may  be  committed  of  them;  and  this  will  be  the  case,  net 
only  when  they  have  been  severed  by  the  owner,  but  also  by  the  tkief 
hi.Tiself,  if  there  be  an  interval  between  his  severing  and  taking  tken 
away;  so  that  it  cannot  be  considered  as  one  continued  act.  If  there- 
fore the  thief  sever  them  at  one  time,  whereby  the  trespass  is  completed^ 
and  they  are  converted  into  personal  chattels,  in  the  constroflivi 
possession  of  him  on  whose  soil  they  are  left  or  laid,  and  come  sfUi 
^  at  another  time,  when  they  are  so  turned  into  personality,  and  take  ^ 
them  away,  it  is  larceny.  Thus,  though  *4f  a  thief  severs  a  copperi 
and  instantly  carries  it  oE,  it  is  no  felony  at  common  law;  yet  if  be 
lets  it  remain  after  it  is  severed,  any  time,  then  the  removal  o(  it 
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Bcomes  a  felooy,  if  he  comes  back  and  takes  it:  and  so  of  a  tree 
'bich  has  been  sonietime  severed." — lb.,  137. 

Bj  Act  of  18*26,  if  any  person  shall  take  from  any  field  not  belong- stealing 
ig  to  such  person,  any  cotton,  corn,  rice,  or  other  grain,  fraudulently,  from  um' 
ith  an  intent  secretly  to  convert  the  same  to  the  use  of  such  person 
Jciog  the  same,  such  person  so  offending  shall  be  guilty  of  larceny, 
ither  grand  or  petit,  as  the  value  of  the  property  may  be.     6th  S. 
.,  284.      - 

If  any  person  or  persons  shall  steal,  or  take  by  robbery,  any  bond,Boiida,iiotM, 
arrant,  bill  or  promissory  note,  for  the  payment  or  securing  the^on. 
lyment  of  any  money,  being  the  property  of  any  other  person  or 
inons,  or  of  any  corporation,  notwithstanding  any  of  the  said  par- 
aiars  are  termed  in  law  a  chose  in  action,  it  shall  be  deemed  and 
Nutrued  to  be  felony,  of  the  same  nature  and  in  the  same  degree, 
id  wiih  or  without  the  benefit  of  clergy,  in  the  same  manner  as  it 
ould  have  been  if  the  offender  had  stolen  or  taken  by  robbery,  any 
her  goods  of  the  like  value  with  the  money  due  on  such  bill,  bond, 
inant  or  note,  or  secured  thereby,  and  remaining  unsatisfied;  and 
eh  offender  shall  sufier  such  punishment  as  he  or  she  should  or 
^t  have  done,  if  he  or  she  had  stolen  other  goods  of  the  like  value 
ith  the  moneys  due  on  such  bond,  warrant,  bill  or  note,  respectively, 

secured    thereby  and   remaining  unsatisfied ;   any   law   to  the 
utrary  thereof  in  any  wise  used  notwithstanding.     Sd  S.  L.,  470. 
Bank  bills  are  such  securities  for  payment  of  money,  as  shall  be  Bank  buic 
diided  under  the  words  *'bill  or  promissory  note,"  of  the  A.  A. 
r86-7;  and  are  subjects  of  larceny,  under  the  same;  and  the  taking 
tednoC  be  by  robbery.     State  vs.  Casados,  1st  N.  6i  M'C,  91. 
With  regard  to  domestic  animals,  such  as  horses,  oxen,  sheep,  *n<^2imSlI* 

•  like,  there  is  no  doubt  whatever  that  they  were  the  subjects  of 
retoy  at  common  law.  Domestic  birds  also,  as  ducks,  hens,  geesb, 
ikfjiy  peacocks,  dec,  are  clearly  the  subjects  of  larceny.  So  also 
leeny  may  be  committed  of  their  eggs  or  young  ones.  2d  Rus- 
U,  150. 

ILnd  as  the  stealing  of  such  animals  is  larceny,  it  is  also  larceny  And  tbdr 
iteal  the  produce  of  them,  though  taken  from  the  living  animals. ' 
poo  this  ground  it  was  holden  by  all  the  judges,  on  a  case  reserved 
f  their  opinion,  that  milking   a  cow  at  pasture,  and  stealing  the 
ilky  was  larceny.     And  it  has  also  been  holden,  that  larceny  may 

*  committed  by  pulling  wool  from  the  bodies  of  live  sheep  and  lambs, 
th  a  felonious  intent. — lb. 

Where  the  animals  or  other  creatures  are  not  domestic,  but  are 
47 
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fera  natuns,  larcenj  may,  notwitbatandiog,  be  committed  of  tbenif 
if  thej  are  fit  for  the  food  of  man,  and  dead,  reclaimed,  and  known 
to  be  so,  or  confined.  Thus,  if  hares  or  deer  be  so  enclosed  in  a 
park,  that  they  may  be  taken  at  pleasure;  or  fish  in  a  trunk  or  net, 
or  as  it  seems  in  any  other  enclosed  place  which  is  private  propertji 
and  where  they  may  be  taken  at  any  time,  at  the  pleasure  of  tlw 
owner;  or  pheasants  and  partridges  be  confined  in  a  mew;  or  pigeou 
be  shut  up  in  a  pigeon  house;  or  swans  be  marked  and  pinioned,  or 
(though  unmarked)  be  kept  tame  in  a  mote,  pond  or  private  river; 
or  if  any  of  these  creatures  be  dead,  and  in  the  possession  of  any  one; 
the  taking  of  them  with  felonious  intent  will  be  larceny. — Tb.,  151. 

But  a  different  doctrine  prevails  with  respect  to  animals  and  other 
creatures  fercR  naturcB,  which  are  unreclaimed:  as  it  is  considered 
that  no  person  has  a  sufficient. property  in  them  to  support  an  indict- 
ment for  larceny.  Thus,  larceny  cannot  be  committed  of  deer,  bares, 
or  conies,  in  a  forest,  chase  or  warren;  of  fish  in  an  open  river  or 
pond;  of  wild  fowls,  when  at  their  natural  liberty;  of  old  pigecni, 
out  of  the  dove  house,  or  even  of  swans,  though  marked,  if  they  range 
out  of  the  royalty,  because  it  cannot  be  known  that  they  belong  to  any 
person.  But  larceny  may  be  committed  of  the  flesh  or  skins  of  any 
of  these  or  other  creatures  fit  for  food,  when  they  are  lulled;  because 
they  are  then  reduced  to  a  state,  in  which  a  right  of  property  in 
them  may  be  claimed  and  exercised. — lb. 

There  is  yet  another  kind  of  animals  to  be  noticed;  namely,  those 
which,  though  they  iDay  be  reclaimed,  are  not  such  of  which  larcenj 
can  be  committed  by  reason  of  the  baseness  of  their  nature.  Some 
animals,  which  in  this  country  are  now  usually  tame,  come  widiin 
the  class  in  question;  as  dogs  and  cats.  And  others  which,  though 
wild  by  nature,  are  often  reclaimed  by  art  and  industry,  clearly  &I1 
within  the  same  rule;  as  bears,  foxes,  apes,  monkies,  polecats,  ferrets, 
and  the  like.  The  reason  upon  which  this  doctrine  appears  originallj 
to  have  proceeded,  is,  that  creatures  of  this  kind,  for  the  roost  part 
wild  in  their  nature,  and  not  serving,  when  reclaimed,  for  food,  but 
only  for  pleasure,  ought  not,  however  the  owner  may  value  them,  to 
be  so  highly  regarded  by  the  law,  that  for  their  sakes  a  man  should 
die.  And  the  doctrine  extends  to  the  whelps,  or  young  of  such  ani- 
mals; the  rule  being  established,  that  where  no  felony  can  be  com- 
mitted of  any  creatures  that  are  fera  natura^  though  tame  or 
reclaimed,  it  cannot  be  committed  of  the  young  of  such  creatures  is 
the  nest,  kennel,  or  den. — lb.,  153. 


LAW  OF  MAGISTRATES.  371 

bih.  As  to  the  Oumershvp, 

Joint  tenants,  or  tenants  in  common,  have  not  an  ownership,  as 
gainst  each  other,  upon  which  an  indictment  for  larceny  can  be 
iistained.     2d  Russ.,  154. 

Nor  has  a  husband  such  an  ownership  of  his  goods  as  against  hisHutaoduid 
rife,  that  she  or  any  one,  by  her  delivery,  may  commit   larceny  of 
lem. — lb.,  155. 

A  man  may,  under  particular  circumstances,  be  guilty  of  larceny  in  a  man  may 
ealing  his  own  goods,  as   he  may  of  robbery  in  taking  his  own  cbms.  be 
roperty  from  the  person  of  another.     If  A.  bail  goods  to  B.,  and  larcmy,  m 
larwards  animo  furandi  take  the  goods  from  B.,  with  an  intent  to  own  goods 
large  him  with  the  value  of  them,  it  is  felony.     And  so  if  A.,  having  basiti 
slivered  money  to  his  servant  to  carry  to  some  distant  plfCce,  disguise 
imself,  and  rob*  the  servant  on  the  road,  with  intent  to  charge  the 
mdred  with  the  loss,  according  to  the  provisions  of  the  statute,  it 
ill  be  robbery  in  A.     For  as  against  persons  so  taking  even   their 
vn  goods  with  a  wicked  and  fraudulent  intent,  there  is  a  sufficient 
mporary  special  property  in  the  bailee  or  servant,  to  support   an 
dictraent. — lb. 
The  real  owner  of  goods  will  not  be  deprived  either  of  the  property     . 

possession  in  law  of  them  by  a  felonious  taking.     If,  therefore,  A.^p^^ 
3al  the  goods  of  B.,  and  afterwards  C.  steal  the  same  goods  from  A.,  ^^*,Se^ 
such  case  C.  is  a  felon,  both  as  to  A.  and  as  to  B.,  and  he  n^&y  by aninSn> 
\  indicted  for  stealing  the  goods  of  B.     Upon  this  subject,  Gould,  JJJJJJJi 
,  in  delivering  the  opinion  of  the  twelve  judges  in  a  modern  case,'*'^* 
id,  ^it  is  a  rule  of  law  equally  well  known  and  established,  that  the 
ssession  of  the  true  owner  cannot  be  divested  by  a  tortuous  taking; 
id  therefore,  if  a  person  unlawfully  take  my  goods,  and  a  second 
rson  take  them  again  from  him,  I  may,  if  the  goods  were  feloniously 
ken,  indict  such  second  person  for  the  theft,  and  allege  in  the  indict, 
snt,  that  the  goods  are  my  property;  because  these  acts  of  thefl  do 
»t  change  the  possession  of  the  true  owner."     And  he  further  stated 
to  be  his  opinion,  that  the  doctrine  would  also  hold,  where  the  goods 
e  taken  from  the  possession  of  the  true  owner  by  means  of  fraud; 
I  otherwise  a  man  might  derive  an  advantage  from  his  own  wrong, 
ut  a  distinction  is  taken  in  the  following  case.     If  A.  steals  the 
arse    of  B.,    and    afterwards    delivers   it  to    C,  who    was    no 
irty  to  the  first  stealing,  and  C.  rides  away  with  it  animo  furandi^ 
etc.  is  no  felon  to  B.;  because,  though  the  horse  was  stolen  from 
.,  yet  it  was  stolen  by  A.,  and  not  by  C,  for  C.  did  not  take  it; 
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neither  is  be  a  felon  to  A.,  for  he  had  it  by  bis  delivery.    2d  Rob- 
sell,  156. 
^]q^^^        There  is  no  doubt  that  there  may  be  a  sufficient  ownership  of  tbe 
If  ooiy?*'*  goods  stolen,  in  a  person  who  has  only  a  special  property  in  them; 
*j^^^  jn    and  that  they  may  be  laid  as  the  goods  and  chattels  of  such  person  Id 
ibe  goods,     ^jjg  indictment.     A  lessee  for  years,  a  bailee,  a  pawnee,  a  carrier,  and 
the  like,  have  such  special  property;  and  the  indictment  will  be  good, 
if  it  lay  the  property  of  the  goods,  either  in  the  real  owners,  or  in  the 
persons  having  only  such  special  property  in  them.     So  where  goods 
'  belonging  to  a  guest  at  an  inn  are  stolen,  they  may  be  laid  to  he  tbe 

property  either  of  the  inn-keeper  or  the  guest.  And  linen  stolen 
from  a  washer-woman,  by  whom  it  was  taken  in  to  wash  in  the  coone 
oi  her  business,  may  he  laid  as  her  goods.  In  cases  of  this  kind  it 
is  considered  thet  the  parties  have  a  possessory  property;  being 
answerable  to  their  employers,  and  being  capable  of  maintaining  an 
appeal  of  robbery  or  larceny,  and  having  restitution.  It  has  alio 
been  holden,  that  an  agister  of  cattle  has  such  a  special  property  io 
them,  that  they  may  be  laid  as  his  goods  in  the  indictment.  When 
this  case  was  referred  to  the  judges,  afler  the  conviction  of  the  prisoner, 
there  was  at  first  some  doubt  upon  the  point;  one  of  the  judges  obter> 
ving  that  an  agister  of  cattle  is  not  liable  for  them  at  all  events,  like 
an  innkeeper  for  the  goods  of  his  guest :  but  ultimately  all  the  judges 
agreed  that  the  conviction  was  right. — lb.,  157. 
owiianiiip  Clothes  and  other  necessaries  provided  for  children  by  their  parenti, 
etc.?or  Ai*^  0^6"  l^id  to  be  the  property  of  the  parents,  especially  while  the 
cbiidm.  children  are  of  tender  age;  but  it  is  holden  good  either  way.  There 
are  cases,  however,  of  exclusive  property  in  the  children.  Thus,  in 
a  case  where  the  prisoner  was  charged  with  stealing  wearing  apparel, 
the  property  of  John  Wilson,  and  it  appeared  in  evidence  that  the 
wearing  apparel  had  been  furnished  by  John  Wilson  to  his  sod  George, 
and  that  the  son  was  nineteen  years  of  age,  and  bound  apprentice  to 
his  father,  who  had  covenanted  to  find  him  in  clothing;  the  Cooit 
held  that  the  indictment  was  defective,  and  that  the  wearing  apparel 
was  exclusively  the  property  ofthe  son,  who  had  been  furnished  with 
it  in  pursuance  ofthe  condition  ofthe  indentures. — lb.,  160. 
O^miMp  But  further,  it  is  well  settled  that  larceny  may  be  committed  V 
penonofUM  stealing  goods,  the  owner  of  which  is  not  known;  and  that  it  may  be 
nokoown.  Btated  in  the  indictment  that  the  things  stolen  were  the  goods  of  a 
person  to  the  jurors  unknown.  But  upon  prosecutions  of  this  kind, 
some  proof  must  be  given  sufficient  to  raise  a  reasonable  presumption 
that  the  taking  was  felonious,  or  invito  domino;  and  Lord  Hale,  C 
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I  said  that  he  never  would  convict  any  person  f^p  stealing  the  goods 
jusdam  ignoti,  merely  because  the  person  would  not  give  an  account 
•w  he  came  by  them,  unless  there  were  proof  made  that  a  felony  had 
en  committed  of  those  goods.     It  is  said,  therefore,  with  respect  to 
»se  cases,  that  the  true  ground  upon  which  persons  so  indicted,  may) 
any  instance,  claim  to  be  acquitted,  when  the  other  facts  necessary 
constitute  the  crime  of  larceny,  appear  upon  the  evidence,  seems  to 
a  want  of  the  proper  proof  that  the  taking  was  felonious,  or  invito 
minOf  and  not  the  want  of  any  property  in  the  true  owner,  who,  by 
sing  his  goods,  does  not  lose  his  property  in  them  until  seizure  by 
me  other  person  having  a  right  to  seize  in  such  cases.  2d  Russ.,  102. 
It  should  be  well  observed,  however,  with  respect  to  prosecutions  ^n  la^iei. 
p  stealing  goods  of  a  person  unknown,  that  an  indictment,  alleging  ^^J^J^IJied 
B  goods  to  be  the  property  of  a  person  unknown,  will  be  improper  if£begoo4io^ 
9  owner  be  really  known;  and  that  in  such  case,  the  prisoner  naust*„^^[^  ||> 
discharged  of  the  indictment  so  framed,  and  tried  upon  a  new  one,  JESTS' 
r  stealing  the  goods  of  the  owner  by  name.     In  a  case,  where  the^JJ]^'' 
isoner  was  charged  with  stealing  a  box  of  goods  from  a  stage-coach,  ^"^'^^ 
e  of  the  counts  of  the  indictment,  which  stated  the  box  to  be  the 
operty  of  persons  unknown,  was  rejected  by  the  Court,  on  the 
ound  that  where  it  was  in  the  power  of  a  pleader  to  state  a  legal 
oprietor,  as  in  this  case,  by  laying  the  property  to  be  in  the  persons 
)m  whom  and  to  whom  the  goods  were  sent,  it  was  improper  to  lay 
s  property  as  belonging  to  persons  unknown. — Ibid. 
Mixed  or  compound  larceny,  is  such  as  has  all  the  properties  ofp^^f^^^^ 
nple  larceny,  but  is  accompanied  with  either  one  or  both  of  the 
gravations  of  a  taking  from  one's  house  or  person.     4th  B.  C,  241. 
Larceny  from  the  house  having  already  been  treated  of  under  the  j^^Maa. 
le  house-breaking,  we  proceed  to  consider  larceny  from  the  person^ 
bich  is  either,  1st.,  by  open  assault,  usually  called  robbery ,  or  2d,  by 
ivately  stealing. — Ibid,  243. 

Robbery  is  the  felonious  taking  of  money  or  goods  of  any  value  DcOnitioo. 
un  the  person  of  another,  or  in  his  presence,  by  violence,  or  putting 
fear. — Ibid. 

As  to  the  taking,  carrying  away,  intent,  &c.,  necessary  to  complete -.^j^j^^^  ^ 
e  ofience,  we  refer  to  those  matters,  mider  the  head  o{ simple  larceny t 
id  proceed  to  inquire', 

1st.  Of  the  Taking  from  the  Person  or  Presence  of  the  Otoner. 
2d.  Of  the  Violence,  or  Putting  in  Fear. 
8d.  Of  the  Punishment. 
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Thatottof        Of  the  taking  frqfn  the  Person,  6pc — The  taking  need  not  be  immc- 
jritbetntbedm^^  person  of  the  owner;  it  will  be  sufficient  if  it  be  io 

the  owner.  hiB  presence.  Therefore  if  A.,  upon  being  assaulted  by  a  tbie^ 
throws  his  purse  or  cloak  into  a  bush,  and  the  thief  takes  it  up  and 
carries  it  away;  or  if,  while  A.  is  flying  from  the  thief,  he  lets  fall 
his  hat,  and  the  thief  takes  it  up  and  carries  it  away,  such  taking  being 
done  in  the  presence  of  A.,  will  be  sufficient.  So,  if  the  thief  haring 
first  assaulted  A.,  takes  away  his  horse  standing  by  him;  or  hsTing 
put  him  in  fear,  drives  his  cattle,  in  his  presence,  out  of  his  pasture, 
he  may  be  properly  said  to  take  such  property  from  the  person  of  A., 
for  he  takes  it  openly  and  before  his  face,  while  under  his  immediate 
and  personal  care  and  protection.  But  it  is  clear,  that  the  propeilj 
must  be  taken  in  the  presence  of  the  owner.  And  where  it  appeared, 
upon  a  special  verdict,  that  some  thieves  gently  struck  the  prosecu- 
tor's hand,  whereby  some  money,  which  he  had  taken  out  from  hii 
pocket  to  give  change,  fell  to  the  ground,  and  that,  upon  his  ofiering 
to  take  it  up,  the  thieves  threatened  to  knock  his  brains  out,  upon 
which  he  desisted  from  taking  up  the  money,  and  the  thieves,  *Hhen 
and  there  immediately^^  took  it  up;  a  great  majority  of  the  judges 
held,  that  even  by  this  statement,  it  was  not  sufficiently  expressed  is 
the  special  verdict  that  the  thieves  took  up  the  money  in  the  sight  or 
presence  of  the  owner,  and  that  they  could  not  intend  it,  though  there 
seemed  to  have  been  evidence  enough  to  have  warranted  such  a 
finding.  2d  Russell,  66. 
Of  uie  Of  the  Violence,  4fc, — If  it  appears  that  the  property  be  taken  bj 

Ij^^n^  either  of  these  means,  against  the  will  of  the  party,   such  taking  will 
'  be  sufficient  to  constitute  robbery.     The  principle,  indeed,  of  rob- 

bery, is  violence;  but  it  has  been  oflen  holden,  that  actual  violence  if 
not  the  only  means  by  which  a  robbery  may  be  effected,  but  that  it 
may  also  be  effected  by  fear,  which  the  law  considers  as  constructive 
violence. — Ibid,  67. 

With  respect  to  the  degree  of  actual  violence,  where  the  taking  is 
d^raoof      effected  by  that  means,  it  appears  to  be  well  settled^  that  a  sudden 
▼ioiance.      joking  or  snatching  from  a  person  unawares,  is  not  sufficient.    Thus, 
where  a  boywas  carrying  a  bundle,  along  the  street  in  his  hand,  after 
it  was  dark,  when  the  prisonec  ran  past  him  and  snatched  it  suddenly 
away,  it  was  holden  that  the  act  was  not  done  with  the  degree  of  force 
and  terror  necessary  to  constitute  robbery.     And  the  same  was  holden 
in  a  case,  where  it  appeared,  that  as  two  little  boys  were  carrying  s 
parcel  of  cloth  to  one  of  the  inns  at  Bath,  for  the  purpose  of  its  being 
carried  by  a  stage-coach  to  London,  the  prisoner  came  up  suddenl/> 
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snatched  the  cloth  from  the  head  of  one  of  them,  and  ran  off  with  it. 
The  same  doctrine  was  also  holden  in  two  other  cases;  in  one  of 
which,  the  hat  and  wig  of  a  gentleman  were  snatched  from  his  head 
in  the  street;  and  in  the  other,  an  umbrella  was  snatched  suddenly 
out  of  the  hand  of  a  woman,  as  she  was  walking  along  the  street.  But 
If  any  injury  be  done  to  the  person,  or  there  be  any  struggle  by  the 
party  to  keep  possession  of  the  property  before  it  be  taken  from  him, 
there  will  be  a  sufficient  actual  violence.  Thus,  where  an  ear-ring 
was  snatched  from  a  lady's  ear,  and  the  ear  torn  through,  and  blood 
drawn  by  the  force  used,  it  was  holden  to  be  robbery.  So,  where  a 
heavy  diamond-pin,  with  a  cork-screw  stalk,  twisted  very  much  in  a 
lady's  hair,  which  was  close  frizzed  and  strongly  craped,  was  snatched 
out,  and  part  of  the  hair  torn  away  at  the  same  time,  it  was  holden  that 
this  was  a  sufficient  degree  of  violence  to  constitute  robbery.  And 
in  a  case,  where  it  appeared  that  the  prisoner  snatched  at  a  sword, 
while  it  was  hanging  at  a  gentleman's  side,  and  that  the  gentleman, 
perceiving  him  get  hold  of  the  sword,  instantly  laid  tight  hold  of  the 
scabbard,  which  occasioned  a  struggle  between  them,  in  which  the 
prisoner  got  possession  of  the  sword,  and  took  it  away;  the  Court  held 
that  it  was  a  robbery. — Ibid,  68. 

Where  violence  is  made  use  of,  lo  obtain  the  property  with  a  felo- 
nious  intent,  it  seems  that  it  will  not  the  less  amount  to  robbery,  on  aoMinpuM 
account  of  the  thief  having  recourse  to  some  colorable  or  specious  coio»i>i«  >nd 
pretence,  in  order  the  better  to  effect  his  purpose.  One  Merriman, 
who  was  taking  cheeses  along  the  high- way  in  a  cart,  was  stopped  by 
a  person  named  Hall,  who  insisted  upon  seizing  them  for  want  of  a 
permit.  This  was  a  mere  pretence,  no  permit  being  necessary. 
After  some  altercation,  Merriman  and  Hall  agreed  to  go  before  a 
magistrate,  to  determine  the  matter:  and  during  Merriman's  absence, 
other  persons  riotously  assembled  on  account  of  the  deamess  of  pro- 
visions, and,  in  confederacy  with  Hall,  for  the  purpose,  carried  away 
the  goods.  It  was  objected  (upon  an  action  against  the  hundred,  on 
the  statutes  of  hue  and  cry,)  that  this  was  no  robbery,  because  there 
was  noforce;  but  Hewitt,  J.,  over-ruled  the  objection,  and  led  the 
case  to  the  jury,  who  were  of  opinion,  that  Hall's  conduct,  in  insisting 
upon  seizing  the  cheese  for  want  of  a  permit,  was  a  mere  pretence  for 
the  purpose  of  defrauding  Merriman,  and  found  that  the  oflence  was 
robbery;  which  was  aflerwards  confirmed  by  the  Court  of  King's 
Bench,  on  a  motion  for  a  new  trial. — Ibid. 

Gascoigne's  case. — Where  a  bailiff  hand-cufied  a  woman,  under 
pretence  of  carrying  her  to  prison  with  greater  safety,  and  by  violence 
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exported  money  from  her  when  so  hand-cuffed,  it  was  holden  to  be 

robbery. — Ibid. 

ortiM  tar        The  fear  of  iniurr  to  the  person  is  that  which  is  commonly  excited 
ofti^JiUT  to  ,  ....../^  ,.  .,.1 

on  the  commissions  of  this  onence;  and  where  property  is  obtained 


by  these  means,  it  will  amount  to  robbery,  though  there  be  no  great 

degree  of  terror  or  ajQTright  in  the  party  robbed.     It  is  enough,  if  the 

fact  be  attended  with  such  circumstances  of  terror,  such  threatening 

by  word  or  gesture,  as,  in  comnion  experience,  are  likely  to  create  an 

apprehension  of  danger,  and  induce  a  man  to  part  with  his  property 

for  the  safety  of  his  person.     And  it  is  not  necessary  that  actual  fear 

should  be  strictly  and  precisely  proved;  as  the  law,  in  odium  spoliatoris 

will  presume  fear,  where  there  appears  to  be  a  just  ground  for  it.— 

Ibid,  72. 

Bach  fear         One  Norden  having  been  informed  that  one  of  the  early  stage- 

^SttiMd,    coaches  had  been  frequently  robbed  near  the  town,  by  a  single  high- 

parSf  co^    way.man,  resolved  to  use  his  endeavors  to  apprehend  the  robber.    For 

rotSe^and  ^^^  purpose,  he  put  a  little  money  and  a  pistol  into  his  pocket,  and 

^^r^of    Attended  the  coach  in  a  post-chaise,  till  the  highway.roan  came  up  to 

yi^'^^'    the  company  in  the  coach,  and  to  him,  and  presenting  a  weapon, 

demanded  their  money.     Norden  gave  him  the  little  money  he  had 

about  him,  and  then  jumped  out  of  the  chaise  with  the  pistol  in  bis 

hand,  and,  with  the  assistance  of  some  others,  took  the  highway-man. 

This  was  holden  to  be  a  robbery  of  Norden. — ^Ibid. 

nSySS'^T     The  fear  necessary  to  constitute  the  crime  of  robbery  may  exist, 

propSny'be  though  the  property  be  taken  under  color,  and  on  the  pretence  of  a 

eoiOTMidm  P"*"^^*^"®*     ^^^  '^  ^  person  by  force  or  threats,  compel  another  to 

preMweofagive  him  goods,  and  by  way  of  color  oblige  him  to  take,  or  if  be 

ofier  less  than  the  value,  it  is  robbery:  as  where  the  prisoner  took 

a  quantity  of  wheat  worth  eight  shillings,  and  forced  the  owner  to 

take  thirteen  pence  half  penny  for  it,  threatening  to  kill  her  if  she 

refused,  the  ofience  was  clearly   holden  to  be    robbery  by  all  the 

judges,  upon  a  conference.     But   whether  the   forcing   a  chapman 

to  sell    his   wares,  and   giving   him   the  full  value  for  them,  will 

amount  to  robbery,  has  been  considered  as  doubtful. — Ibid. 

TiMfearmay     ^*  seems  that  the  fear  of  violence  to  the  person  of  a  child  of  the  party 

▼kSn    t     ^^^  whom  property  is  demanded,  will  fall  within  the  same  coD8id^ 

onb'^Mrtr  '*^^°  *®  ^^^^®  ^^^^  ^®^®  ®^  violence  to  the  person  of  the  party  himself. 

Thus,  where  a  case  was  put  in  argument  of  a  man  walking  with  his 

child,  and  delivering  his  money  to  another  person  upon  a  threat,  that 

unless  be  did  so,  the  other  would  destroy  his  child;  Hotham,  B.  faid. 

that  he  had  no  doubt  that  it  would  be  robbery.    And  in  a  subsequent 
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ase,  Eyre,  C.  J.,  said,  that  a  man  might  bo  said  to  take  by  violence, 
?ho  deprived  the  other  of  the  power  of  resistance,  by  whatever 
Deans  he  did  it;  and  that  he  saw  no  sensible  distinction  between  a 
tersonal  violence  to  the  party  himself,  and  tho  case  put  by  one  of  the 
idges,  of  a  man  holding  another's  child  over  a  river,  and  threatening 
3  throw  it  in  unless  he  gave  him  money. — lb. 

The  cases  in  which  the  ofiTence  of  robbery  has  been  committed,  byortbefear 
leans  of  a  fear  of  injury  to  the  property  of  the  party,  are  principally  um  propei^. 
lose  in  which  the  terror  excited,  was  of  the  probable  outrages  of  a 
lob.  As  by  a  threat  to  tear  the  mow  of  corn,  and  level  the  house 
f  the  prosecutor;  or  where  money  is  extorted  by  the  prisoner  at  the 
ead  of  a  mob,  without  any  particular  threat  being  expressed;  or  by 
ireat  of  destroying  the  house;  or  by  a  threat  of  taking  corn  away, 
y  which  the  prosecutor  was  compelled  to  sell  it  tor  less  than  its  valu«; 
r  where  money  is  obtained  by  a  threat,  that  the  house  of  the  prose- 
utor  should  be  pulled  down  by  a  mob,  at  a  future  time.  2d  Russell, 
3  and  74. 

The  cases  of  robbery  in  which  the  property  has  been  obtained-byOfihef«ar- 
leans  of  a  fear  being  excited,  of  injury  to  the  character  of  the  party  the  cii*rae- 
3bbed,  appear  to  be  all  of  one  description.  Indeed,  it  has  been 
lid,  that  the  terror  which  leads  a  party  to  apprehend  an  injury  to 
is  character,  has  never  been  deemed  sufficient  to  support  an  indict- 
aent  for  robbery,  except  in  the  particular  instance  of  its  being  exci*;d 
y  means  of  insinuations  against,  or  threats  to  destroy  the  character 
}  the  party  pillaged,  by  accusing  him  of  sodomitical  practices.  The 
;ar  of  being  sent  to  prison,  is  not  alone  a  sufficient  ground  of  terror 
3  constitute  robbery. — Th  ,  75. 

But  parting  with  property  upon   the  charge  of  an  unnatural  crime,  parting  with 
nil  not  makp  the  taking  a  robbery,  if  it  is  parted  with,  not  from  fear  Jbr the "*'^' 
f  loss  of  character,  but  f<)r  the  purpose  of  prosecuting  the  offender.  Snxnrwarda 
lie  prisoner  applied  to  Fry  to  lend  him  ten  shillings,  and  upon  his  SbT^^n'SSr, ' 
sfusal,  threatened  to  charge  him  with  an  unnatural  crime,  and  got  amount  to 
otn  him  one  pound,  ten  shillings.     Fry  parted  with  it  from  an  anx- '°     '^* 
ity  that  his  master's  family  might  not  be  disturbed,  and  in  expectation 
lat  he  might  secure   the  prisoner;  and  he  immediately  stated  the 
ircumstances  to  his  master,  and  to  a  friend,  and  planned  with  them 
'hat  he  should  do  in  case  of  the  prisoner  applying  again.     The  pris- 
ner  did   apply  again;  and   Fry,   fixed  to  meet  him,  marked  some 
loney,  engaged  a  constable,  and  uaviug  met  the  prisoner,  gave  him 
he  money,  and  had  him  apprehended :  he  parted  with  this  money  in 
»rder  that  he  might  prosecute,  because  he  knew  himself  innocent,  and 
48 
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not  from  the  threats.  Upon  a  case  resenred,  the  judges  held  tbtt 
this  taking  did  tiot  constitute  a  robbery,  and  the  prisoner  was  recom. 
mended  for  a  limited  pardon. — Ih.,  87. 
Death  with-  Punishment, — By  23  Henry  8th,  c.  1st;  2d  S.  L.,  459,  robbery, 
deriy.  when  committed  in  a  dwelling  house,  or  in  or  near  about  the  hi|b> 
ways,  was  punished  with  death,  without  benefit  of  clergy;  and  by  3 
and  4  W.  dc  M.,  c.  9,  it  is  enacted  that  robbery,  wheresoever  com- 
mitted, shall  be  thus  punished. 

Privily  $tedlingfrom  the  person. — With  respect  to  such  stealing  from 
the  person  as  does  not  amount  to  jobbery,  it  is  enacted  by  8th  Elix., 
c.  4,  that  no  person  or  persons  which  hereafter  shall  happen  to  be 
indicted  or  appealed  for  felonious  taking  of  any  money,  goods  or 
chattels,  from  the  person  of  any  other,  privily  without  his  knowledge, 
in  any  place  whatsoever,  and  thereupon  found  guilty  by  verdict  of 
twelve  men,  or  shall  confess  the  same  upon  his  or  their  arraignmest, 
or  will  not  answer  directly  to  the  same  according  to  the  laws  of  tkii 
realm,  or  shall  stand  wilfully,  or  of  malice,  or  obstinately  mute,  or 
challenge  peremptorily  above  the  number  of  twenty,  or  shall  be  upoo 
such  indictment  or  appeal,  outlawed,  shall  from  henceforth  be  admitted 
to  have  the  benefit  of  his  or  their  clergy,  but  utterly  be  excluded 
thereof,  and  shall  suffer  death  in  such  manner  and  form,  as  tbey 
should  if  they  were  no  clerks.     2d  S.  L.,  490,  sec.  3. 


LIBEL. 

A  libel  is  such  an  immodest,  indecent,  and  immoral  publicatioD. 
as  tends  to  corrupt  the  mind  and  to  destroy  the  love  of  decency, 
morality  and  good  order;  or,  it  is  a  malicious  tlefamation  of  any 
person  made  public  by  printing,  writing,  signs  or  pictures,  tending  to 
blacken  the  memory  of  the  dead,  with  intent  to  provoke  the  lifing, 
or  to  injure  the  reputation  of  the  living,  provoke  him  to  wrath,  or 
expose  him  to  hatred,  contempt  or  ridicule.  1st  Russ.,  209;  and  (kb 
Am.  C.  L.,  425. 

1st.     DiFFBRENCB  BETWEEN  LiBEL  AND  SlANDER. 

2d.    Libellous  words,  and  mode  of  sxpRnsioirs. 

3d.    Of  the  Pubugatiox,  and  persons  corgbbnxd  therein.      In 
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4Ul.    Turn  CiSCUMSTANCSS  WHICH  WILL  PRKVBNT   A   PUBLICATION 
FSOM  BEING  LiBELLOUS. 

5th.  Of  the  Malice. 
6tb.  Op  the  Punishment. 

UL  Differcfice  betv)een  lAbeL  and  Slander, 

It  does  not  follow  that  the  libel  is  not  actionable,  because  words 
of  similar  import,  when  spoken,  are  held  not  to  be  so;  for  the  rule 
with  respect  to  written  slander,  is  different  from  that  which  prevails 
when  it  is  only  verbal.  Words,  to  be  actionable  when  spoken  of  a 
person  not  in  any  office,  trade  or  profession,  must  imply  the  imputa- 
tion of  an  offence  which  would  subject  him  to  corporal,  or  other  infa- 
mous punishment;  but  words,  when  written,  if  they  tend  to  degrade 
or  disgrace,  or  to  render  odious  or  ridiculous  the  person  of  whom 
ihey  are  written,  will  be  libellous,  and  consequently  actionable. 
This  distinction  between  written  and  verbal  slander,  is  abundantly 
established  by  the  most  unquestionable  authority.  Austin  vs.  Cul- 
pepper,  2d  Show,  314;  Warner  vs.  Ellizer,  Ist  Keb.,  293. 

An  action  lies  for  scandalizing  a  man  by  words,  which,  if  spoken, 
would  not  subject  him  to  prosecution. — lb. 

And  words,  which  when  spoken,  may  be  considered  notde&matory, 
are,  when  reduced  to  writing.   Thorley  vs.  Lord  Kerry,  4th  Taun.  355. 

As  to  say  a  man  is  dishonest  is  not  actionable,  but  when  published 
Ihey  become  so.     Rex  vs.  Smith,  Skin.,  124. 

So  also,  in  slander,  the  defendant  may  justify  that  the  words  spoken 
^ro  true;  but  on  indictment  for  libel,  it  is  immaterial  whether  the 
tnatter  be  true  or  false,  since  the  provocation,  and  not  the  falsity,  is 
to  be  punished  criminally.     4th  B.  C,  151. 

2(1.  Libellous  words,  and  modes  of  expressions. 

To  constitute  a  libel,  the  words  published  must  be  such  as,  in  the 
Common  estimation  of  mankind*  are  calculated  to  reflect  shame  and 
disgrace  upon  the  person  concerning  whom  they  are  written.  Fonville 
wa.  McNease,  Dud.,  303. 

A  libel  may  be  as  well  by  descriptions  and  circumlocutions  as  iBoruMmo4« 
express  terms;  therefore  scandal  conveyed  by  way  of  allegory  or  irony,  «^«P'*'**' 
amounts  to  a  libel.  As  where  a  writing,  in  a  taunting  manner, 
reckoning  up  several  acts  of  public  charity  done  by  a  person,  saidt 
^'you  will  not  play  the  Jew,  nor  the  hypocrite,"  and  then  proceeded, 
in  a  strain  of  ridicule,  to  insinuate  that  what  the  person  did  was 
owing  to  his  vain  glory.    Or  where  a  publioation,  pretending  to 
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recommend  to  a  person  the  characters  of  several  great  men  for  his 
imitation,  instead  of  taking  notice  of  what  great  men  are  generally 
esteemed  famoiH  for,  selected  such  qualities  as  their  enemies  accuse 
them  of  not  possessing;  (as  by  proposin  g  such  a  one  to  be  imitated 
for  his  courage;  who  was  known  to  be  a  great  statesman,  but  no  sol- 
dier; and  another  to  be  imitated  for  his  learning  who  was  known  to 
be  a  great  general,  but  no  scholar;)  such  a  publication  being  as  well 
understood  to  mean  only  to  upbraid  the  parties  with  the  want  of  these 
qualities,  as  if  it  had  done  so  directly  and  expressly.  And,  upon  the 
same  ground,  not  only  an  allegor}  but  a  publication  in  hieroglyphics, 
or  a  rebus  or  anagram,  which  are  still  more  difficult  to  be  understoood, 
maybe  a  libel;  and  a  Court,  notwithstanding  its  obscurity  and  per* 
plexity,  shall  be  allowed  to  judge  of  its  meaning,  as  well  as  other 
persons.  And  it  is  now  well  ext  iblished,  that  slanderous  words  must 
be  understood  by  the  Court  in  the  same  sense  as  the  rest  of  roankiod 
would  ordinarily  understand  them.  Formerly  it  was  the  practice  to 
say  that  words  \rere  to  be  taken  in  the  more  lenient  sense;  but  thtt 
doctrine  is  now  exploded;  they  are  not  to  be  taken  in  the  more 
lenient  or  more  severe  sense,  but  in  the  sense  which  fairly  belongs 
to  them,  and  which  they  were  intended  to  convey.  Ist  Russ.,  210. 
of  the  Up^"  ^^®  atLvne  principles,  it  has  been  resolved  that  a  defaroatorj 
RSenedin  ^"""S»  ©xpressing  only  one  or  two  letters  of  a  name,  in  such  a  man- 
bi«nka.  ner  that  from  what  goes  before,  and  follows  after,  it  must  needs  be 
understood  to  signify  a  particular  person,  in  the  plain,  obvious,  and 
natural  construction  of  the  whole,  and  would  be  nonsense  if  strained 
to  any  other  meaning,  is  as  properly  a  libel,  as  if  it  had  expressed  the 
whole  name  at  large;  for  it  brings  the  utmost  contempt  upon  the  law 
to  suffer  its  justice  to  be  eluded  by  such  trifling  evasions;  and  it  is  a 
ridiculous  absurdity  to  say  that  a  writing,  which  is  understood  bj 
every  one  of  the  meanest  capacity,  cannot  possibly  bo  understood  b/ 
a  judge  or  jury. — lb. 

The  most  simple  idea  of  a  libel,  is  where  defamatory  malice  is 
reduced  to  writing.  But  it  may  also  be  by  the  exhibition  of  a  picture, 
fixing  a  gallows  at  a  man's  door,  burning  him  in  efligy,  or  exhihitiog 
him  in  any  ignominious  manner.     4th  B.  C,  140;  note. 

2d.   Of  the  Publicaiion,  4^. 

No  one  is  indictable  for  writing  a  libel  unless  he  actually  publisli 
it  to  the  world;  but  the  communication  thereof  to  any  one  person  ii 
a  publication  in  the  eye  of  the  law,  and  therefore  the  sending  an  abo- 
sive  letter  to  a  private  person,  is  as  much  a  libel  as  if  it  were  openlj 
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ted.  2d  Tomlins,  432.  But  in  the  case  of  Fonville  vs.  McNeasey 
as  held,  that  sending  such  sealed  letter,  though  good  ground  for 
:tment,  would  not  sustain  a  civil  action  for  damages.     Dudlej, 

one  roan  repeats  a  libel,  another  writeg  it,  and  a  third  approves  oruw 
t  is  written,  they  will  all  be  makers  of  the  libel;  and  it  roaj  be  laid  pubikatioa 
n  generally  that  all  who  are  concerned  in  composing,  writing, 

publishing  a  libel,  are  guilty  of  the  misdemeanor,  unless  the  part 

had  in  the  transaction  was  a  lawful  or  an  innocent  act;  and 
ranee  has  been  held  not  to  excuse.  Thus,  upon  an  information 
nst  the  defendant,  for  printing  and  publishing  a  libel,  the  evidence 
,  that  he  acted  as  a  servant  to  the  printer,  and  clapped  down  the 
s;  and  few  or  no  circumstances  were  ofiered  of  his  knowing  the 
>rt  of  the  paper,  or  being  conscious  that  he  was  doing  any  thing 
;al:  and  Raymond,  C.  J.,  held,  that  this  made  the  defendant 
ty,  and  so  the  jury  found  him.  But  there  mpst  be  a  publication; 
the  mere  writing  or  composing  a  defamatory  paper  by  any  one, 
;h  is  confined  to  his  closet,  and  neither  circulated  nor  read  to 
rs,  will  not  render  him  responsible;  nor  will  he  be  held  to  have 
ished  the   paper,  if  he  deliver  it  by  mistake,  out  of  his  study. 

it  will  not  be  a  publication  of  a  libel  if  a  party  takes  a  copy  of  it, 
ided  he  never  publfshes  it:  but  a  person  who  appears  once  to  have 
ten  a  libel,  which  is  afterwards  published,  will  be  considered  as 
maker  of  it,  unless  he  rebut  the  presumption  of  law  by  showing 
her  to  be  the  author,  or  prove  the  act  to  be  innocent  in  himself. 

by  Holt,  C.  J.,  if  a  libel  appears  under  a  man's  hand.writing,  and 
ther  author  is  known,  he  is  taken  in  the  manner,  and  it  turns  the 
fnpon  him;  and  if  he  cannot  produce  the  composer,  it  is  hard  to 
that  he  is  not  the  very  man.  1st  Russell,  234. 
he  reading  of  a  libel  in  the  presence  of  another,  without  previous 
;vledge  of  its  being  a  libel,  or  the  laughing  at  a  libel  read  by 
her,  or  the  saying  that  such  a  libel  is  made  by  J.  S.,  whether 
en  with  or  without  malice,  does  not  amount  to  a  publication.  And 
ks  also  been  held,  that  he  who  repeats  part  of  a  libel  in  merri- 
t,  without  any  malice  or  purpose  of  defamation,  is  not  punishable; 
gb  this  has  been  doubted.  But  it  seems  to  have  been  agreed, 
if  he  who  hath  either  read  a  libel  himself,  or  hath  heard  it  read 
nother,  do  afterwards  maliciously  read  or  repeat  any  part  of  it  in 
presence  of  others,  or  lend  or  show  it  to  another,  he  is  guilty  of 
inlawful  publication  of  it.  In  a  late  case,  however,  of  an  action 
a  libel  contained  in  a  caricature  print,  where  the  witness  stated* 
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that  having  heard  that  the  defendant  had  a  copy  of  this  print,  he  went 
to  his  house  and  requested  liberty  to  see  it,  and  that  the  defendant 
thereupon  produced  it,  and  pointed  out  the  figure  of  the  plaintiff  and 
the  other  persons  it  ridiculed;  Lord  Ellenborough,  C.  J.,  ruled,  that 
this  was  not  sufficient  evidence  of  publication  to  support  the  action. 
Proof  that  the  libel  was  contained  in  a  letter  directed  to  the  partj, 
and  delivered  into  the  party's  hands,  is  sufficient  proof  of  a  publication 
upon  an  indictment  or  information^     And  delivering  a  libel  sealed,  in 
order  that  it  may  be  opened  and  published  by  a  third  person  in  a  dis- 
tant county,  is  a  publication.     Ist  Russell,  235. 
Procuring         ^^  seems  to  be  agreed,  that  not  only  he  who  publishes  a  libel  him- 
self, but  also  he  who  procures  another  to  do  it,  is  guilty  of  the  publi- 
cation; and  it  is  held  not  to  be  material  whether  he  who  disperses  a 
libel  knew  any  thing  of  the  contents  or  effects  of  it  or  not,  for  that 
nothing  would  be  more  easy  than  to  publish  the  most  virulent  papers 
with  the  greatest  security,  if  the  concealing  the  purport  of  them  firom 
an  illiterate  publisher  would  make  him  safe  in  dispersing  them,     lit 
Russell,  236. 
^teok?^""      Upon  this  foundation  it  has  for  a  long  time  been  held,  that  the  buying 
w^ieraand    of  a  book  or  paper  containing  libellous  matter,  in  a  bookseller's  shop, 
ofnewqia-    [h  sufficient  evidence  to  charge  the   master   with  the   publication, 
although  it  does  not  appear  that  he  knew  of  any  such  book  being 
there,  or  what  the  contents  thereof  were,  and  though  he  was  not  upon 
the  premises,  and  had  been  kept  away  for  a  long  time  by  illness;  and 
it  will  not  be  presumed  that  it  was  bought  and  sold  there  by  a  stiin- 
ger;  but  the  master  must,  if  he  suggests  any  thing  of  this  kind  in  hii 
excuse,  prove  it.     So  the  proprietor  of  a  newspaper  is  answerable 
criminally  as  well  as  civilly  for  the  acts  of  his  servants  in  the  publi- 
cation of  a  libel,  although  it  can  be  shown  that  such  publication  wai 
without  the  privity  of  the  proprietor.     These  are  acts  done  in  the 
course  of  the  trade  or  business  carried  on  by  the  roaster.     But  in  a 
case  of  an  action  for  a  libel, where  it  appeared  upon  the  evidence  that 
the  defendant,  a  tradesman,  was  accustomed  to  employ  his  daughter 
to  write  his  bills  and  letters:  that  a  customer,  to  whom  a  bill^  written 
by  the  daughter,  had  been  sent  by  the  daughter,  sent  it  back  on  the 
ground  of  the  charge  being  too  high,  and  that  the  bill  waa  afierwards 
returned  to  the  customer,  enclosed   in  a  letter  also  writtea  by  the 
defendant's  daughter,  and  being  a  libel  upon  the  plaintiff  who  had 
inspected  and  reduced  the  bill  for  the  customer:  it  was  holden  that  this 
was  not  sufficient  evidence  to  go  to  a  jury,  either  of  command,  autho- 
rity, adoption,  or  recognition  by  the  defendant. — Ibid. 
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h.  The  circumstances  which  will  prevent  a  Publication  from  being, 

libellous. 

It  has  been  resolved,  that  no  false  or  scandalous  matter  contained  >n  p^^j^^j^j^  ^^ 

petition  to  a  committee  of  Parliament,  or  in  articles  of  the  peace  JJJ|;gJ~'« 

hibited  to  justices  of  the  peace,  or  in  any  other  proceeding  in  a  JJJJSJjjjJ,. 

gular  course  of  justice,  will  make  the  complaint  amount  to  a  libel; 

r  it  would  be  a  great  discouragement  to  suitors  to  subject  them  to 

iblic  prosecution  in  respect  of  their  application  to  a  Court  of  jus- 

:e.     Thus,  where  a  charge  was,  that  the  defendant,  in  a  certain 

Sdavit  before  the  Court,  had  said  that  the  plaintiff  in  a  former  affi. 

vit  against  the  defendant  had  sworn  falsely,  the  Court  held  that  this 

18  not  libellous;  for  in  every  dispute  in  a  Court  of  justice,  where  one 

'  affidavit  charges  a  thing,  and  the  other  denies  it,  the  charges  must 

t  contradictory,  and  there  must  be  affirmation  of  falsehood.     It  is 

so  held  that  no  presentment  of  a  grand  jury  can  be  a  libel,  not  only 

(oause  persons  who  are  supposed  to  be  returned  without  their  own 

eking,  and  are  sworn  to  act  impartially,  shall  be  presumed  to  have 

oper  evidence  for  what  they  do,  but  also  because  it  would  be  of  ihe 

most  ill  consequence  in  any  way  to  discourage  them  from  making 

eir  inquiries  with  that  freedom  and  readiness  which  the  public  good 

quires.  Where  an  action  was  brought  against  the  president  of  a  milita- 

'  Court  of  Inquiry,  for  a  libel  contained  in  the  minutes  of  such  Coart, 

hich  had  been  delivered  by  the  defendant  to  the  commander  in  chief, 

id  deposited  in  his  office;  it  was  held  that  these  minutes  were  a  pri- 

leged  communication,  and  properly  rejected  when  tendered  at  the 

ial  in  proof  of  the  alleged  libel;  and  also  that  a  copy  of  them  had 

»en  properly  rejected.     And  where  a  court  martial,  afler  stating  in 

eir  sentence  the  acquittal  of  an  officer  against  whom  a  charge  had 

»en  preferred,  subjoined  thereto  a  declaration  of  their  opinion,  that 

e  charge  was  malicious  and  groundless,  and  that  the  conduct  of  tho 

'osecutorin  falsely  calumniating  the  accused,  was.highly  injurious  to 

e  service;  it  was  held  that  the  president  of  the  court-martial  was 

A  liable  to  an  action  for  a  libel  for  having  delivered  such  sentence 

id  declaration  to  the  Judge  Advocate;  and  Mansfield,  C.  J.,  in  deli- 

9ring  his  opinion,  said,  **if  it  appear  that    the   charges   are  abso- 

itely  without  foundation,  is  the  president  of  the  court-martial  to  remain 

erfectly  silent  on  the  conduct  of  the  prosecutor;  or  can  it  be  any 

ffence  for  him  to  state  that  |^he  charge  is  groundless  and  malicious?" 

St  Russell,  213. 


884  LAW  OF  MAGISTRATES. 

Where  words  charged  as  libellous,  are  uttered  in  a  judicial  pro* 
ceoding,  and  constitute  the  necessary  informatien  for  obtaining  a 
search  warrant,  an  action  for  a  libel  cannot  be  sustained.  The  iofor- 
mation  is  a  part  of  the  proceeding,  and  cannot  be  considered  as  a 
libellous  publication.  If  the  proceeding  originated  in  malice,  and 
without  any  reasonable  or  probable  cause,  the  remedy  isanactionoa 
the  case,  for  maliciously  sueing  out  a  search  warrant.  Vausse  n. 
Lee,  1st  Hill,  197. 
How  fkr  It  has  always  been  held,  that  a  publication  of  the  proceedings  in  a 

of  proceed-  court  of  justice  will  not  be  protected,  unless  it  be  a  true  and  honest 
S^SLaooia  statement  of  those  proceedings.  But  provided  it  were  of  that  cbarac- 
^  **  ter,  the  doctrine  seems  at  one  time  to  have  been,  that  it  might  be  made 
to  the  full  extent  of  stating  what  had  actually  taken  place.  More 
recently,  however,  it  has  been  said,  that  it  must  not  be  taken  for 
granted  that  the  publication  of  every  matter  which  passes  in  a  court 
of  justice,  however  truly  represented,  is,  under  all  circumstances,  and 
with  whatever  motive  published,  justifiable;  and  that  such  doctrine 
must  be  taken  with  grains  of  allowance.  And  Lord  Ellenborougb, 
C.  J.,  said, — **It  oflen  happens  that  circumstances  necessary  tor  the 
sake  of  public  justice  to  be  disclosed  by  a  witness  in  a  judicial  inquiry, 
are  very  distressing  to  the  feelings  of  individuals  on  whom  they  reflect; 
and  if  such  circumstances  were  afterwards  wantonly  published,  I  should 
hesitate  to  say  that  such  unnecessary  publication  was  not  libellous, 
merely  because  the  matter  had  been  given  in  evidence  in  a  court  of 
justice."  In  a  subsequent  case,  not  relating  directly  to  this  point,  but 
to  the  publication  of  proceedings  in  Parliament,  Bailey,  J.,  said,— 
**It  has  been  argued  that  the  proceedings  of  courts  of  justice  are  open 
to  publication.  Against  that,  as  an  unqualified  proposition,  I  enter 
my  protest.  Suppose  an  indictment  for  blasphemy,  or  a  trial  where 
indecent  evidence  was  necessarily  introduced;  would  every  one  beat 
liberty  to  poison  the  minds  of  the  public,  by  circulating  that,  which, 
for  the  purposes  of  justice,  the  Court  is  bound  to  hear?  I  should  think 
not;  and  it  is  not  true,  therefore,  that  in  sll  instances,  the  proceedings 
of  a  court  of  justice  may  be  published.  Again,  it  may  be  said  that 
counsel  have  a  right,  in  pursuance  of  their  instructions,  and  whilst 
the  cause  is  going  on,  to  endeavor  to  %produce  an  efiTect  by  making 
such  observations  on  the  credit  and  character  of  parties  and  their  wit. 
nesses  as  sometimes,  when  the  cause  is  over,  perhaps  they  are  sorry 
for.  But  have  they,  therefore,  or  any  person  who  hears  them,  a 
right  afterwards  to  pablish  those  observations?  I  have  no  hesitation 
in  saying  that  when  the  occasion  ceased,  the  right  also  would  cease; 
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and  that  it  would  be  oo  justification  to  plead  that  such  a  publication 
wu  a  transcript  of  the  counsel's  speech."     1st  Russ.,  214. 

This  doctrine  was  recognized  and  acted  upon  in  a  recent  case. 
The  defendant's  husband  had  been  convicted  of  publishing  a  blasphe- 
mous libel,  af\er  having  in  his  defence  at  the  trial  used  arguments  and 
statements  of  a  blasphemous  and  indecent  description.  His  wife 
published  the  trial;  and  upon  showing  cause  against  a  rule  for  a 
criminal  information,  it  was  Tlirged  that  she  had  a  right  to  publish 
what  actjally  took  place  in  a  Court  of  justice;  but  the  Court  were 
clear  she  had  not,  if  that  statement  contained  any  thing  defamatory, 
leditious,  blasphemous,  or  indecent :  and  the  rule  was  made  absolute. 
And  where  it  is  allowable  to  publish  what  passes  in  a  Court  of  justice^ 
^he  party  must  publish  the  whole  case,  and  not  merely  state  the  con- 
clusion which  he  himself  draws  from  the  evidence.  Thus,  where  the 
ibel  stated  in  the  declaration  purported  to  be  a  speech  of  counsel  at 
I  trial  of  the  plaintiff  on  a  criminal  charge,  and,  afler  setting  out  the 
tpeech,  said  that  a  witness  was  called  who  proved  all  that  had  been 
tated  by  counsel,  and  that  the  defendant  was  immediately  afterwards 
cquitted  upon  a  defect  in  proving  some  matter  of  form;  and  the  plea 
ated  that  in  fact  such  a  speech  was  made,  and  that  the  witness 
illed  proved  all  that  had  been  so  stated,  but  it  did  not  set  cut  the 
ridence  or  justify  the  truth  of  the  charges  made  in  the  counsel's 
eech;  it  was  holden  that  such  plea  was  bad,  inasmuch  as  a  party 
uld  not  be  justified  in  publishing  the  result  of  evidence  given  in  a 
mrt  of  justice,  but  roust  state  the  evidence  itself.  And  the  party 
iking  the  publication  will  not  be  justified,  unless  he  confines  himself 

what  actually  passed  in  Court.  In  a  case  where  an  action  was 
ought  for  a  libel  concerning  the  plaintiff  in  his  profession  as  an 
tomey,  and  the  libel,  as  stated  in  the  declaration,  began,  ^'shameful 
nductofan  attorney,"  and  then  proceeded  to  give  an  account  of 
oceedings  in  a  Court  of  law  which  contained  matter  injurious  to 
e  plaintiflf's  professional  character,  and  the  defendant  had  pleaded 
xt  the  supposed  libel  contained  a  true  account  of  the  proceedings 

the  Court  of  law;  it  was  holden  (afler  verdict  for  the  defendant) 
at  the  plea  was  bad,  inasmuch   as  the  words  '^shameful  conduct  of     ^ 
I  attorney,"  formed  no  part  of  the  proceedings  in  the  Court  of  law, 
id  that  the  plaintifiT  was  therefore  entitled  to  judgement.     Ist  Rus- 
lU,  215. 

It  should  be   observed  also,  that  the  publication  of  preliminary  pnbiietiioM 
laminations  before  a  magistrate,    taken  ex  parte,   will  not  comeexamina^ 
dthin  the  principle  by  which  the  fiur  reportaof  proceedlDgs  in  Courts  a?" 
49 
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majrbe  of  jufticf  have  been  held  to  be  privileged.  Such  publications  toe  1^ 
a  tendencj  to  cause  great  mischief  by  perverting  the  public  mind,  Is 
and  disturbing  the  course  of  justice;  and,  if  they  contain  libellov 
matter,  will  be  considered  as  highly  criminal.  And  the  Coortc/ 
King's  Bench  has  gone  to  the  extent  of  granting  a  criminal  inibnDa- 
tion,  for  publishing  in  a  nevrspaper  a  statement  of  the  evidence  given 
before  a  coroner's  jury,  accompanied  with  comments;  although  tbe 
statement  was  correct,  and  the  party  had  no  malicious  motive  in  tbe 
publication.     Ist  Russ.,  216. 

A  publication  commenting  upon  a  literary  work,  exposing  its  foUiei 

mS^SoSJ  &nd  errors,  and  holding  up  the  author  to  ridicule,  will  not  be  deened 
a  libel,  provided  such  comment  does  not  exceed  the  limits  of  fiur  and 
candid  criticism,  by  attacking  the  character  of  the  writer,  unconnected 
with  his  publication;  and  every  one  has  a  right  to  publish  a  coaioent 
of  this  description.  But  if  a  person,  under  the  pretence  of  criticisiDg 
a  literary  work,  defames  the  private  character  of  the  author,  and, 
instead  of  writing  in  the  spirit  and  for  the  purpose  of  fiiir  and  candid 
discussion,  travels  into  collateral  matter,  and  introduces  ftcts  not 
stated  in  the  work,  accompanied  with  injurious  comments  upon  tbeOf 
such  person  is  a  libeller.  A  fair  and  candid  comment  on  a  place  of 
public  entertainment,  in  a  newspaper,  it  not  a  libel,  lit  Ruiell, 
280. 

Confidential  communications  are  in  some  cases  privileged.  Ai 
where  it  was  holden  that  a  letter  written  confidentially  to  persons  wbo 
employed  A.  as  their  solicitor,  conveying  charges  injurious  to  bis 
professional  character  in  the  management* of  certain  concerns  whicii 
they  had  entrusted  to  lum,  and  in  which  B.,  the  writer  of  the  letter, 
was  likewise  interested,  was  not  a  libel.  And  if  a  person,  in  a 
private  letter  to  the  party,  should  expostulate  with  him  about  some 
^  Tioeff  of  which  he  apprehends  him  to  be  guilty,  and  desires  him 
to  refrain  from  them;  or  if  a  person  should  send  such  a  letter  to  s 
fiither,  in  relation  to  some  faults  of  his  children;  these,  it  seemif 
would  not  be  considered  as  libellous,  but  as  acts  of  friendship,  not 
designed  for  defamation,  but  reformation.  But  this  doctrine  must  be 
applied  with  some  caution;  since  the  sending  an  abusive  letter  filled 
with  provoking  language  to  another,  is  an  offence  of  a  public  nataiVf 
and  ponishable  as  such,  inasmuch  as  it  tends  to  create  ill  blood,  and 
cause  a  disturbance  of  the  public  peace;  and  the  reason  assigned  bf 
Lord  Bacon,  why  such  private  letter  should  be  punishable,  seems  to 
be  a  very  suflicient  one,  namely,  that  it  enforces  the  party  to  whom 
the  letter  ia  directed  to  publish  it  to  his  friends,  and  thus  induoei  a 
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eonpolfloiy  publication.  And  though  a  letter  written  by  a  maflteri 
io  giving  a  character  of  a  servant,  will  not  be  libellous,  unlets  its 
contents  be  not  only  false,  but  malicious;  jet  in  such  a  case  malice 
maybe  inferred  from  the  circumstances.     1st  Russ.,  281. 

Although  that  which  is  written  may  be  injurious  to  the  character c^mmmitea- 
o(  toother,  yet  if  done  honafidtn  or  with  a  view  of  investigating  a  fact,  bona  flde,  or 
ia  which  the  party  making  it  is  interested,  it  is  not  libellous.     Thus,  ^ toA^- 
where  an  advertisement  was  published  by  the  defendant  at  the  insti- **"•  *  ^*** 
gttioQ  of  A.,  the  plaintiff's   wife,  for  the  purpose   of  ascertaining 
whether  the  plaintiff  had  another  wife  living  when    he  married  A.; 
it  was  holden,  that  although  the  advertisement  might  impute  bigamy 
to  the  plaintiff  yet  having  been  published  under  such  authority,  and 
with  such  a  view,  it  was  not  libellous.     And  if  the  communication  o^m^^i^ 
he  made  in  the  regular  and  proper  course  of  a  proceeding,  it  will  ^JJJJJ^ 
not  be  libellous.     As  where   a  writing,  containing  the  defendant's  P"**^!?*- 
case,  and  stating  that  some  money,  due  to  him  from  the  government 
for  furnishing  the  guard  at  Whitehall  with  fire  and  candle,  had  been 
improperly  obtained  by  a  captain  C,  was  directed  to  a  general  officer, 
and  the  four  principal   officers  of  the  guards,  to  be  presented  to  hit 
Majesty  for  redress;  an  information  was  refused,  on  the  ground  that 
the  writing  was  no  libel,  but  a  representation  of  an  injury  drawn  up 
in  a  proper  way  for  redress,  without  any  intention  to  asperse  the  pros- 
ecutor; and  that  thoqgh  there  was  a  suggestion  of  fraud,  yet  that  is 
no  more  than  is  contained  in  every  bill  io  chancery,  which  is  never 
held  libellous  if  relative  to  the  subject  matter.     So  a  petition  addressed 
by  a  creditor  of  an  officer  in  the  army  to  the  Secretary  at  War,  bona 
Jide^  and  with  the  view  of  obtaining,  through  his  interference,  the 
payment  of  a  debt  due,  and  containing  a  statement  of  fiicts  which, 
though  derogatory  to  the  officer's  character,  the  creditor  beUeT«d  to 
be  true,  is  not  a  malicious  libel,  for  which  an  action  is  maintainable. 
Aqd  where  the  defendant,  being  deputy -governor  of  Greenwich  hot. 
pital,  wrote  a  lafge  volume,  containing  an  account  of  the  abuses  of  the 
hospital,  and  treating  the  characters  of  many  of  the  officers  of  the 
hospital,  (who  were  public  officers,)  and  Lord  Sandwich  in  particular, 
who  was  first  Lord  of  the  admiralty,  with  much  asperity;  and  printed 
teTeral  copies  of  it,  which  he  distributed  to  the  governors  of  the  hospi- 
tal  only,  and  not  to   any  other  person;  the  rule  for  an  information 
was  discharged.     Lord   Mansfield  said,  that  this  distribution  of  the 
copies  to  the  persons  only  who   were  from  their  situations  called 
on  to  redress  these  grievances,  and  had,  from  their  situations,  com- 
petent power  to  do  it,  was  not  a  publication  sufficient  to  make  the 
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writing  a  libel.  And  where  the  publicatioa  is  an  admonition,  or  in 
^lie  course  of  the  discipline  of  a  religious  sect,  as  the  sentence  of 
expulsion  from  a  society  of  Quakers,  it  is  not  libellous.  Anditbas 
been  decided  that  an  action  will  not  lie  for  words  innocentlj  read  u 
a  story  out  of  a  book,  however  false  and  defamatory  they  may  be. 
Thus,  where  a  clergyman,  in  a  sermon,  recited  a  story  out  of  Fox'i 
Martyrology,  that  one  6.  being  a  perjured  person,  and  a  great  per- 
secutor, had  great  plagues  inflicted  upon  him,  and  was  killed  by  the 
hand  of  God;  whereas  in  truth  he  never  was  so  plagued ,  and  wu 
himself  actually  present  at  the  discourse;  the  words  being  delivered 
only  as  a  matter  of  history,  and  not  with  any  intention  to  slander,  it 
was  adjudged  for  the  defendant. — lb. 

5^^.  Of  the  Malice. 

The  criminal  intention  of  the  defendant  will  be  matter  of  infer* 
Criminal  ,  ,.       .  »  , 

intentiouof  ence  from  the  nature  of  the  publication.     In  order  to  constitute  a 

tiie  defend- 

ut  libel,  the  mind  mu&t  be  in  fault,  and  show  a  malicious  intention  to 

defame;  for,  if  published  inadvertently,  it  will  not  be  a  libel;  but 
where  a  libellous  publication  appears,  unexplained  by  any  evidence, 
the  jury  should  judge  from  the  overt  act;  and  where  the  publication 
contains  a  charge  slanderous  in  its  nature,  should  from  thence  infer 
that  the  intention  was  malicious.  The  intention  may  be  collected 
from  the  libel,  unless  the  mode  of  publication,  or  other  circumstancei 
explain  it;  and  the  publisher  must  be  presumed  to  intend  what  the 
publication  is  likely  to  produce;  so  that  if  it  is  likely  to  excite  sedition, 
he  must  be  presumed  to  have  intended  that  it  should  have  that  efiect. 
Publishing  what  is  a  libel,  without  excuse,  is  indictable,  though  the 
publisher  be  free  from  what  in  common  parlance,  is  called  malice;  for 
defaming  wilfully,  without  excuse,  is  in  law,  malicious.  Ist  Ruasell, 
243. 

6/^.  Of  the  Punishment. 

The  punishment  of  libellers,  for  either  making,  repeating,  printing 
'or  publishing  the  libel,  is  fine,  and  such  corporal  punishment  as  the 
Court  in  its  discretion  shall  inflict;  regarding  the  quality  of  the 
ofleuce  and  the  quality  of  the  oflender.     Ist  Haw.  P.  C.|  357. 
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LIMITATIONS. 

Ist.  Of  Probecvtions. 

2d.   Of  Actions.  t 

Ist,  Prosecutions. 
In  all  and  every  case  where  any  penaltj^,  fine,  or  forfeiture  what- 
eTer,  hath  been  or  shall  bo  hereafter  inflicted  or  imposed  by  any  Act  wtwreoo 
or  Acts  of  the  General  Assembly  of  this  Province,  already  passed,  or  limited,  aii 
hereafter  to  be  passed,  and  the  time  of  prosecuting  the  ofiender  orrorpwuuti 
offenders  against  such  Acts  not  thereby  provided,  no  information,  tares 


action,  suit,  or  prosecution  shall  be  had,  issued,  brought,  or  commen- ced  within 
ced  against  the  ofiender,  or  ofienders  against  any  such  Act  or  Act8,afte? 
ibror  in  respect  of  any  such  penalty,  fine,  or  forfeiture,  unless  the 
same  be  done  within  six  months  afler  the  time  of  passing  this  Act,  if 
theofience  hath  been  already  committed,  and  within  the  like  space 
of  time  after  the  ofience  committed  for  the  future;  and  all  and  every 
offender  and  ofiTenders  against  any  such  Act  or  Acts,  shall  not  from 
thenceforth  be  subject  or  liable  to  any  penalty,  fine  or  forfeiture, 
which  may  thereby  be  inflicted  or  imposed;  any  law,  usage  or  custom, 
•o  the  contrary  thereof  in  any  wise  notwithstanding.     3d  S.  L.,  701. 

The  statute  of  limitations  bars  an  indictment  for  hog  stealing,  if  not 
commenced  within  six  months  afler  the  ofience.  State  vs.  Young- 
ilood,  2d  McCord,  24  L 

The  statute  of  limitations  confining  prosecutions  for  fines  and  for« 
bitures  to  six  months,  relates  not  to  the  fine  infiicted  upon  a  white 
>erson  for  murdering  a  slave,  nor  does  it  seem  to  relate  to  the  pun- 
shment  by  fine  or  otherwise,  of  any  felony.  State  vs.  Taylor,  2d 
^cCoid,  483. 

The  Act  of  1748,  limiting  the  time  for  commencing  prosecutions 
a  respect  of  penalties,  fines,  and  forfeitures,  imposed  by  statute  to 
ix  months  ofier  the  offence  committed,  is  no  bar  to  an  indictment  for 
brgery,  under  the  Act  of  1801.  The  Act  of  1748  relates  only  to 
jecvniary  penalties,  imposed  by  statute,  and  does  not  apply  either  to 
he  common  law  punishment  of  an  ofi[ence,  for  which  further  penalties 
ire  provided  by  statute,  or  to  any  corporal  punishment  imposed  by  a 
itatute.     State  vs.  Fields,  2d  Bailey,  554. 

A  prosecution  under  the  Act  of  1817,  for  trading  with  a  slave,  nd 
commenced  until  six  months  afler  the  ofience,  is  not  barred  by  the 
^ct  of  1748,  as  regards  the  imprisonment.  Corporal  punishment  is 
lot  embraced  in  the  words  <<penalty  or  forfeiture,"  both  of  which 
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were  intended  to  apply  to  cases  where  the  punishment  is  pecuniary 
only.— State  vs.  Free,  2d  Hill,  628. 

If  a  fine  or  forfeiture,  imposed  by  statute,  be  not  prosecuted  or  saed 
for  within  the  six  months,  it  may  be  taken  advantage  of  by  plea  in 
bar,  or  motion  in  arrest  of  judgement.     State  vs.  James,  2d  Bay,  215. 

^Id .   Of  Actions. 
Ut.  The  Bar  of  the  Statute. 

2d.  Exceptions  and  Matters  which  wUl  revive  the  Right  of  Actm^ 
or  prevent  the  Bar  of  the  Statute, 

TheHntta.       The  Bar  of  the  Statute. — All  actions  of  trespass  quare  cJawtm 

eartain        fr^gi^^  all  actions  of  trespass  detinue,  action  «tir  trover  and  repkmt 

mSom/       for  taking  away  of  goods  and  chattels,  all  actions  of  account  and  upon 

the  case  (other  than  such  accounts  as  concern  the  trade  of  roerchan* 

dize  between  merchant  and  merchant,  their Yactors  or  servants,)  all 

actions  of  debt,  grounded   upon  any    lending  or  contract  withont 

specialty,  all  actions  of  debt  for  arrearages  of  rent  reserved  by  ioden* 

ture,  all  actions  of  covenant,  and  all  actions  of  assault,   menace, 

battery,  wounding  and  imprisonment,  or  any  of  them,  which  shall  be 

sued  or  broifght  at  any  time  after  the  ratification  of  this  Act,  shillbe 

commenced  and   sued  within    the   time   and    limitation    hereafter 

expressed,  and  not  after:  that  is  to  say,  the  said  actions  upon  the  case 

other  than  for  slanders,  and  the  said  actions  for  accounts,  and  the  said 

actions  for  trespass,  debt,  detinue  and  replevin,  for  goods  and  chattels, 

the  said  actiohs  of  covenant,  and  the  said  actions  of  quare  eknuum 

fregily  within  three  years  next  afler  the  ratification  of  this  Act,  or 

within  four  years  next  afler  the  cause  of  such  actions  or  suits,  and  not 

afler;  and  the  said  actions  of  trespass,  of  assault  and  battery,  wound- 

ing,   imprisonment,    or  any  of  them,  within    one  year  next   afler 

the  ratification  of  this   Act,   or  within   one  year   next    after  the 

cause  of  such  actions  or  suits,  and  not  af\er;  and  the  said  actions  upon 

the  case  of  words,  within  six  months  after  the  ratification  of  this  Act, 

or  within  six  months  next  afler  the  words  spoken,  and  not  afler.    *id 

S.  L.,  585,  sec.  6th. 

^  In  all  bills  of  sale  hereafler  to  be  made  of  any  negroes,  plate,  gold 

ndempcion   hqJ  silver,  or  goods  and  chattels  whatsoever,  by  way  of  mortgage, 

|uo'><>'      with  right  of  redemption  upon  performance  of  proviso  in  the  said  bill 

■oidby  wa/ofsale,  and  that  the  negroes,   plate,  gold  and  silver,  or  goods  and 

iMr«A«r.     chattels,  are  actually  delivered  unto  the  person  to  whom  such  bill  of 

sale  is  made,  and  are  in  hit  actual  possession,  (and  not  a  delivery  or 

■eisin  in  form  of  law  only,)  and  shall  continue  in  the  aame  for  the 
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;)ace  of  two  jeare  after  the  breach  of  the  proviso  in  the  said  bill  of 
ale,  without  redemption  thereof,  the  said  goods  or  chattels  so  sold 
Dd  delivered,  and  possessed  as  aforesaid,  though  with  right  or  equity 
f  redemption ,  are  hereby  declared  to  be  vested  in  the  said  person  or 
«r80D8  to  whom  such  bill  of  sale  was  made,  and  their  executors, 
dmioistrators  and  assigns,  to  have  and  to  hold  to  them,  their  execu* 
^rs,  administrators  and  assigns,  as  their  own  proper  goods  and 
battels  for  ever;  excepting  such  person  or  persons  having  such  right 
>r  equity  of  redemption,  be  beyond  the  seas,  or  otherwise  out  of  the 
imits  of  this  Province,  or  tiferne  covert,  all  which  persons  shall  have 
avedtotbem  their  equity  of  redemption,  so  as  they  prosecute  the 
ame  within  three  years  after  the  breach  of  the  proviso  of  the  bill  of 
ale,  and  at  no  time  after.  2nd  S.  L.,  587,  sec.  15. 
The  limitaton  of  actions  is  of  the  lex  fori,  not  of  the  lex  loci  con* 
lutus:  therefore,  to  an  action  in  the  Courts  of  this  State,  on  a 
ODtract  made  in  another  State,  the  statute  of  limitations  of  this  State 
I  a  bar,  although  the  action  would  not  be  barred  by  the  statute  of 
taitations  of  the  State,  In  which  the  contract  was  made.  Levy  vs. 
oas,  2d  Bailey,  217. 

Four  years  peaceable  possession  of  negroes  or  other  chattels,  under 
bona  fide  sale  for  valuable  consideration,  gives  the  possessor  a 
)od  title  against  a  sheriff  who  may  attempt  to  \eyj  on  them,  as  the 
operty  of  a  former  proprietor,  dec,  under  the  pretence  that  they 
ere  bound  by  a  former  execution  in  his  office.  Trespass  will  lay 
[ainst  a  sheriff  who  seizes  negroes  as  the  property  of  a  third  persony 
ter  they  have  been  four  years  in  the  possession  of  a  hona  fide  pur- 
aser.     Cholett  vs.  Hart;  2d  Bay,  156. 

The  executor  of  A.  was  sued  on  a  note  of  hand;  plea,  statute  ot 
litations;  replication,  that  by  the  Act  of  1789,  nine  months  are 
owed  to  executors  and  administrators  after  the  death  of  their  testa- 
'  or  intestate,  before  they  can  be  sued,  and  that  the  plaintiff  ought 
t  to  be  barred,  having  been  restrained  by  the  aforesaid  Act  nine 
mths,  from  commencing  his  action.  Held,  that  the  plaintiff  was 
owed  four  years  exclusive  of  the  nine  months.  Moses  vs.  Jones, 
N.  &  IVI'C.,  259. 

The  Act  of  1789  suspends  the  operation  of  the  statute  oflimitations 
ae  months  after  the  death  of  the  testator  or  intestate,  but  does  not  take 
»ni  the  plaintiff  any  part  of  the  four  years  allowed  by  the  act  of 
aitations. — lb. 

On  a  note  payable  on  demand,  the  maker  is  bound  to  pay  immedi. 
eljy  and  is  not  entitled  to  days  of  grace*    The  holder  may  sae  on 
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the  same  day  the  note  is  made.     Any  other  demand  than  by  suit  ii 
unnecessary.     Smith  vs.  Bythewood,  Rice,  245. 

Whenever  the  plaintifi*  may  bue  the  defendant,  a  cause  of  action 
mny  be  said  to  have  accrued  to  him,  and  from  that  time  the  statute  of 
limitations  begins  to  run;  consequently,  upon  a  note  payable  on 
demand,  the  statute  commences  from  the  date,  if  it  have  one,  and  if 
without  date,  from  its  delivery. — Ibid. 

The  statute  of  limitations  will  run  in  favor  of  a  private  agent,  to 
collect  and  pay  over  money  from  the  time  he  collects  it.  Estes  ts. 
Stokes,  2d  Rich.,  133. 

A  creditor,  by  proceeding  jointly  against  the  principal  and 
surety  to  a  note,  and  recovering  judgement  against  only  the 
surety,  cannot  effect  the  rights  of  the  latter  against  his  principal. 
And  where,  in  such  a  case,  a  verdict  was  found  for  the  principal,  aod 
against  the  surety,  the  record  will  not  conclude  the  surety  aHerwardi 
in  an  action  against  the  principal  to  recover  back  the  money  paidbj 
him,  from  shewing  that  the  debt  was  that  of  the  principal.  Lapse  of 
time  from  the  date  of  the  note  in  such  case,  afibrds  no  presum|>tion  in 
favor  of  the  defendant.  The  plaintiffs  right  of  action  only  accrues  on 
the  payment  of  the  debt,  and  the  statute  of  limitations  then  commencei 
to  run.     Peters  vs.  Barnhill,  1st  Hill,  234. 

A  judgement  in  the  Court  of  a  justice  for  the  trial  of  causes  small 
and  mean,  is  within  the  operation  of  the  statute  of  limitations.  It  is 
not  matter  of  record.     Griffin  vs.  Heaton,  2d  Bailey,  58. 

The  second  section  of  the  Act  of  1712,  limiting  the  time  for  the 
prosecution  of  a  right  or  title  to  lands  to  five  years,  is  altered  so  to 
extend  the  time  for  the  prosecution  of  such  right  or  title  to  ten  years. 
6th  S.  L.,  238,  sec.  7th. 

The  statute  of  limitations  runs  against  dower.     Ramsay  vs.  Dozier, 

1st  Treadway  C.  R.,  112. 

PnMM.  if       Exceptions,  4-c. — If  any  person  or  persons  is  or  shall  be  entitled  to 

^  C«7oifd'tbe    &ny  Buch  action  of  trespass,  detinue,  action  stir  trover^  replevin,  actions 

eor«tlhft^'<>^ACcounts,  actions  of  debts,  covenant,  actions  of  trespass  for  assault, 

menace,  battery,  wounding  or  imprisonment,  actions  upon  the  case 

for  words,  at  the  time  of  any  such  cause  of  action  given  or  accrued, 

shall  be  beyond  the  seas,  or  feme  covert^  or  imprisoned,  shall  be  at 

liberty  to  bring  their  action  at  any  time  within  four  years  afier  the 

ratification  of  this  Act;  or  at  any  time  within  five  years  afler  such 

cause  of  action  given  or  accrued,  and  at  no  time  after;  and  also 

excepting  any  person  or  persons  that  are  under  the  age  of  twenty-one 

yearsi  who  shall  be  allowed  to  bring  their  action  at  any  time  within 
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^0  jeare  after  they  came  to  age,  and  if  beyond  the  seas,  three  years. 

S.  L.,586,  sec.  10. 

Bj  the  saving  words  in  our  statute  of  limitations,  "beyond  seas," 
meant,  "out  of  the  State."     Forbes  vs.  Foot,  2d  M'Cord,  331. 
Persons  under  twenty.one  years,  shall  be  allowed  five  years  aAerioraiitfl. 
aining  the  said  age,  to  prosecute  their  right  or  title  to  lands;  four 
ITS  after  attaining  such  ag[e  ro  prosecute   any  personal    action,  to 
ich  they  are  or  may  be  entitled;    any  thing  in  the    Act    passed 

twelfth  day  of  December,  one  thousand  seven  hundred  und  twelvo, 
the  contrary  hereof  in  any  wise  notwithstanding.     5th  S.  L.,  77, 
.  2d. 
The  statute  of  limitations  shall  not  he  reader  be  construed  to  defeat 

rights  of  minors,  when   the  statute  has  not  barred  the  right  in 

lifetime  of  the  ancestor,  before  the  accrual  of  the  right  of  the 
lor.     6th  S.  L.,  238,  sec.  5th. 

3al  this  relates  to  actions  concerning  lands,  McCullough,  vs.  Speed, 
McCord,  455;  and  the  ruie,  thr.t  when  the  statute  begins  to  run, 
will  mn  on  notwithstanding  any  intervening  disability,  still  prevails 
to  personal  property.     Barino  vs.  McGee,  3d  McCord,  452. 
Mutual  accounts,  to   prevent  the  bar  of  the  statute  of  limitations,  Accounts 
if  where  each  party  has  an  open,  unsettled  account  against  the  other,  ^J^i,. 
sing  at  the  same   time,  and  existing  together.     Cunningham  vs. 
een,  Dudley,  351. 

A  demand  on  the  part  of  the  defendant,  arising  subsequent  to  that 
the  plaintiff,  cannot  be  regarded  as  a  mutual  account. — lb. 
[f  there  be  mutual  running  accounts  between  others  than  roer- 
mta,  and  any  of  the  items  have  accrued  within  the  time  of  the 
tute,  this  amounts  to  an  acknowledgement  of  the  previous  account 
I  a  promise  to  pay,  and  prevents  the  operation  of  the  statute  of 
litations.     Fitch  vs.  Hilloary,  1st  Hill,  202. 

Receipts  upon  a  note  to  take  it  out  of  the  statute  of  limitations,  ifc^ta. 
>arently  fair,  and  not  attended  with  circumstances  calculated  to 
site  suspicion   that  they  were  e  ndorsed  for  the  purpose  of  taking 

case  out  of  the  statute,  are  prima  facie  evidence  of  payment,  and 
>  to  be  lefl  to  the  jury.  Gibson  vs.  Peebles,  2d  McCord,  418. 
Suit  on  a  bond,  on  which  no  interest  had  been  paid  for  twenty-threo 
ira.  Plea,  payment,  dec,  evidence  of  an  intermediate  suit  being 
nmenced,  but  discontinued,  not  sufRcient  to  rebut  the  presumption 
payment;  and  the  jury  having  found  a  verdict  for  defendant,  n  now 
al  refused.  Palmer  vs.  Dubois,  1st  M.  C.  R.,  178. 
A  slight  acknowledgement  will  arrest  the  operation  of  tlio  statuio 
50 
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of  limitations,  where  the  statutory  bar  is  not  complete;  but  to  reTi?e 
a  debt  already  barred,  there  must  be  either  an  express  promise  to  pty, 
or  an  unequivocal  admission,  that  the  debt  is  still  due  and  payable, unac- 
companied by  any  expression,  declaration,  or  qualification,  indicative 
of  an  intention  not  to  pay.     Young  vs.  Monpoey,  2d  Bailey,  278. 

The  defendant  was  indorse r  of  a  promissory  note,  and  payment 
being  demanded  of  him,  aAer  it  was  barred  by  the  statute  of  limita- 
tions, he  replied,  that  '*he  had  not  been  served  with  notice  of  proteit, 
and,  therefore,  had  nothing  to  do  with  it;  but  if  he  had  been  legally 
notified,  he  would  have  paid  it  long  ago."  Held,  insufficient  to  rerive 
the  debt;  and  that  proof  that  there  had  been  regular  demand  and 
notice  to  fix  the  liability  oQhe  defendant  an  indorter«  made  no  difier- 
ence. — lb. 

An  ofier  to  pay  a  very  inconsiderable  portion  of  a  debt  barred  bj 
the  statute  of  limitations,  in  order  to  get  the  evidence  of  the  debt  out 
of  the  hands  of  the  creditor,  with  no  distinct  admission  by  the  debtor 
of  his  liability  for  the  whole  or  any  part,  and  no  express  promise  to 
pay,  is  insufficient  to  remove  the  bar  oi  the  statute,  or  revive  the  debt. 
Cohen  dc  Nesbit,  vs.  Aubin,  2d  Bailey,  288. 

A  promise  to  pay  a  note  barred  by  the  statute  of  limitations,  to  as 
to  enable  the  plaintiff  to  recover,  under  a  count,  on  the  note  itselff 
must  be  without  qualification  or  condition.  Brown  vs.  Joyoer,  1 
Rich.,  210. 

If  the  promise  is  conditional,  it  must  be  declared  on  specially  as  a 
new  cause  of  action,  and  the  performance  of  the  condition  shown.— 
Ibid. 

Where  the  statute  of  limitations  has  not  run  out,  the  promise  or 
acknowledgement  of  one  of  two  joint  makers  of  a  note,  will  prevent 
its  operation  against  both;  but  where  the  bar  of  the  statute  was  com- 
plete, a  promise  or  acknowledgement  by  one,  will  only  be  obligatory 
on  himself,  and  will  not  revive  the  demand  against  the  other.  Silman 
vs.  Silman,  2d  Hill,  416. 

A  promise  to  p^  a  debt,  barred  by  the  statute  of  limitations,  con- 
stitutes a  new  cause  of  action,  which,  a  party  seeking  to  avail  himself 
of,  must  declare  upon  in  the  woras  in  which  it  was  made,  or  according 
to  its  legal  effect.  The  old  debt  is  regarded  as  the  consideration 
which  supports  the  promise.  Reigne  vs.  Ex'or  Desportes;  Dudlej, 
118. 

If  the  promise  be  made  by  one,  to  the  other  of  the  parties  to  the 
original  contract,  it  is  not  necessary  that  it  should  be  declared  on 
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^cifically;  for  it  corresponds  with  the  aUegcUa  of  the  usual  counts, 
i  maj  be  given  in  evidence  under  them.  It  is  otherwise  where 
I  promise  is  made  by,  or  to  a  person,  not  a  party  to  the  original 
itract. — lb. 

The  promise  of  an  executor  or  administrator,  to  pay  a  debt  which 
s  barred   by  the  statute  in  the  lifetime  of  the  testator  or  intestate, 

I  Dot  be  binding;  but  where  the  statute  had  not  run  out,  a  subse- 
)nt  promise  made  by  the  executor  or  administrator,  will  constitute 
^ood  cause  of  action  upon  which  the  plaintiff  may  recover  against 
ti.— lb. 

rhe  assignee  of  an  unnegotiable  due  bill  which   was  barred  by 

statute,  cannot  recover  upon   a   new  promise   made  before  the 

ignment. — lb. 

IIThere  a  debt  due  by  the  testator  was  not  barred  by  the  statute  of 

illations  at  the  time  of  his  death,  and  an  acknowledgement  or  pro- 

le  to  pay  is  made  by  one  of  several  executors,  before  the  statutory 

m  is  complete,  they  will  all  be  liable  on  a  count  alleging  promises 

the  testator,  if  the  action  is  brought  at  any  time  within  four  years 

m  time  of  such  acknowledgement  or  promise  made.     Lomax  vs. 

'rs  Robertson;  Dudley,  365. 

The  principle  of  all  the  cases  seems  to  be,  that  the  debt  is  not 

rred  if  there  has  been  a  sufficient  promise  to  pay  at  any  time  within 

r  years  from  the  commencement  of  the  action — lb. 

So  time  bars  a  direct  trust,  as  between  a  trustee  and  cestui  que 

*      TnHlik 
sty  but  to  a  constructive  trust  the  bar  of  the  statute  appears.     Fisher 

Tucker;  Ist  McCord's  Ch.,  176. 

And  where  a  trustee  does  an  act,  which  purports  to  be  an  execu- 

a  of  his  trust,  he  is  thenceforth  divested  of  his  fiduciary  capacity,  and 

II  be  protected  against  an  account  by  the  statute  of  limitations. 
>ore  vs.  Porcher;  Bailey's  Equity,  195. 

An  executor  or  administrator  cannot  hold  adversely  to  his  testator 
distributees  so  as  to  mature  a  title  by  the  statute  of  limitations,  ■(*d<^<i(°^*** 
lough  they  may  claim  by  another  title,  but  his  possession  will  be 
erred  to  his  title  as  executor  or  administrator.  Manegault  vs. 
as;  Bailey's  Eq.,  284;  and  Talbird  vs.  Archer,  ib.  535. 
\lthough  our  act  of  limitations  of  1712  (P.  L.,  102)  requires  all 
ions  of  account,  upon  the  case,  dec,  to  be  brought  ''within  four 
ire  next  after  the  cause  of  such  actions,  or  suits,  and  not  afler;  and 
itains  in  itself  no  express  saving,  or  exception,  as  to  causes  against 
rsons  out  of  the  State,  at  the  time  such  causes  of  action  may  accrue 
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AbMDeeor  agaiDst  them;  yet  upon  the  construction  of  the  whole  act,  heU,tliat 
when  such  cause  of  action  accrues  to  a  plaintiff*,  resident  intbisStitef 
against  a  party  residing  out  of  the  State  at  the  time*  the  statute  dsN 
nor  begin  to  run  until  his  return  within  the  jurisdiction  of  the  Oxuti 
of  this  State.     Smith  vs.  Mitchell;  Rice,  316. 

When  both  parties  are  '^beyond  seas"  at  the  making  of  the  eon- 
tract,  and  the  defendant  comes  within  the  State,  leaving  the  plaiiitiir 
'^beyond  seas,"  the  plaintiff*  has  five  years,  within  which  time  tobrinf 
his  action,  computing  from  the  time  at  which  the  defendant  came  into 
the  State.     Lavasseur  vs.  Ligniez;  1st  Strobhart,  326. 

The  statute  of  limitations.,  having  once  commenced  to  ran,  is  oot 
suspended  by  the  defendant's  going  out  of  the  State.  Richardson  n. 
Whitfield;  2d  M'Cord,  148. 

^^  A  war  suspends  the  operation  of  the  statute  of  limitations  between 

the  citizens  of  ibe  two  countries,  for  the  time  during  which  it  contio* 
ues.     Wall  vs.  Robson;  2d  N.  <k  M'C„  497. 


LOTTERIES. 

Penalty  for       It  shall  be  Unlawful  to  offer  for  sale  any    lottery    ticketb,  or 

ryUcSets.^to  open  Or  keep  any  oHloe   for  the   sale    of  lottery  tickets;  and  if 

any  person  shall  offend  a<rainst  any  of  the  provisions  of  this  law,  lie 

shall,  on  conviction  thereof,   forfeit  and  pay  to  the  State  a  sum  not 

exceeding  ten  thousand  dollars;  and  it  shall  be  the  duty  of  the  tax 

collector  of  the  district  to  prosecute  the  offender.     Acts  1846,  866. 

The  provisions  of  this  law,  shall  not  extend  to  the  sellinir  of  tickets 

certain         m  any  lottery  which  has  actual  legal  existence  and  validity  uaoer 

any  grant  heretofore  made  by  this  State. — lb. 

£1000 fine       All  and  every  person  and  persons  whatsoever,  who,  at  anytime 

fofteS"tick-  *^^'"  ^^^  passing  of  this  Act,  shall  publicly  or  privately  erect,  set  up, 

^^  or  expose  to  bo  played,  drawn  or  thrown  at,  or  shall  cause  or  procure 

to  be  erected,  set  up,  exposed  to  be  played,  drawn  or  thrown  at  anj 

lottery,  under  the  denomination  of  sales  of  houses,  lands,  plate,  jewels, 

goods,  wares,   merchandizes,  or    other  things,  whatsoever,  or  for 

money,  or  by  any  undertaking  whatsoever  in  the  nature  of  a  lottery, 

by  way  of  chances,  either  by  dice,  lots,  cards,  balls,  numbers,  figures, 
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or  tickeU,  or  who  shall  deliver  out  or  cause  to  be  delivered  out  ticket 
nambera  and  figures,  to  any  person  or  persons  advancing  money  to 
eotitle  them  to  a  share  of  the  money  so  advanced,  or  to  any  houses, 
lands,  plate,  jewels,  goods,  wares,  or  merchandize,  or  otherwise,  to  be 
determined  by  any  lottery  to  be  drawn  out  of  this  Province,  or  by  the 
chances  of  the  prizes  in  any  other  lottery,  or  shall  seller  dispose  of,  or 
cause  to  be  sold  or  disposed  of,  any  tickets,  numbers  or  receipts  in  any 
foreign  or  other  lottery,  or  who  shall  make,  write,  print  or  publish,  or 
cause  to  be  made,  written  or  published,  any  scheme  or  proposal  for 
anjofthe  purposes  aforesaid,  and  shall  be  convicted  of  any  of  the 
oflences  aforesaid,  on  any  indictment  for  the  same,  at  the  Court  of 
general  sessions  of  the  peace,  oyer  and  terminer,  assize  and  general 
jail  delivery,  shall  forfeit  the  sum  of  one  thousand  pounds,  proclama- 
tion money,  one-third  part  thereof  to  his  Majesty,  his  heir  and 
successors,  to  be  applied  by  the  General  Assembly  for  the  use  of  this 
i^rovince,  one  third  part  thereof  to  the  informer,  and  the  other  third 
•art  thereof  to  the  poor  of  the  parish,  where  the  ofience  shall  be  com- 
Qilted;  and  shall  also,  for  eyery  such  ofience,  be  committed  by  the 
aid  Court  to  the  common  jail,  there  to  remain  without  bail  or  main- 
rize,  for  the  space  of  twelve  months,  and  from  thence  until  the  said 
(im  of  one  thousand  pounds,  proclamation  money,  shall  be  fully  paid 
nd  satisfied.     4th  S.  L.,  180,  sec.  1. 

All   and  every  person  and   persons   who   shall    be    adventurer  jgino  fine 
r   adventurers  in,    or  shall  pay  any  moneys  or  other  considera-fSrinffin 
on,  or  shall  any   way    contribute    unto,  or   upon  account  of  any*       ^ 
jch  sales  or  lotteries,  shall  forfeit  for  every  such  ofiTence,  the  sum 
Tone  hundred  pounds,   proclamation  money,  to  be   recovered  with 
Mta  of  suit,  by  action  of  debt,  or  bill  of  indictment,  in  any  of  his 
lajesty's  Courts  of  record  in  this  Province,  wherein  no  essoign,  pro- 
iction,  wager  of  law,  or  any  more  than  one  imparlance  shall  be 
llowed;  one  moiety  thereof  to  his  Majesty,  his  heirs  and  successors, 
»  be  applied  as  aforesaid,  and  the  other  moiety  thereof  to  the  person 
r  persons  who  shall  inform  and  sue  for  the  same. — Ibid. 

A  raflle  of  watches,  or  other  articles,  is  not  a  lotter}'  in  the  sense  of 
le  Act  of  1762,  and  an  indictment  therefor  will  not  lie  under  that 
LCt.     State  vs.  Pinchback,  2d  M.  C.  R.,  128. 
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LUNATICS. 

Ifit.  Not  to  be  Confitved  in  Jail. 

2d.   Who  mat  be  Admitted  to  the  AstlvMi  aud  Tbrxi  or 

Admission. 
3d.  Punishment  for  Assaulting. 
4th.  Duties  of  Magistrates  therein. 
6th.  Of  Commissioners  of  the  Poor. 

Ist*  Not  to  be  Confined  in  Jail. 
It  shall  be  the  duty  of  the  jailors  of  the  several  districts  of  this  Stite, 
at  the  sitting  of  each  Court  of  sessions,  to  report  to  the  presiding 
judge  the  names  of  the  persons  confined  in  jail,  who  are  lunatici, 
idiots  or  epileptics,  with  the  cause  of  their  detention.  Act  of  1899, 
38,  sec.  41. 
Panpwii  No  pauper,  lunatic,  idiot,  or  epileptic,  shall  hereafter  be  confined 

not  to  be  for  safe  keeping  in  any  jail;  and  if  any  such  person  shall  be  impriioiiedf 
batient  to'  under  and  by  .virtue  of  any  legal  process,  it  shall  be  the  duty  of  the 
sheriff,  in  whose  custody  hb  may  be,  to  obtain  his  discharge  as  spee* 
dily  as  possible,  and  send  him  forthwith  to  the  asylum,  according  to 
law,  at  the  expense  of  the  Commissioners  of  the  Poor,  within  wboie 
limits  he  shall  have  gained  a  settlement.     Act  of  1839,  35,  sec.  48. 

2d.  Who  may  be  Admitted^  ^c. 
It  shall  be  the  duty  of  the  Regency  to  admit  as  subjects  of  the  insti- 
tution, all  idiots,  lunatics  and  epileptics,  being  citizens  of  this  State, 
according  to  the  following  regulations,  and  subject  to  the  following 
conditions,  that  is  to  say:  all  persons  who  shall  be  found  idiots  or 
lunatics,  by  inquisition  from  the  Courts  of  Chancery,  or  ^n  trial  in 
Courts  of  common  law,  where  the  Court  shall  order  such  admitiion, 
or  where  it  shall  be  requested  under  the  hand  of  the  husband  or  wife, 
or  (where  there  is  no  husband  or  wife)  of  the  next  of  kfn  of  the  idiot 
or  lunatic.  6th  S.  L.,  322,  sec.  1. 
^^  All  persons  who  shall  be  declared  lunatics,  idiots  or  epileptics,  after 

bsrjiMdeet  due  examination  by  one  justice  of  the  quorum  and  two  licensed  prac- 
tising physicians  of  the  State.  Where  the  subject  is  a  pauper,  the 
admission  shall  be  at  the  request  of  the  Commissioners  of  the  Poor  of 
the  district,  town  or  parish  liable  to  support  such  pauper;  otherwiie 
the  admission  shall  be  at  the  request  of  the  husband  or  wife ,  or  where 


Inqnl 
to  be 
by  Coortt. 


LAW  OF  MAGISTRATES.  309 

ere  is  no  husband  or  wife,  of  the  next  of  kin  of  the  idiot,  lunatic  or 
»ileptic. — Ibid. 
All  idiots  and  lunatics,  from  any  of  our  sister  States,  shall  be  admit-  itUota  from 


d,  on  such  evidence  of  their  lunacy  or  idiocy,  as  the  Regents  regard  ^^ 
ifficient;  but  no  foreign  lunatic  or  idiot  shall  be  admitted  or  kept  in 
e  iostitution,  to  the  exclusion  of  subjects,  being  citizens  of  this  State; 
ej  shall  pay  the  same  rates  as  citizen  subjects. — Ibid. 
No  lunatic,  idiot  or  epileptic,  who  are  declared  fit  subjects  of  the  Howioog  to 
istitution,  by  a  justice  of  the  quorum  and  two  physicians,  or  who  shall 
6  sent  from  a  sister  State,  shall  be  retained  in  tj[ie  institution  more 
iao  ten  days  after  his  admission,  except  where  there  shall  be  entered 
I  the  records  of  the  institution,  an  order  for  his  retention,  made,  after 
ill  examination  of  his  state  of  mind,  by  the  medical  attendant  or 
tondants,  and  not  less  than  three  of  the  Regents;  and  upon  such 
r^r  being  made,  it  shall  be  the  duty  of  the  secretary  of  the  Regency 
make  out  a  certified  copy  of  the  declaration  of  the  justice  and  phy- 
cians,and  of  the  order  of  retention,  and  immediately  send  the  same 
one  of  the  chancellors  of  the  State,  or  to  one  of  the  judges  of  the 
rarts  of  common  law,  who  shall  thereupon,  either  in  open  Court,  or 
chambers,  make  such  order  in  relation  to  the  custody  of  the  estate 
the  said  subject,  as  would  have  been  made  had  the  proceedings 
en  under  a  writ  de  lunatico  inquirendo. — Ibid. 

^fo  subject  shall  be  admitted  into  the  institution,  until  one  halfi^f^.o' 
ar's  expense  of  maintenance  and  medical  attendance  there,  shall  be 
id  to  the  treasurer  of  the  Regency;  and  a  bond  and  good  security 
ill  be  given  to  pay  the  said  expenses  half  yearly  in  advance,  so 
ig  as  the  subject  remains  in  the  institution,  and  to  pay  all  funeral 
irges  in  case  of  his  death;  but  such  bond  shall  not  be  required  of 
I  Commissioners  of  the  Poor,  sending  a  subject  to  the  institution.-— 
id. 

In  case  the  half  yearly  advances  al^  not  paid,  the  bond  shall  ^^^^'J^ 
mediately  put  in  suit,  and  no  imparlance  thereto  shall  be  allowed; 
d  in  case  the  Commissioners  of  the  Poor  neglect  to  pay  such  advance, 
I  Coraptroller-general  shall  issue  his  warrant  to  the  tax  collector  of 
)  district  or  parish,  liable  to  pay  the  same,  requiring  him  immedi- 
)ly  to  collect  the  same,  with  five  per  cent,  advance  thereon,  for  his 
mmission,  from  the  taxable  inhabitants  of  the  district,  town  or  parish 
.ble  to  support  such  pauper,  on  the  principles  of  the  general  tax  of 
3  State.— Ibid. 

Transient  pauper  lunatics,  idiots  or  epileptics,  sent  to  the  asylum  by  Tramfcot 
rtue  of  the  existing  laws,  shall  be  supported  at  the  public  expense;  ff^Mraih^* 
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and  the  Regents  are  hereby  authorized  to  draw  from  the  Treasury,  for 
the  support  of  every  such  transient  pauper,  lunatic,  idiot  or  epileptic, 
at  the  rite  oi  (>nc  hundred  dollars  per  annum,  until  the  Regents  shall 
have  ascertained  his  or  her  former  permanent  domicil,  when  the  dis- 
trict to  which  he  or  she  may  belong  shall  be  charged  with  such  support: 
Promded^  nevertheless,  that  the  Commissioners  of  the  Poor  of  ibe 
district,  so  adjudged  by  the  Regents  to  be  chargeable,  be,  andtheyare 
hereby  authorized  to  appeal  from  such  decision  to  the  next  Court  of 
sessions  to  be  held  for  the  said  district,  by  which  Court  the  liability  of 
the  district,  for  the  support  of  such  pauper,  shall  be  tried;  and  the  soli* 
citor  of  the  circuit  is  hereby  required,  upon  such  appeal,  to  defend  the 
interests  of  the  State;  provided,  that  the  treasury,  in  no  instance, shall 
be  liable  to  pay  for  the  maintenance  of  paupers,  other  than  such  as 
are  citizens  of  the  State.     6tl)  S.  L.,  437,  sec.  2d. 

The  Chancellors  of  the  Slate  are  hereby  fully  empowered  to  order 
any  lunatic,  idiot  or  epileptic,  under  the  charge  of  the  Court  of  Equity, 
cibAiiMiion.  to  be  sent  to  the  Lunatic  Asylum,  and  to  make  and  enforce,  at  cham- 
bers, such  orders  on  the  committee  as  may  be  necessary  to  provide  for 
the  charges  attending  the  same.    Bth  S.  L.,  362,  sec.  5. 

The  judges  of  the  Court  of  sessions  are  hereby  authorized  to  send 
to  the  Lunatic  4sylum,  every  person  charged  with  the  commission  of 
any  criminal  offence,  who  shall,  upon  the  trial  before  them,  provetobe 
noit  compos  mentis;  and  the  said  judges  are  authorized  to  make  all 
necessary  orders  to  carry  into  effect  this  power.  Where  the  person 
so  sent  is  a  pauper,  he  shall  be  supported  by  the  Commissioners  of  the 
Poor,  or  the  municipal  authorities  of  towns  or  cities,  as  the  case  niay 
be;  and  where  the  person  is  not  a  pauper,  he  shall  be  supported  out  of 
his  own  estate,  according  to  regulations  to  be  prescribed  by  the  Court, 
as  on  a  return  to  a  writ  de  lunatico  inquirendo. --^Ihid. 

Every  person  now  confined  in  jail,  in  consequence  of  having  been 
found  nan  compos  mentis,  shall  be  subject  to  the  provisions  of  this 
clause.  And  it  shall  be  the  duty  of  the  jailors  of  the  several  districts, 
at  the  sitting  of  each  Court  of  sessions,  to  report  to  the  presiding  judge 
the  names  of  the  persons  confined  in  jail,  who  are  lunatics,  idiots,  or 
epileptics,  with  the  cause  of  tlK-ir  detention. — Ibid. 

3d.  Punishment  for  Assaulting,  4^. 

It  shall  be  the  duty  of  the  Regents  to  remove  from  office,  and 
cause  to  be  indicted,  any  person  employed  in  the  said  institution,  who 
shall  assault  any  idiot,  lunatic  or  epileptic,  or  use  towards  any  such 
idiot,  lunatic  or  epileptic,  any  other  or  greater  violence  than  may  be 
necessary  for  his  or  her  restraint,  government  or  cure.  6th  S.  Lm 
322,866.  ad. 
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Atk.  Duties  of  MagistrcUes  therein. 

Whenever  a  chancellor  or  judge  of  the  Court  of  Common  Pleas 
shall  direct  an  orc^er  to  any  justice  of  the  quorum,  to  enquire  as  tOo/j^^y 
the  idiocy,   lunacy  or  epilepsy  of  any  person,  it  shall  be  the  duty  of  JJ'S^bJl***"*" 
wch  justice  to  call  to  his   assistance  two   licensed  practising  physi-  "^^ 
:iao8,  and  examine  such  person,  and  the  evidence  of  his  or  her  idiocy, 
anacy  or  epilepsy;  and  if,  afler  full  examination,  they  shall  find  such 
)enon  an  idiot,  lunatic  or  epileptic,  they  shall  certify  to  the  said 
udge  or  chancellor,  whether,  in  their  opinion  such  person  is  curable 
>r  incurable,  and  whether  his  enlargement  would  be  harmless  or 
laogerous,  orllnnoying  to  the  community;  &Rd  thereupon,  the  judge 
r  chancellor,  in  his  discretion,  may  make  an  order  that  the   said 
enon  shall  be  sent  to  the  lunatic  asylum.     6th  S.  L.,  324. 
When  information,  on  oath,  shall  be  given  to  any  justice  of  the 
uorum,tbata  person  is  a  lunatic,  idiot  or  epileptic,  and  is  chargeable  caiipbjrd- 
r  his  support  on  the  district,  town  or  parish,  it  shall  be  the  duty  of  aid. 
ich  justice  forthwith  to  call  to  his  assistance  two  licensed  practising 
lysicians,  and  examine  the  said  person,  and   the  evidence  of  his  or 
r  idiocy,  lunacy  or  epilepsy;  and  if  they  shall  find  such  person  an 
ot,  lunatic  or  epileptic,  it  shall  be  the  duty  of  the  Commissioners  of 
)  Poor  of  the  district,  town  or  parish,  charged  with  his  or  her  sup- 
rt|  to  send  him  or  her  to  the  lunatic  asylum;  unless  the  said  justice 
d  physicians  shall  certify  that,  in  their  opinion,  he  or  she  is  incura- 
),  and  that  no  danger,  annoyance  or  disturbance  will  result  to  the 
mmunity  by  his  or  her  not  being  confined  in  the  asylum  — lb. 

bth.  Commissioners  of  the  Poor. 
The  Commissioners  of  the  Poor,  in  each  and  every  district,  and  all 
rsonsand  bodies  corporate,  having  charge  of  pauper  idiots,  lunatics 
d  epileptics,  resident  in  the  several  districts  and  parishes,  shall  be, 
d  they  are  hereby,  required  to  send  them  to  the  lunatic  asylum, 
d  to  support  there  such  idiot,  lunatic  or  epileptic,  at  the  expense  of 
I  city,  town,  parish  or  district,  chargeable  with  the  support  of  such 
ipers;  and  for  the  support  of  each  pauper  lunatic,  idiot  or  epileptic 
w  in  the  asylum,  or  hereafter  to  be  so  sent,  there  shaU  be  paid  to 
\  Regejjits  of  the  asylum  the  sum  of  one  hundred  dollars  per  annum, 
lieu  of  the  sum  heretofore  payable.     6th  S.  L.,  437,  sec.  Ist. 
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MAGISTRATES. 
1st.    Their  Appointment,   Number,   Qualification,  Eheol- 

MENT. 

2d.    Their   Duties,  Powers,  &c.     [See  Attachment  Bah, 

Causes  Small  and  Mean,  Jurisdiction,  6ui.] 
Sd.    Their  DiSABiLrriBs^  and  Liabilities. 
4th.  Op  their  Indemnity  and  Protection. 

l8t>  Appomtmentf  4^. 

On  the  first  day  of  March,  eighteen  hundred  and  forty-one,  tbe 

officers  of  justice  of  the  peace  and  of  the  quorum,  as  heretofore  exiitiiig 

and    established  by    law,  shall  be  abolished:  and   instead  thereofj 

magistrates  appointed  according  to  the  provisions  of  this  Act,  tt  tke 

session  of  the  legislature,  for  the  year  eighteen  hondfed  and  forty, 

shall  enter  upon  the  duties  of  office,  on  the  day  on  which  those  of  the 

said  justices  shall  become  vacant;  and  until  such  day  as  herein  fint 

designated y  every  justice  of  peace  and  justice  of  quorum,,  for  tbe 

several  districts  and  parishes  of  this  State,  in  office,  or  hereafter  to  be 

appointed,  as  by  law  heretofore  of  force,  shall  severally  execute  tbe 

provisions  of  this  Act.     Act  1839,  24,  sec.  34. 

Appoint.  Magistrates  shall  be  appointed  by  joint  resolution  of  both  branches 

terra  of       of  the  legislature,  and  shall  hold'  office  for  four  years,  and  thence  for 

forty  days  afler  the  end  of  the  session  of  the  legislature  at,  during,  or 

after  which,  such  appointment  shall  expire.     Any  vacancy  shall  be 

supplied  by  the  appointment  of  the  Governor,  and  any  raagistrtte 

appointed  by  the  Governor,  shall  continue  in  office  until  the  end  of 

the   next  succeeding  session  of  the*  legislature.     Act  1839,  p.  13, 

sec.  1st. 

offleeof  On  the  first  day  of  March,  in  the  year  of  our  Lord  one  thoastnd 

aboiisbed,     eight  hundred  and  forty-eight,  the  offices  of  magistrates  as  heretofore 

eertain         existing  and  established  by  law,  shall  be  abolished,  except  in  the  citj 

.    of  Charleston,  and  the  parishes  of  St.  Stephen's,  St.  John's  Berklej, 


How  to  be 


St.  James  Goose  Creek,  Prince  Williams,  St.  James  Santee,  and  St. 
John's  Colleton,  and  pn  the  Neck,  and  instead  thereof,  magistrates  to 
continue  in  office  for  four  years,  shall  be  appointed  by  resolution  of 
the  General  Assembly,  as  follows,  that  is  to  say,  one  in  each  beat 
company,  and  two  in  each  corporate  town  and  Court-house  village 
throughout  the  State,  except  in  the  parishes^  where  two  magistrates 
may  be  appointed  in  each  beat  company;  and  whenever  a  beat  com- 
pany shall  include  portions  of  two  districts  or  parishes,  a  magistrate 
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iy  be  appointed  on  each  side  of  the  line,  who  shall  enter  upon  the 
ties  of  the  office  on  the  day  on  which  the  offices  of  the  said  magis- 
ites  shall  become  vacant ;  and  in  case  any  vacancy  shall  occur  in 
)  office  of  magistrate,  during  the  recess  of  the  legislature,  the 
>vernor  shall,  as  heretofore,  have  the  power  to  fill  such  vacancy 
til  the  next  succeeding  session;  provided,  nevertheless,  that  all  the 
wers,  duties  and  liabilities  of  magistrates  ex  officio,  shall  continue 
heretofore,  except  the  power  to  try  small  and  mean  causes;  and 
ery  magistrate  so  appointed  may  exercise  jurisdiction  as  heretofore 
roughofit  the  judicial  district  in  which  such  magistrate  shall  reside. 
16  first  appointment  under  this  Act  to  be  made  at  the  next  session 
the  General  Assembly.     Act  1846,  359,  sec.  1st. 

Every  magistrate,  before  entering  on  the  duties  of  his  office,  ^n^  QuauiflaiioB 
thin  Dinety  days  after  his  appointment,  or  before  or  during  the  next  ^^"^ 
mrC  of  Common  Fleas  of  his  district,  shall ,  before  the  clerk  of 
»iniiKni  Pleas,  for  the  district,  in  addition  to  the>oath  required  by  the 
irth  article  of  the  Constitution  of  the  State,  take  and  subscribe  the 
lowing  oath :  "I,  A.  B.,  do  swear  that  I  will  not  be  of  counsel  to 
Y  person,  in  any  cause  depending  before  me;  that  I  will,  to  the 
tent  of  my  power  and  ability,  enforce  and  carry  into  effect,  the 
vs  of  force  in  this  State,  against  gaming,  and  will  bring  to  justice 
violations  thereof,  which  may  come  within  my  view  or  knowledge, 
d  that  I  will  not  receive  or  demand  any  fees  whatever,  in  criminal 
168,  where  the   papers  relating  thereto  have  not  been  returned  to 
)  clerk,  unless  the  same  shall  have  been  lost  or  mislaid — so  help 
)  God :  and  at  the  time  of  such  qualification,  shall  sign  a  roll,  to 
kept  by  the  said  clerks.     Act  1639,  14,  sec.  2. 
All  persons  who  shall  be  chosen  or  appointed  to  any  office  of  profit-oath 

trust,  before  entering  on  the  execution  thereof,  shall  take  the  fbl-thec 

wing  oath:  "I  do  swear  (or  affirm)  that  I  am  duly  qualified,  accord- 
l  to  the  constitution  of  this  State,  to  exercise  the  office  to  which  I 
ve  been  appointed,  and  will,  to  the  best  of  my  abilities,  discharge 
)  duties  thereof,  and  preserve,  protect,  and  defend  the  constitntioii 
this  State,  and  of  the  United  States.     1  S.  L.,  190. 
The  acts  of  one  appointed  a  magistrate,  but  who  has  not  qualified  Actat 
soxding  to  law,  are  void.    State  vs.  Hay  ward,  1st  N.  &  M'C./ 
8. 

2d.  Their  Duties,  4^. 
Each  magistrate  shall  keep  two  books,  the  one  for  civil,  the  ^^^'J^^^**^ 
criminal  cases,  wherein  lie  shall  insert  all  his  proceedings,  in  cItUiu 
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criminal  each  case  by  its  title,  shewing  the  commencement,  progresfaod 
termination  thereof,  as  well  as  all  fees  charged  or  received  by  hin, 
and  shall  produce  the  same  when  required,  for  the  inspection  of  the 
solicitor  of  the  circuit;  and  at  the  expiration  of  his  terra  of  office, 
shall  deposit  the  same  in  the  clerk's  office  for  the  district  for  which 
he  was  appoint^^d.  Act  1839, 14,  sec.  5th. 
Retaraof  AH  papers  pertaining  to  the  Court  of  Sessions,  shall  be  retimed 
Court  of  by  each  magistrate  to  the  clerk,  at  least  ten  days  before  the  ensulBg 
term  of  said  Court,  except  such  as  may  have  been  issued  or  receired 
by  him  subsequent  to  that  time,  which  shall  be  returned  on  thefint 
day  of  the  term,  under  the  penalties  prescribed  by  an  Act,  requiriBg 
magistrates  and  other  officers  to  return  recognizances  and  odier 
documents  for  the  Court  of  S^essions,  and  for  other  purposes,  piaed 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirtj-tix; 
and  every  such  paper  shall  be  of  a  size  not  less  than  half  a  sheet  of 
foolscap,  folded  in  the  manner  that  writs  are  when  issued,  and  shall 
be  indorsed  legibly,  with  the  title  of  the  case,  nature  of  ofience,  kind 
of  proee  d  ing,  and  name  of  the  magistrate.  Act  1839,  15,  sec.  11. 
J«»>jy  **"'  '^^®  penalties  prescribed  by  said  Act  of  1836,  are  forfeiture  of  the 
fee  or  compensation,  and  a  fine  of  five  dollars  within  the  discretion 
of  the  Court.  6th  S.  L.,  553. 
Fowwto  Every  magistrate  shall  have  power  to  administer  any  oath,  author- 
oathi.  ized  or  required  by  law  to  be  taken,  and  not  directed  to  be  adminifl- 
tered  by  another  authority;  and  any  oath  so  administered,  shall,  to 
all  intents  and  purposes,  be  binding  and  effectual  in  law.  Act  1830, 
20,  sec.  20. 

Sd»  Of  their  Disabilities  ^  4*^. 

^uigcM  pro-     It  shall  not  be  lawful  for  any  person  exercising  the  office  of  a  justice 
keeping        of  the  peace  within  this  State,  to  keep  any  tavern,  or  to  retail  spiri- 
tuous liquors,  nor  shall  any  license  for  retailing  spirituous  liquors  be 
granted   to    any    person   exercising  the  office  of  a  justice  of  the 
peace,  nor  to  any  person  or  persons  in  his  house  or  family,  or  for  hii 
emolument;  and  if  any    person  or  persons  shall  offend  against  the 
true  intent  and  meaning  of  this  Act,  he  shall  forfeit  and  pay  the  am 
of  fifly  pounds  to  any  person  or  persons  who  will  inform  or  sue  for 
the  same,  and  be  forever  thereafter  rendered  incapable  of  serving  Id 
*he  office  of  a  justice  of  the  peace  in  this  State.     7th  S.  L.,  269, 
sec.  18. 
Noctojndie      Regularly  justices  of  the  peace  ought  not  to  execute  their  office  iji 
cue.  their  own  case,  but  cause  the  offenders  to  be  convened,  or  carried 
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ore  some  other  justice,  or  desire  the  aid  of  some  other  justice  being 

isent.     Grimke,  277. 

By  Holt,  Ch,  J.  M.,   10  W.,  the  Mayor  of  Hereford  was  laid  by 

I  heels  for  sitting  in.  judgement  in  a  cause  where  he  himself  was 

lor  of  the  plaintifi*  in  ejectment,  though  he,  by  the  charter,  was 

9  judge  of  the  Court. — Ibid. 

iUid  as  it  is  unjust,  in  many  cases,  for  the  magistrate  to  act  in  his 

n  cause,  so  it  is  also  imprudent;  to  which  purpose   the  advice  of 

id'Coke  is  applicable,  who,  upon  the  occasion  of  mentioning  acer- 

Q  judge,  who  made  a  settlement  of  his  estate,  which  was  void  in 

fy  and  brought  an  action  in  his  own  name,  which  all  the  other 

^Sy  of  his  own  showing  in  the  Court,  were  of  opinion  did  not  lie, 

keB  this  observation,  that  it  is  not  safe  for  any  man  (be  he  never 

learned,)  to  be  of  counsel  with  himself  in  his  own  cause,  but  to 

:e  advice  of  other  great  and  learned  *raen;  and  the  reason  he  gives 

for  that  men  are  generally  more  fooli&h  in  their  own  concerns  than 

those  of  other  people.— 'Ibid. 

But  a  magistrate  is  a  proper  judge  of  contempt,  offered  to  himself  sm  may  te 

the  execution  of  his  office.     Lining  vs.  Bentham,  2d  Bay,  1.  ocwMnpc. 

And  may  issue  a  warrant  for  abusive  words  in  relation  to  his  office, 

d  threats  of  personal  injury  to  himself.     Edmondson  vs.  Frean,  2d 

ill,  410. 

Action  on  the  case,  against  a  justice  of  the  peace,  for  ^n^properly  ^^^ 

uing  an  execution,  and  causing  plaintiflT's  horse  to  be  seized  <L>^i!|[|iiS^i). 

id.     The  Acts  of  1812  and  1817,  '<for  giving  landlords  and  lessors 

lummary  mode  of  regaining  possession,  &c.,  requires  two  justices 

execute  it."    Defendant  acted  alone,  and  issued  execution  for  the 

Bts.  Held,  that  defendant  was  liable  to  an  action,  having  acted  without 

risdiction;  but  that  trespass  and  not  case,  was  the  proper  remedy, 

9  injury  being  direct.     Rembert  vs.  Kelly,  Harper  R.  65. 

A  magistrate  having  jurisdiction  of  the  subject  matter,  cannot  be  Q^i^jf,^ 

ide  liable  in  a  civil  action,  unless  fraud  or  collusion  be  shewn;  &nd  ^IriMiictkm. 

ch  corruption    must    appear    either  from    the  grossness    of  the 

rcumstances,  or  be  proved  aliunde.    Peake  vs.  Cantey,  dd  McCord, 

)7. 

The  Act  of  1740,  authorizing  magistrates  to  seize  and  sell  horses 

ilonging  to  slaves,  is  constitutional,  for  slaves  can  hold  no  property, 

»r  sue  or  be  sued;  and  the  exercise  of  such  authority,  by  a  magis- 

ite,  in  determining  whether  the  horse  belonged  to  the  slave  or  not, 

a  judicial  act. — Ibid. 

Trespass  on  the  case  lies  against  a  justice  of  the  peace,  for  neg- 
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Liable  for     lectiog   to  pursue  the  plain    directions  of  the  Act    of   Assembly, 
respecting  estrays,  in  which  case  he  acts  rather  as  a  ministerial,  than 
I  a  judicial,  officer,  although  he  may  err  from  pure  ignorance.    Arm- 

strong vs.  Campbell,  2d  Brevard,  259. 
jQftieei  If  any  justice  of  the  peace  or  justice  of  the  quorum,  shall  be  con- 

mai-practiM^  victed  of  any  mal-practice  in  his  office,  before  any  Court  of  justice 
tetedf"'''  having  competent  jurisdiction,  his  office  shall  be  of  course  vacated, 
and  he  shall  be  forever  incapable  of  holding  or  exercising  the  office 
of  justice  of  the  quorum  or  of  the  peace,  in  this  State.  6thS.  L, 
353,  sec.  5th- 
LUMiitiei  The  several  magistrates  in  this  State,  in  addition  to  any  other  pen- 
alty or  liability  they  may  incur,  shall  be  subject  to  the  penalties 


provided  by  an  Act  of  the  General  Assembly,  entitled  an  '*Act  for 
the  punishment  of  official  misconduct  of  district  officers,"  passed  in 
December,  one  thousand  eight  hundred  and  tvirenty-nine.     Act  1839, 
23,  sec.  31. 
c^nMin  The  said  Act  of  1829  provides,  that  if  any  public  officer  hereafter 

gSinror  ^  ^  elected  or  appointed,  whose  authority  is  limited  to  a  single  elec- 
mtaMMMhiet^  tion  or  judicial  district,  shall  be  guilty  of  any  official  miscondoct, 
habitual  negligence,  habitual  drunkenness,  corruption,  fraud  or  oppres- 
sion, he  shall  be  liable  to  indictment,  in  which  the  privilege  of  traverse 
shall  not  be  allowed;  and  upon  conviction  thereof,  shall  be  fined,  not 
exceeding  one  thousand  dollars,  and  imprisoned,  not  exceeding  one 
year.  6th S.  L.,  390,  sec.l. 
Qgj^  It  shall  be  the  duty  of  the  presiding  judge,  before  whom  such  officer 

shall  be  tried,  to  cause  a  certified  copy  of  the  indictment  to  be  imme- 
diately transmitted  to  the  Governor,  who  shall,  upon  receipt  thereof, 
declare,  by  proclamation,  his  office  vacant,  and  the  same  shall 
be  filled  as  in  case  of  the  death  or  resignation  of  the  incumbent 
Ibid. 

Ath.  Protection^  ^c. 
A  jiutke  ii       ^  justice  of  the  peace  is  not  to  be  slandered  or  abused;  as  appears 
■Unbred     ^y  ^^®   following  case.     M.    2,    G.   Aston  and    Blagrave.     The 
withimpa-   plaintiflT  declared,  that  he  was  a  justice   oi   the  peace,   and   that 
upon  a  colloquium  of  him  and  the  execution  of  his  office,  the  defen- 
dant said,  you  are  a  rascal ,  a  villain,  and  a  liar.     After  verdict  for 
the  plaintifi^  it  was  moved,  in  arrest  of  judgement,  that  these  words 
are  not  actionable.     It  was  urged  for  the  plaintifi^  there  is  a  great 
difilerence  between  magistrates  and  common  tradesmen;  words  of  the 


declared 
▼tout. 
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latter  must  affect  them  in  their  particular  way  of  dealing;  but  any 
thing  which  lends  to  impeach  ihe  credit  of  the  former,  is  actionable: 
and  although  an  indictment  might  not  lie  for  these  words,  as  perhaps 
not  tending  to  a  breach  of  the  peace,  yet,  nevertheless,  they  are 
actionable;  for,  in  many  cases,  words  are  actionable,  which  are  not 
indictable.  After  consideration,  Pratt,  C.  J.,  delivered  the  opinion  of 
the  Court,  that  though  rascal  and  villain  were  uncertain,  yet,  being 
joined  with  liar,  and  spokenof  a  justice  of  the  peace,  they  imported  a 
charge  of  acting  corruptly  and  partially,  and  therefore  there  ought  to 
be  judgement  for  the  plaintiff. — Ibid.     2d  Burns,  565. 

In  the  case  of  the  Duke  of  Norfolk,  H.  30,  G.  3,  Lord  Kenyon  j^j^^^^, 
declared,  that,  however  magistrates  may  mistake  the  law,  yet  if  they  J^^^*"*" 
act  with  pure  intentions,  and  not  from  any  corrupt  or  occasional  mo-  jJJJJi  iTiT* 
ttves,  but  mean  to  distribute  justice,  fairly  and  impartially,  they  s^""©  JJJ'lJjlJtion 
not  liable  to  a  criminal  information  for  what  they  do.     2d  Burns,  588. 

And  in  the  case  of  K.  vs.  Palmer,  and  Baine,  esquires  and  others, 
E.  1,  G.  3.  Upon  shewing  cause  why  an  information  should  not  be 
granted  against  two  justices  of  the  peace  and  others,  for  a  misdemea- 
nor relating  to  the  conviction  of  a  poacher,  and  the  circumstance, 
attending  it;  the  Court,  on  consideration  of  the  affidavits,  discharged 
the  rule,  as  to  all  the  defendants;  with  costs  to  be  paid  to  the 
justices,  but  without  costs  as  to  the  others.  And  they  were, 
upon  this  occfision,  most  explicit  in  their  declaration,  that 
even  where  a  justice  acts  illegally,  (which,  however,  was  not 
the  present  case,)  yet,  if  he  has  acted  honestly  and  candidly,  with- 
out oppression,  malice,  revenge,  or  any  bad  view,  or  ill  intention 
whatsoever,  the  Court  will  never  punish  him  in  this  extraordinary 
course  of  an  information;  but  leave  the  party  complaining,  to  their 
ordinary  legal  remedy  or  method  of  prosecution,  by  action  or  by 
indictment. — Ibid. 

And  no  justice  shall  be  liable  to  be  punished  both  ways,  that  is,jiigtie«iiot 
crimin«illy  and  civilly;  but  before  the  Court  will  grant  an  information,  S^^Uf"^ 
they  will  require  the  party  to  relinquish  his  civil  action,  if  any  such  is  ^I^SSuiy''' 
commenced.     And  even  in  the  case  of  an  indictment,  and  though  the*"^^^^^' 
indictment  is   actually  found,  the  attorney  general  (on  application 
made  to   him)  will  grant  a  noli  prosequi  upon  such  indictment,  if  it 
appear  to  him  that  the  prosecutor  is  determined  to  carry  on  a  civil 
action  at  the  same  time.     2d  Burns,  589. 

If  an  action  be  brought  against  a  magistrate  for  any  thing  done  by 
'virtue  of  his  office,  he  may  plead  the  general  issue,  and  give  the  special 
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matter  in  evidence,  and  if  he  recovers,  he  shall  have  double  costs.  3d 
S*  L«|  d66. 


MAIDENS. 

[See  Abduction.] 


MAIL. 

Any  peraon  If  anj  person  shall,  knowingly  and  wilfully,  obstruct  or  retard  tbe 
■loMiiiiuM  passage  of  the  mail,  or  of  any  driver  or  carrier,  or  of  any  hone  or 
uponooavic-  carriage,  carrying  the  same,  he  shall,  upon  conviction,  for  every  lock 
fliMJL  offeoce,  pay  a  fine  not  exceeding  one  hundred  dollars;  and  if  anj 

ferryman  shall,  by  wilful  negligence,  or  refusal  to  transport  the  mail 
across  any  ferry,  delay  the  same,  he  shall  forfeit  and  pay,  for  everj 
ten  minutes  that  the  same  shajl  be  so  delayed,  a  sum  not  exceeding 
ten  dollars.     3d  Story's  Laws  U.  S.,  1987,  sec.  9. 
Any  person       If  any  postmaster,  or  other  person,  authorized  by  the  postmaster 
t^ufh*      general  to  receive  the  postage  of  letters,  shall  fraudulently  demand, 
tiian  tbe      or  receive,  any  rate  of  postage,  or  gratuity,  or  reward,  other  than  is 
Imot^.u)  provided  by  this  Act,  for  the  postage  of  letters,  or  packets,  on  convic- 

be  fined  for 


•▼eiToinneetion  thereof,  he  shall  forfeit,  for  every  such  ofience,  one  hundred 
looaoiiM..   do|ia„._lbid,  1990,  sec.  16. 

No  Mage  or       No  Stage  or  other  vehicle,  which  regularly  performs  trips  on  a  poet 

o^^Tdiieie  ^^^^^  ^^  ^^  ^  ^^^j  parallel  to  it,  shall  convey  letters;  nor  shall  any 

JSSftraM      packet  boat  or  other  vessel,  which  regularly  plies  on  a  water  declared 

rSflTfio  to  be  a  post  road,  except  such  as  relate  to  some  part  of  the  cargo.    For 

iSSen^fte.    ^®  violation  of  this  provision,  the  owner  of  the  carriage  or  other 

vehicle,  or  vessel,  shall  incur  the  penalty  of  fifly  dollars.     And  the 

person  who  has  charge  of  such  carriage,  or  other  vehicle,  or  venel, 

may  be  prosecuted  under  this  section,  and  the  property  in  his  charge 

may  be  levied  on  and  sold,  in  satisfaction  of  the  penalty  and  ooits  of 

ProTim.      suit:  Provided^  that  it  shall  be  lawfiil  for  any  one  to  send  letters  hj' 

special  messenger. — Ibid,  sec.  19. 
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If  any  person  employed  in  any  of  the  departments  of  the  post-office  Penons       # 
itablisbment,  shall  unlawfully  detain,  delay,   or  open,   any  letter,  the  pom- 
acket,  bac:,  or  mail  of  letters,  with  which  he  shall  be  entrusted,  or  uiey  detain, 

^  ,  ,  ,  etc.,  lettan, 

hich  shall  have  come  to  his  possession,  and  which  are  intended  toetc.,ii»ii,on 
)  conveyed  by  post;  or,  if  any  such  person  shall  secrete,  embezzle,  be  fined  or 
destroy,  any  letter  or  packet  entrusted  to  such  person  as  aforesaid, 
id  which  shall  not  contain  any  security  for,  or  assurance  relating  to 
3ney,  as  hereinafter  described,  every  such  offender,  being  thereof 
ly  convicted,  shall,  for  every  such  offence,  be  fined,  not  exceeding 
ree  hundred  dollars,  or  imprisoned,  not  exceeding  six  months,  or 
tb,  according  to  the  circumstances  and  aggravations  of  the  offence, 
id  if  any  person,  employed  as  aforesaid,  shall  secrete,  embezzle,  or 
stroy,  any  letter,  packet,  bag,  or  mail  of  letters,  with  which  be  or 
e  shall  be  entrusted,  or  which  shall  have  come  to  his  or  her  posses- 
m,  and  are  intended  to  be  conveyed  by  post,  containing  any  bank 
te,  or  bank  post  bill,  or  bill  of  exchange,  warrant  of  the  treasury 
the  United  States,  note  of  assignment  of  stock  in  the  funds,  letters 
attorney  for  receiving  annuities  or  dividends,  or  for  selling  stock 
the  funds,  or  for  receiving  the  interest  thereof,  or  any  letter  of 
)dit,  or  note  for,  or  relating  to  payment  of  monies,  or  any  bond,  or 
irrant,  draft,  bill,  or  promissory  note,  covenant,  contract,  or  agree- 
int  whatsoever,  for  or  relating  to,  the  payment  of  money,  or  the 
livery  of  any  article  of  value,  or  the  performance  of  any  act,  matter, 
thing,  or  any  receipt,  release,  acqpittance,  or  discharge  of^  or  from 
y  debt,  covenant,  or  demand,  or  any  part  thereof,  or  any  copy  of 
f  record  of  any  judgement,  or  decree,  in  any  Court  of  law,  or 
euicery,  or  any  execution  which  may  have  issued  thereon,  or  any 
py  of  any  other  record,  or  any  other  article  of  value,  or  any  writing 
iresenting  the  same;  or  if  any  such  person,  employed  as  aforesaid, 
ill  steal,  or  take,  any  of  the  same  out  of  any  letter,  packet,  bag, 
mail  ot  letters,  that  shall  come  to  his  or  her  possession,  such  person 
ill,  on  conviction  for  any  such  offence,  be  imprisoned  not  less  than 
I  years,  nor  exceeding  twenty-one  years;  and  if  any  person  who 
il  have  taken  charge  of  the  mails  of  the  United  States,  shall  quit 
desert  the  same  before  such  person  delivers  it  into  the  post-office 
pt  at  the  termination  of  the  route,  or  some  known  mail  carrier,  or 
ent  of  the  general  post-office^  authorized  to  receive  the  same,  every 
;h  person,  so  offending,  shall  forfeit  and  pay  a  sum  not  exceeding 
e  hundred  dollars,  for  every  such  ofience;  and  if  any  person  con- 
med  in  carrying  the  mail  of  the  United  States,  shall  collect, 
»ive,  or  carry  any  letter,  or  packet,  or  shall  cause  or  procure  the 
62 
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name  to  be  done,  contrary  to  this  Act,  every  such  ofTender  shall  forfeit 
and  pay  for  every  such  oflence  a  sum   not  exceeding  fifty  doUan. 
Ibid,  19Ul,8ec.  21. 
pwMNw  If  any  person  shall  rob  any  carrier  of  the  mail  of  the  United  Slstei, 

mSVetc.,  toor  other  person  entrusted  therewith,  of  such  mail,  or  of  part  thereo( 
^  such  offender  or  offenders  shall,  on  conviction,  be  imprisoned  notlen 

than  five  years,  nor  exceeding  ten  years;  and,  if  convicted  a  second 
time  of  a  like  oflence,  he  or  they  shall  suffer  death;  or  if,  in  efiecting 
such  robbery  of  the  mail  the  first  time,  the  offender  shall  woandtbe 
person  having  custody  thereof,  or  put  his  life  in  jeopardy,  by  the  om 
of  dangerous  weapons,  such  offender  or  offenders  shall  suffer  deitb. 
And  if  any  person  shall  attempt  to  rob  the  mail  of  the  United  Statei, 
by  assaulting  the  person  having  custody  thereof,  shooting  at  him,  or 
his  horse  or  mule,  or  threatening  him  with  dangerous  weapons,  snd 
the  robbery  is  not  efiected,  every  such  offender,  on  conviction  thereof 
shall  be  punished  by  imprisonment,  not  less  than  two  years,  Bor 
exceeding  ten  years.  And,  if  any  person  shall  steal  the  mail,  or 
shall  steal  or  take  from,  or  out  of)  any  mail,  or  firom,  or  out  ot,  toj 
post-office,  any  letter  or  packet;  or,  if  any  person  shall  take  the  mail, 
or  any  letter  or  packet  therefrom,  or  from  any  post  office,  whether 
with  or  without  the  consent  of  the  person  having  costody  thereof  umI 
shall  open,  embezzle,  or  destroy,  any  such  mail,  letter,  or  packet,  tbe 
same  containing  any  article  of  value,  or  evidence  of  any  debt,  doe, 
demand,  right,  or  claim,  or  any  release,  receipt,  acquittance,  or  dis- 
charge, or  any  other  article,  paper,  or  thing,  mentioned  and  described 
in  the  twenty-first  section  of  this  Act;  or,  if  any  person  shall,  by  finnd, 
or  deception,  obtain  from  any  person  having  custody  thereof,  any 
mail,  letter  or  packet,  containing  any  article  of  value,  or  evidence 
thereof  or  either  of  the  writings  referred  to,  or  next  above  mentkNiad, 
such  offender  or  offenders,  on  conviction  thereof)  shall  be  imprisoned 
not  less  than  two,  nor  exceeding  ten  years.  And  if  any  person  shall 
take  any  letter,  or  packet,  not  containing  any  article  of  value,  or  evi- 
dence thereof)  out  of  a  post  office,  or  shall  open  any  letter  or  packet, 
which  shall  have  been  in  a  post  office,  or  in  custody  of  a  mail  carriers 
before  it  shall  have  been  delivered  to  the  person  to  whom  it  is  direc- 
ted, with  a  design  to  obstruct  the  correspondence,  to  pry  into  another'i 
business  or  secrets;  or  shall  secrete,  embezzle,  or  destroy,  any  socb 
mail,  letter,  or  packet,  such  offender,  upon  conviction,  shall  pay,  for 
every  such  offence,  a  sum  not  exceeding  five  hundred  dollars,  and  be 
imprisoned  not  exceeding  twelve  months.  Ibid,  1992,  sec.  22. 
Ifany  person  shall  rip,  cut,  tear,  burn,  or  otherwise  injure,  aoj 
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ralise,  portmanteau ,  or  other  bag,  used^  or  designed  to  be  used,  bjpuniahnent 
toy  person  acting  under  the  authority  of  the  post-master  general,  or  where  any 
in  J  person  in  whom  his  powers  are  vested,  in  a  conveyance  of  anyNare,inao7 
nail,  letter,  packet,  newspaper,  or  pamphlet,  or  shall  draw  or  break  pwtman- 
my  staple,  or  loosen  any  part  of  any  lock,  chain,  or  strap,  attached  wbicbuie 
Of  or  belonging  to  any  such  valise,  portmanteau  or  bag,  with  an  intent  carried. 
to  rob,  or  steal  any  mail,  letter,  packet,  newspaper,  or  pamphlet,  or 
to  render  either  of  the  same  insecure,  every  such  offender,  upon  con- 
rictloo,  shall,  for  every  such  offence,  pay  a  sum  not  less  than  one 
knodred  dollars,  nor  exceeding  five  hundred  dollars,  or  be  imprisoned 
not  leu  than  one  year,  nor  exceeding  three  years,  at  the  discretion 
(if  the  Court  before  whom  such  qpnviction  is  had.     Ibid,  sec.  23. 

Every  person,  who,  from  and  after  the  passage  of  this  Act,  shall  ^^umJ* 
procure,  and  advise,  or  assist,  in  the  doing  or  perpetration  of  any  of^^^^J^^  ^ 
he  acts  or  crimes  forbidden  by  this  Act,  shall  be  subject  to  the  same  ^^t£e 
lenalties  and  punishments  as  the  persons  are  subject  to,  who  shall  biJjJH^^' 
iduaily  do  or  perpetrate  any  of  the  said  acts  or  crimes,  according  to  iSSj^®^ 
Jie  provisions  of  this  Act.     Ibid,  1993,  sec.  24.  ^^ 

Every  person  who  shall  be  imprisoned  by  a  judgement  of  Court,  ^^!!7^*°^ 


loder  and  by  virtue  of  the  twenty-first,  twenty -second,  twenty-third,  ^J^-^ 
»r  twenty-fourth  sections  of  this  Act,  shall  be  kept  at  hard  labour  under  this 
loring  the  period  of  such  imprisonment.     Ibid,  sec.  25. 
In  the  case  of  the  State  vs.  McBride,  Rice,  400,  overruling  the  To  what 

Coart,re 

State  VS.  Wells,  it  was  held,  that  the  Courts  of  this  State  have  no  nizancea 

retumableu 

arisdiction  over  ofiences  against  the  foregoing  Act.  Therefore,  all 
ecognisEances,  and  other  papers,  in  capital  cases,  arising  under  the 
ame,  must  be  returnable  to  the  Circuit  Court  of  the  United  States, 
lekl  at  Charleston  or  Columbia,  and  in  cases  not  capital,  to  the 
)ifllrict  Court  of  the  United  States,  held  at  Charleston,  or  Laurens 
!>>tirt-house. 


MAIM,    OR   MAYHEM. 

Ist.  At  Common  Law. 
2d.    Unpeh  thb  Statutb. 

1^.  At  Common  Law. 
Maim,  at  common  law,  is  a  bodily  hurt,  whereby  a  man  is  rendefed 
ess  able,  in  fighting,  to  defend  himself  or  to  annoy  his  adversary* 


412 


LAW  OF  MAGISTRATES. 


No 

rieslo 

mayhem. 


Therefore,  the  cutting  ofT,  or  disabling,  or  weakening  a  man's  band 
or  finger,  or  striking  out  his  eye  or  foretooth,  or  depriving  bim  of 
those  parts,  the  loss  of  which,  in  all  animals,  abates  their  courage, 
are  held  to  be  maims:  but  the  cutting  off  his  ear,  or  nose,  or  the  like, 
are  not  held  to  be  maims  at  common  law,  because  they  do  not  weaken 
a  man,  but  only  disfigure  him.  In  order  to  found  an  indictment  o( 
mayhem,  the  act  must  be  maliciously,  though  it  matters  not  bow 
sudden  the  occasion.     1st  Russell,  566. 

It  should  seem  that  there  can  be  no  accessaries  before  the  fiu;t  in 
mayhem,  at  common  law;  though  there  appears  to  have  been  some 
difference  of  opinion,  or  rather  misapprehension,  upon  the  subject. 
For,  supposing  the  ofience  to  be  in  thp  nature  of  an  aggravated  tretpaa 
only,  the  rule  will  apply,  that  in  crimes  under  the  degree  of  felony 
there  can  be  no  accessaries,  but  that  all  persons  concerned,  if  guilty 
at  all,  are  principals.  It  does  not  appear  to  have  been  any  wbere 
supposed,  that  there  can  be  accessaries  after  the  fact  in  mayhem,  lit 
Russell,  586. 

Mayhem,  or  the  maiming  of  persons,  was  probably  at  one  time  an 
ofience  at  common  law,  of  the  degree  of  felony :  as  the  judgement 
was,  membrum  pro  membro.  But  this  judgement  aflerwards  went  out 
of  use;  partly  because  the  law  of  retaliation  is  at  best  an  inadequate 
rule  of  punishment;  and  partly  because,  upon  a  repetition  of  tbe 
offence,  the  punishment  could  not  be  repeated.  The  ofience,  there- 
fore, appears  to  have  been  considered,  in  later  times,  as  in  thenatore 
of  an  aggravated  trespass;  and  the  only  judgement  which  now  remaini 
for  it  at  common  law,  is  fine  and  imprisonment.  It  is,  however,  a 
misdemeanor  of  the  highest  kind,  and  spoken  of  by  Lord  Coke  as  the 
greatest  offence  under  felony.     1st  Russell,  585. 

2d.  By  Statute. 

MaUeiooi  ^  ^tij  person  or  persons,  from  and  afler  the  24th  day  of  Jane, 
"^^*rJ[ony.  which  shall  be  in  the  year  of  our  Lord  God,  1671,  on  purpose  and  of 
malice  fore-thought,  and  by  lying  in  wait,  shall  unlawfully  cut  out  or 
disable  the  tongue,  put  out  an  eye,  slit  the  nose,  cut  off  a  nose  or  lip, 
or  cut  offer  disable  any  limb  or  member  of  any  subject  of  his  Majeity, 
with  intention,  in  so  doing,  to  maim  or  disfigure,  in  any  the  man- 
ners before  mentioned,  such  his  Majesty's  subject;  that  then  and  in 
every  such  case,  the  person  or  persons  so  offending,  their  counsellon, 
aiders  and  abettors,  (knowing  of,  and  privy  to  the  ofilence,  as  afore- 
said,) shall  be  and  are  hereby  declared  to  be  felons,^  and  shall  sofier 
death,  as  in  cases  of  felony,  without  benefit  of  clergy.    Prmded^  that 
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)  attainder  of  such  felony  shall  extend  to  corrupt  the  blood  or  forfeit 
le  dower  of  the  wife,  or  the  lands,  goods  or  chattels  of  the  offender. 
dS.  L.,  521,  sec.  7th. 

There  must  be  a  maiming,  and  for  this  purpose  a  wound  in  the  Maiminc. 
broat,  or  on  the  neck,  will  not  suffice  to  bring  the  ofiender  within  the 
tatute.  But  to  constitute  a  slitting  the  nose,  it  is  not  necessary  that 
he  nostrils  should  be  perforated,  for  a  wound  across  the  upper  part 
f  the  nose,  on  a  level  with  the  eyes,  if  it  cuts  the  flesh,  and  divides 
he  frontal  vessels  of  the  forehead,  will  fix  the  party  by  whom  it  was 
^iven,  with  the  guilt  of  a  capital  felony.     4th  Blackstone,  207,  (note.) 

There  must  be  a  lying  in  wail.  But  it  is  not  necessary  that  the  j^  ^^ 
Prisoner  should  lurk  in  any  particular  place,  and  efilect  the  mischief ^"'^ 
>j  suddenly  rushing  from  it.  It  will  suffice  if)  having  formed  an  inten- 
ion  to  maim,  he  takes  a  convenient  opportunity  of  efiTecting  his 
Murpose.  And,  therefore,  where  the  party  injured  was  surrounded  by 
igang  of  thieves,  and  in  the  scuffle,  some  of  the  party  asked  the  rest 
where  their  knives  were,  on  which  the  defendant  struck  at  and  maimed 
lim,  it  was  left  to  the  jury  to  determine  whether  he  had  deliberate 
Qtention  to  wound,  and  they  found  him  guilty.  So,  where  the  pri- 
oner  was  in  concert  with  pickpockets,  to  cut  or  stab  those  whq 
{lould  oppose  them,  and,  in  prosecution  of  this  intention,  he  ran  to  a 
erton  who  had  apprehended  one  of  his  associates ,  and  maimed  him 
nth  a  knife,  this  vfas  holden  to  be  a  lying  in  wait  within  the  statute. 
Vhere,  however,  the  injury  arises  out  of  a  sudden  attack,  though  the 
•riioner  is  engaged  in  an  unlawful  purpose,  the  offence  will  not  be 
apital.  This  was  held  where  the  defendant  was  stealing  turnips, 
.nd  on  being  accosted  by  a  servant  of  the  owner,  struck  him  with  an 
QStrument  of  iron  and  wood,  which  he  had  with  him.  And  where 
he  commander  of  a  press-gang  wounded  a  person  in  the  attempt  to 
mpress  him,  who  resisted,  not  being  liable  to  be  taken,  though  ante- 
ledent  malice  was  proved,  it  was  held,  that  a  sufficient  lying  in  wait 
lad  not  been  shewn.  These  cases  shew  the  different  construction  put 
m  the  common  and  statute  law,  for  in  any  of  these  cases,  had  death 
iniued,  malice  would  have  been  implied,  and  the  parties  convicted  of 
norder. — Ibid. 

There  must  be  an  intent  to  disfigure.    But  if  the  design  was  toiotntio 
nurder  by  maiming,  and  the  party,  though  wounded,  recovers,  this^ 
leeper  guilt  will  be  no  excuse,  for  the  primary  intent  to  maim  will 
lot  be  merged  ^in  the  ultimate  design  to  kill.     And  the  question  of 
ntent  is  matter  of  fact  for  the  consideration  of  the  jury,  and  not  a 
K>int  of  law  for  the  decision  of  the  judge-    It  is  not  necessary  that 
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the  inteDtion  to  maim  should  be  directed  against  any  pailicultr  indi- 
vidual; for  if  it  be  general  against  any  person  who  may  resist  an 
unlawful  purpose,  the  ofiender  will  be  liable,  though  the  party  injured 
be  a  stranger. — Ibid. 


MALICIOUS    MISCHIEF. 

[See  Burning,  Cattle,  &c.] 

Praaitjrfbr  If  any  person  or  persons,  maliciously,  wilfully  and  unlawfullj,  cot 
head  oTwaj  or  cause  to  be  cut  out  the  head  or  heads,  dam  or  dams  of  any  ponds, 
wat«n.        pools,  motes,  stews,  or  other  several  waters,  or  the  head  or  hesds, 


pipe  or  pipes  of  any  conduit,  or  conduits,  of  any  other  person  or  per- 
heap  of  sons;  or  maliciously,  willingly  and  unlawfully,  bum  or  cause  to  be 
pared  for      bumed,  any  wain  or  wains,  cart  or  carts,  laden  or  to  be  laden  with 


fhilttreei. 


oatunfoat  coals  or  any  other  goods  or  merchandizes  of  any  other  person  or  per- 
a  beaac  sons;  Of  maliciouslv ,  willingly  and  unlawfully,  do  bum  or  cause  to  be 
uie  eaia  of  bumed,  any  heap  or  heaps  of  wood  of  any  other  person  or  persons, 
Barkingor  prepared,  cut  and  feUed,  or  to  be  prepared,  cut  and  felled,  for  making 
of  coals,billets  or  talwood;  or  maliciously,  willingly  and  unlawfiiUj, 
cut  out  or  cause  to  be  cut  out,  the  tongue  or  tongues  of  any  tame 
beast,  or  beasts  of  any  other  person  or  persons,  the  said  beasts  then 
being  in  life;  or  maliciously,  willingly  and  unlawfully,  cut  or  caussto 
be  cut  off  the  ear  or  ears  of  any  of  the  king's  subjects,  otherwise  this 
by  authority  of  the  law,  chance-medley,  sudden  affiray  or  adrentore; 
or  maliciously,  willingly  or  unlawfully  bark  any  apple  trees,  pesr 
trees,  or  other  fruit  trees,  of  any  other  person  or  persons;  that  then 
every  such  offender  and  offenders  shall  not  only  loose  and  forfeit  unto 
the  party  grieved,  treble  damages  for  such  ofience  or  offences,  tlie 
same  to  be  recovered  by  action  of  trespass,  to  be  taken  at  the  com- 
mon law,  but  also  shall  lose  and  forfeit  to  the  King's  Majesty,  and 
his  heirs,  for  every  such  offence,  ten  pound  sterling,  in  name  of  a  fine. 
2d  S.  L.,  476,  sec.  4. 


MANSLAUGHTER. 
[See  Homicide.] 
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MARKS   OR   BRANDS. 

[See  Cattle.] 


MASTER   AND   SLAVE. 

1st.  Penalty  for  Concealino  accused  Slaves. 

2d.  Treatkent  of  Slaves. 

8d.   Penalty  for  brinoino  one  into  the  State,  contrary 

TO  Law. 
4th.  Llabiltties  of  Owner,  for  Necessaries  and  Medicines, 

FURNISHED  HIS  SlaVE. 

5th.  When  Owner  is  liable  for  Damages  done  by  his  Slave. 
6th.  Wages  of  Slave,  aiu)  Liability  of  Hirer. 

Ift.  Penalty  far  Concealing^  ^c. 
In  case  the  master  or  other  person  having  charge  or  government 
of  any  slave,  who  shall  be  accused  of  any  capital  crime,  shall  conceal 
or  convey  away  any  such  slave,  so  that  he  cannot  be  brought  to  trial 
and  condign  punishment,  every  master  or  other  person  so  offending, 
shall  forfeit,  on  conviction  thereof,  one  thousand  dollars,  and  suffer 
imprisonment  at  the  discretion  of  the  Court,  not  exceeding  twelve 
months,  which  forfeiture,  aforesaid,  shall  not  be  barred  for  want  of 
proeecution  at  any  time  within  two  years  after  the  commission  of 
aoch  oflbnce;  but  if  such  slave  shall  be  accused  of  a  crime  not  capita], 
then  such  master  or  other  person  shall  only  forfeit  the  sum  of  thirty 
doUars.     Act  1843,  257,  and  7th  S.  L.,  403,  sec.  20th. 

2d.  Treatment^  4^. 
If  any  person  shall,  on  a  sudden  heat  or  passion,  or  by  undue  ^^^'p^^^f 
rection,  kill  his  own  slave,  or  the  slave  of  any  other  person,  he  shall  Mj'jy,  or^ 
ibrfeit  the  sum  of  three   hundred  and  fifty  pounds,  current  money.  •  dave. 
And  in  case  any  person  or  persons  shall  wilfully  cut  out  the  tongue, 
put  out  the  eye,  castrate,  or  cruelly  scald,  buri^  or  deprive  any  slave 
of||ny  limb  or  member,  or  shall  inflict  any  other  cruel  punishment, 
other  than  by  whipping  or  beating  with  a  horse-whip,  cow-skin, 
ftwilch  or  small  stick,  or  by  putting  irons  on,  or  confining  or  imprison- 
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ing  such  slave,  every  such  person  shall,  for  every  such  offence,  foifeit 
the  sum  ofsixty  dollars.     7th  S.  L.,  411,  sec.  37. 
siavM  lobe,      In  case  any  person  in  this  Province,  who  shall  be  owner,  or  shall 
wm  niffl-     have  the  care,  government  or  charge  of  any  slave  or  slaves,  shall  denyi 
Badfo<xU  °'  neglect  or  refuse  to  allow  such  slave  or  slaves,  under  his  or  her  cbargei 
sufficient  clothing,  covering  or  food,  it  shall  and  may  be  lawful  for 
any  person  or  persons,  on  behalfof  such  slave  or  slaves,  to  make  com- 
plaint to  the  next  neighboring  justice,  in  the  parish  where  such  slare 
or  slaves  live  or  are  usually  employed;  and  if  there  shall  be  no  justice 
in  the  parish,  then  to  the  next  justice  in  the  nearest  parish;  and  the 
said  justice  shall  summons  the  party  against  whom  such  complaint 
shall  be  made,  and  shall  enquire  of,  hear  and  determine  the  same; 
and  if  the  said  justice  shall  find  the  said  complaint  to  be  tnie,  or 
that  such  person  will  not  exculpate  or  clear  himself  from  the  charge, 
by  his  or  her  own  oath,  which  such  person  shall  be  at  liber^  to  do, 
in  all  cases  where  positive  proof  is  not  given  of  the  ofience,  such  jus- 
tice shall  and  may  make  auch  orders  upon  the  same,  for  the  relief  of 
such  slave  or  slaves,  as  he  in  his  discretion  shall  think  fit,  and  shall 
and  may  set  and  impose  a  fine  or  pe  nalty  on  any  person  who  shall 
offend  in  the  premises,  in  any  sum  rot  exceeding  twelve  doUan  for 
each  ofience,  to  be  levied  by  warrant  of  distress  and  sale  of  the  ofien- 
der's  goods,  returning  the  overplus,  if  any  shall  be;  which  penalty 
shall  be  paid  to  the  church-wardens  of  the  parish  where  the  ofieuce 
was  committed,  for  the  use  of  the  poor  of  the  said  parish. — lb.,  sec.  88. 
In  caM  of        If  any  slave  shall  suffer  in  life ,  liml>  or  member,  or  shall  be  maimed, 
?aTe|^tbe     beaten  or  abused,  contrary   to  the  directions  and  true  intent  and 
tTbTdetlt    meaning  of  this  Act,  when  no  white  person  shall  be  present,  or  being 
^^'         present,  shall  neglect  or  refuse  to  give  evidence,  or  be   examined 
upon  oath,  concerning  the  same;  in  every  such  case,  the  owner  or 
other  person  who  shall  have  the  care  and  government  of  such  sUto, 
and  in  whose  possession  or  power  such  slave  shall  be,  shall  be  deemed, 
taken,  reputed  and  adjudged  to  be  guilty  of  such  offence,  and  shall  be 
proceeded  against  accordingly,  without  further  proof,  unless  such  owner 
or  other  person,  as  aforesaid,  can  make  the  contrary  appear  by  good 
and  sufficient  evidence,  or  shall,'  by  his  own  oath,  clear  and  exculpate 
himself;  which  oath,  every  Court,  where  such  ofience  shall  be  tried,  ii 
'  hereby  empowered  to  administer,  and  to  acquit  the  oflender  accord- 

ingly, if  clear  proof  of  the  offence  be  not  made  by  two  witnesses  at 
least;  any  law,  usage  or  custom,  to  the  contrary  notwithstanding^ 
Ibid,  sec.  39. 
If  any  owner  of  slaves,  or  other  person  who  shall  have  the  care, 
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lanagement  or  overseeing  of  any  slaves,  shall  work  or  put  to  labor 
ly  such  slave  or  slaves,  more  than  fifteen  hours  in  four  and  twenty 
ours,  from  the  twenty.fiflh  day  of  March  to  the  twenty-fiflh  day  of 
epCember,  or  more  than  fourteen  hours  in  four  and  twenty  hours, 
om  the  twenty.fiflh  day  of  September  to  the  twenty.fiflh  day  of 
[archy  every  such  person  shall  forfeit  any  sum  not  exceeding  twelve 
>UarSy  nor  under  three  dollars,  for  every  time  he,  she  or  they  shall 
lend  herein,  at  the  discretion  of  the  justice  before  whom  such  com* 
laint  shall  be  made.     Ibid,  413,  sec.  44. 

Sd.  Penalty  for  bringing  one  into  the  State^  contrary  to  law. 

It  shall  not  be  lawful  for  any  citizen  of  this  State,  or  other  person,       ^^ 
» bring  into  this  State,  under  any  pretext  whatever,  any  slave  ortobri^ 
aves  from  any  port  or  place  in  the  West  Indies,  or  Mexico,  or  any  part  roreign  puts. 
rSouth  America,  or  from  Europe,  or  from  any  sister  State  situated 
>  the  north  of  the  Potomac  river,  or  the  city  of  Washington.     Neither         ^^ 
imll  it  be  lawful  for  any  person  to  bring  into  this  State,  as  a  servant,  outoruM 
Dj  slave  who  has  been  carried  out  of  the  same,  if,  at  any  time  during  b«  brought 

back  unlo. 

16  absence  of  such  slave  from  this  State,  he  or  she  hath  been  in 
9rts  or  places  situated  in  Europe,  in  the  West  Indies,  or  Mexico,  or 
DJ  part  of  South  America,  or  in  any  State  North  of  the  Potomac,  or 
i^  of  Washington;  and  any  person  who  shall  bring  into  this  State 
Bj  slave,  contrary  to  the  meaning  of  this  Act,  shall  forfeit  and  pay  Pfloai^. 
16  som  of  one  thousand  dollars,  for  each  such  slave,  to  be  recovered 
1  an  action  of  debt,  in  any  Court  having  jurisdiction ;  and  each  and 
very  such  slave  shall  be  forfeited  as  is  hereinafler  provided  by  this 
.ct :  provided,  that  nothing  herein  contained  shall  prevent  any  owner 
tnn  bringing  into  the  State  any  run-away  slave  who  may  have  been 
staken.    7th  S.  L.,  472. 

It  shall  and  maybe  lawful  for  any  white  person,  on  the  arrival  poww  to 
f  any  slave  into  this  State,  from  any  other  State  o^  foreign  port,  to' 
rrest  and  carry  him  or  her  before  some  magistrate  of  the  district  or 
arish  where  he  or  she  may  be  taken;  and  it  shall  be  the  duty  of  the 
lierifi^  or  any  constable  of  the  district  or  parish  into  which  such  slave 
tiall  be  brought,  as  aforesaid,  on  information  given,  to  arrest  any 
lave  a/riving,  brodgbt  or  introduced  into  this  State  from  any  other 
itate,  or  foreign  port,  and  carry  him  or  her  before  some  magistrate, 
s  aforesaid,  who  shall  forthwith  commit  such  slave  o  r  slaves  to  prison, 
ad  there  keep  him  or  her  until  the  owner,  or  person  introducing 
uch  slave  or  slaves  into  this  State,  shall  make  oath,  that  at  no  time 
luring  the  absence  of  such  slave  or  slaves  from  this  State,  he,  she,  or 
53 
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they  have  been  in  any  port  or  place  prohibited  by  this  Act    And 
should  such  owner  or  person  introducing  such  slave  or  slaves,  neglect 
or  refuse  to  make  such  oath,  for  the  space  often  days  after  he  or  ihe 
shall  have  received  notice  of  the  arrest  of  such  slave  or  slaves,  and  ofthe 
MeOiodor    cause  thereof,  it  shall  be  the  duty  ofthe  magistrate  aforesaid,  to  form 
3l^^       a  court  of  two  magistrates  and  five  freeholders,  and  on  proof,  to  the 
satisfaction  of  such  Court,  that  such  slave  or  slaves  have  been  beyond 
the  limits  of  this  State,  and  that  such  owner  or  persons  who  shall 
have  introduced  them  into  this  State,  as  aforesaid,  after  having  been 
duly  served  with  the  notice  of  euch  slaves  having  been  arrested, u 
aforesaid,  and  ofthe  cause  of  such  arrest,  has  neglected  or  refused  to 
make  oath  as  aforesaid,  it  shall  then  be  lawful  for  said  Court  to  order 
SdSttd.^   the  said  slave  or  slaves  to  be  sold  at  public  sale,  and  the  proceeds  of 
such  sale  shall  go  and  be  appropriated,  one  half  to  the  State,  and  the 
other  half  to  the  use  ofthe  informer. — lb. 

By  the  case  of  Kohne  vs.  Simons,  et  ah,  2d  Spears,  761,  it  is  settled, 
that  the  above  Act,  so  far  as  it  confers  power  on  the  Court  of  magii- 
trates  and  freeholders  to  try  the  forfeiture  of  and  seU  such  shnres,  ii 
unconstitutional  and  void. 

ah.  Liability  of  Owner ^  ^c. 

Where  the  owner  of  a  female  slave  had  cruelly  beaten  her,  and 
had  driven  her  away  from  his  house  and  plantation,  and  exposed  her 
to  perish  for  want  of  food,  and  from  the  pains  of  her  bruises;  and  a 
neighboring  physician,  from  motives  of  humanity,  had  taken  the  slate 
under  his  protection,  and  had  afforded  her  medical  and  other  relief 
it  was  adjudged  that  this  action  might  be  maintained,  to  recover  froo 
the  owner  a  recompense  for  medicine  and  attendance,  and  for  the 
sustenance  of  the  wench  during  her  illness,  notwithstanding  the  defen- 
dant had  forbidden  the  plaintiff  to  receive  the  slave,  or  give  her  any 
assistance.     Fairchild  vs.  Bell;  2d  Brevard,  129. 

The  master  is  liable  for  medical  or  surgical  assistance  rendered  to 
his  slave,  when  the  latter  was  in  extreme  peril,  by  a  person  caUed  in, 
at  the  instance  of  the  slave,  without  the  knowledge  or  consent  of  the 
master:  and  it  makes  no  difference,  that  the  master,  in  anticipation 
of  such  assistance  being  necessary,  had  directed  the  slave  to 'engage 
the  services  of  another  person,  who  would  have  afforded  them  oa 
cheaper  terms,  if  no  such  person  were  in  attendance  when  the  serri* 
ces  were  needed.     Johnson  vs.  Barrett;  2d  Bailey,  662. 

The  vendee  of  the  slaves  gave  notice  to  the  plaintiff,  of  his  intention 
to  decline  all  responsibility  for  the  support  of  one  of  them,  under  their 
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c&re,  from  the  time  of  the  verdict,  but  being  the  owner,  and  having 
ibaodooed  the  slave,  he  was  held  liable  upon  an  implied  contract,  for 
^e  ezpentea  of  maintainance,  as  well  before  as  after  the  notice,  to  be 
auessed  bj  a  jury  under  the  circumstances.  C.  C.  Charleston  vs. 
Cohen,  2d  Spear,  406. 

5th.  When  Ovoner  is  liable  for  Damages,  4-c. 

A  matter  is  liable  for  injuries  to  third  persons  arising  from  thojj^^i^ 
negligence  of  his  servant,  or  the   negligence  or  misfeasance  ofhis*^^**"^ 
slave,  whilst  in  the  lawful  and  authorized  employment  of  the  master. 
O'Connell  vs.  Strong,  I)udley.  265. 

That  a  master  is  liable  for  an  injury  done  by  his  servant  while  in^on^ 
the  discharge  of  a  duty  in  the  business  of  his  master,  may  be  admitted 
as  a  general  principle,  with  this  exception,  that  where  the  act  is  vol- 
untary and  wilful,  it  amounts  to  a  trespass,  and  the  master  is  not 
liable.  This  doctrine  is  one  said  to  be  founded  on  principles  of  public 
policy,  but  the  reason  why  the  master  should  be  held  liable  for  the 
negligence  of  his  servant  and  not  for  his  wilful  conduct,  is  difficult  to 
see.  In  this  case,  the  Court  being  of  opinion  that  the  injury  resulted 
from  the  wilful  act  of  the  defendant's  servant,  or  that  the  defendant's 
servant  and  the  plaintiff  were  equally  in  fault,  set  aside  the  verdict 
obtained  by  plaintiff,  and  granted  a  new  trial.  O'Neill  vs.  Reigne, 
MSS.  Dec.  1627;  2d  Rice's  Digest,  93. 

6th.  Of  Hirer. 

Where  a  person  who  hires  a  slave  sends  for  a  physician  to  attend 
him  while  sick,  the  person  so  employing  the  doctor,  and  not  the  owner 
of  the  slave,  is  liable  to  the  physician.  From  the  nature  of  the  bail- 
ment, the  obligation  is  imposed  on  the  person  hiring  the  slave.  Wells 
vs.  Kennerly;  4th  M'Cord,  123. 

This  liability  may  be  changed  by  the  custom  of  a  place,  every  well 
known  custom  being  a  part  of  the  contract;  and  where  it  is  usual,  as 
in  Charleston,  for  the  owner  to  employ  their  physician,  the  compli- 
ance with  such  custom  is  implied  in  every  hiring. 

Where  a  slave  hired  for  a  year,  dies  within  the  year,  his  wages  wifM 
must  be  apportioned.     Bacot  vs.  Parnell;  2d  Bailey,  424.    * 

The  hiring  of  a  slave  for  a  year  is  the  purchase  of  him  for  that  time, 
and  the  loss  of  service  occasioned  by  the  running  away  of  the  slave,  •lar* 
must  fall  upon  the  hirer,  in  the  absence  of  any  special  contract  on  the 
subject;  this  decision,  however,  does  not  preclude  an  inquiry  into  any 
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circumstances  of  fraud  or  misrepresentation  which  may  attend  the 
transaction.    Stinson  vs.  Wren;  2d  Rice's  Digest,  94. 

If  a  slave  runs  away  during  the  term  for  which  he  is  hired,  withoot 
fault  on  the  part  of  the  owner,  the  hirer  must  sustain  the  loss.  Wilder 
vs.  Richardson;  2d  Rice's  Digest,  95. 


MILLS. 

Tbu  allowed  ^^  person  shall  take  more  toll  for  grinding  com,  wheat,  rye,  or 
torgrtndim  ^j^y  other  grain,  into  good  meal  or  flour,  than  one  eighth  part  for  any 
quantity  under  ten  bushels,  and  for  ten  bushels,  or  any  quantity  shore, 
at  one  time  brought,  one  tenth  part  only;  and  all  grain  as  afore- 
said,  chopped  for  homony,  feeding  stock,  or  for  distilling,  one  sixteenlk 
part.  4th  S.  L.,  652,  sec.  1. 
fmaxtf,  ^^y  person  or  persons  taking  more  toll  than  hereinbefore  directed, 

shall  be  subject  to  pay  a  finie  to  the  amount  of  ten  times  the  valoe  of 
the  toll  so  taken,  to  be  recovered  in  the  most  summaiy  way,  before  the 
nearest  magistrate;  one  half  to  the  prosecutor,  and  the  other  half  to  the 
person  aggrieved.    Ibid,  sec.  2. 


MITIGATION  OF   PUNISHMENT. 

[See  Slaws.] 


MURDER. 

[See  HoKiciDE.] 

NUISANCE, 

Properly  signifies  any  thing  that  worketh  hurt,  inconvenience  or 
damage,  and  may  be  either  public  or  private. 
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A  priTate  nuiaance  may  be  defined,  as  any  thing  done  to  the  annoy-  PriTtte. 
I  or  hurt  of  another,  or  which  binders  his  enjoyment  of  his  lands, 
tenemeats  or  hereditaments. 

A  public  nuisance  is  an  offence  against  the  public,  either  by  doing  P^ifc- 
&  thing  to  the  annoyance  or  hurt  of  all  citizens,  or  by  neglecting  to 
do  a  thing  which  the  common  good  requires.     Of  which  we  inquire, 

1st.  What  shall  be  deemed  a  Nuisa>xe. 
2d.    How  Removed  or  Abated. 
8d.   How  Punishable. 

1^.  What  shall  be  deemed  a  Nuisance. 

Ofiensive  trades  and  manufactures  may  be  public  nuisances.  A  ootasive 
Irew-house,  erected  in  such  an  inconvenient  place,  that  the  business  j 
cannot  be  carried  on  without  greatly  incommoding  the  neighborhood,  < 
may  be  indicted  as  a  common  nuisance;  and  so  in  the  like  case  may  a 
glasshouse,  or  swineyard.  With  respect  to  a  candle  manufactory,  it 
has  been  hoklen,  that  it  is  no  common  nuisance  to  make  candles  in  a 
town,  because  the  needfulness  of  them  shall  dispense  with  the  noi* 
someness  of  the  smell;  but  the  reasonableness  of  this  opinion  seems 
justly  to  be  questionable,  because,  whatever  necessity  there  may  be 
that  candles  be  made,  it  cannot  be  pretended  that  it  is  necessary  to 
make  them  in  a  town.     1st  Russell,  296. 

It  seems,  that  erecting  gunpowder  miUs,  or  keeping  gunpowder  ^^^^^^^ 
magazines  near  a  town,  is  a  nuisance  by  the  common  law,  for  which  f^^^Jj^,' 
an  indictment  or  information  will  lie.     1st  Russell,  297. 

All  disorderly  inns  or  ale-houses,   bawdy-houses,  gaming-houses,  j»mx&tnf 
play-houses,    unlicensed,    or    improperly    conducted,     booths    and*^*^**^* 
stages  for  rope  dancers,  mountebanks,  and   the  like,    are    public 
nuisances,    and    may    therefore    be    indicted.      It    seems    to   be  * 

agreed,  that  the  keeper  of  an  inn  may,  by  the  common  law, 
be  indicted  and  fined  as  being  guilty  of  a  public  nuisance,  if 
he  usually  harbor  thieves,  or  persons  of  scandalous  reputation,  or 
soflbr  frequent  disorders  in  his  house,  or  take  exorbitant  prices,  or 
set  up  a  new  inn  in  a  place  where  there  is  no  manner  of  need  of  one, 
to  the  hinderance  of  other  ancient  and  well  governed  inns,  or  keep  it 
in  a  place  in  respect  of  its  situation,  wholly  unfit  for  such  a  purpose. 
And  it  seems  also  to  be  clear,  that  if  one  who  keeps  a  common  inn, 
refiise  either  to  receive  a  traveller,  as  a  guest  into  the  house,  or  to 
8nd  him  victuals  or  lodging,  upon  his  tendering  him  a  reasonable 
price  for  the^  same,  he  is  not  only  liable  to  render  damages  to  the 
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party  in  an  action,  but  may  also  be  indicted  and  fined  at  the  suit  of 
the  king;  and  it  is  also  said,  that  he  may  be  compelled  by  the  conita* 
ble  of  the  town,  to  receive  and  entertain  such  a  person  as  his  guest; 
and  that  it  is  in  no  way  material  whether  he  have  any  sign  before  his 
door  or  not,  if  he  make  it  his  common  business  to  entertain  pasieo- 
gers.  1st  Russell,  298. 
^S!^  It  is  clearly  agreed,  that  keeping  a  bawdy-house,  is  a  common  nui- 

sance, as  it  endangers  the  public  peace,  by  drawing  together  dissolute 
and  debauched  persons;  and  also  has  an  apparent  tendency  to  comipt 
the  manners  of  both  sexes,  by  such  an  open  profession  of  lewdnen. 
*  And  it  has   been  adjudged  that  this  is  an  oflence  of  which  a/ene 

covert  may  be  guilty  as  well  as  if  she  were  sale^  and  that  she,tog^ 
ther  with  her  husband,  may  be  convicted  of  it;  for  the  keeping  the 
house  does  not  necessarily  import  property,  but  may  signify  that  share 
of  government  which  the  wife  has  in  a  family,  as  well  as  the  bui> 
band;  and  in  this  she  is  presumed  to  have  a  considerable  part,  ai 
those  matters  are  usually  managed  by  the  intrigues  of  her  sex.  If  a 
person  be  only  a  lodger,  and  have  but  a  single  room,  yet^-if  she  make 
use  of  it  to  accommodate  people  in  the  way  of  a  bawdy-house,  it  will 
be  the  keeping  of  a  bawdy-house,  as  much  as  if  she  had  a  whole 
house.  But  an  indictment  cannot  be  maintained  against  a  penoa 
for  being  a  common  bawd,  and  procuring  men  and  women  to  meet 
together  to  commit  fornication;  the  indictment  should  be  for  keeping 
a  bawdy-house.  For  the  bare  solicitation  of  chastity  is  not  indict- 
able, but  cognizable  only  in  the  ecclesiastical  Courts.  1st  RuaielL 
299. 
CkNUBoii  It  is  clearly  agreed,  that  all  common  gaming-houses  are  nuisancei 

CSlw!       in  the  eye  of  the  law,  being  detrimental  to  the  public,  as  they  promote 
cheating  and  other  corrupt  practices,  and  incite  to  idleness,  and  an- 
^  ricious  ways  of  gaining  property,  great  numbers,  whose  time  might 

otherwise  be  employed  for  the  good  of  the  community.  And  in  a 
late  case  it  was  held,  that  the  keeping  a  common  gaming-house,  fuid 
for  lucre  and  gain,  unlawfully  causing  and  procuring  divers  idle  and 
evil-disposed  persons  to  frequent  and  come  to  play  together  at  a  game 
called  rouge  et  noir"  and  permitting  the  said  idle  and  evil  disposed 
persons  to  remain  playing  at  the  same  game  for  divers  large  and 
excessive  sums  of  money,  is  an  indictable  ofience  at  common  law.  It 
has  also  been  adjudged^  that  it  is  an  ofience  for  which  a  feme  covert 
may  be  indicted;  for,  as  she  may  be  concerned  in  acts  of  bawdry,  as 
has  been  observed  above,  so  she  may  be  active  in  promoting  gamingi 
and  furnishing  the  guests  with  conveniences  for  that  purpose.    There 
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are  also  certain  penalties  imposed  by  statutes  upon  the  offence  of 
keeping  a  common  garoing-bouse. — Ibid. 

A  common  scold,  communis  rixatrix^  (for  our  law  confines  it  to  the  < 
feminine  gender,)  is  a  public  nuisance  to  her  neighborhood,  and  may 
be  indicted  for  the  offence;  and  upon  conviction,  punished  by  being 
placed  in  a  certain  engine  of  correction,  called  the  trebuclcet,  or 
Gucking  stool.     1st  Russell,  303. 

A   defendant  was   convicted  on  dn  indictment  for  making  great |fQ)^,m|^ 
noises  in  the  night,  with  a  speaking  trumpet,  to  the  disturbance  of  the  ^^^ 
neighborhoods  which  the  Court  held  to  be  a  nuisance.     The  expo- 
sing in   public  places,   persons  infected  with  contagious  disorders, 
to    that    the  infection    may    be    communicated,  is  a    nuisance.— 
Ibid. 

It  is  said  that  a  mastiff  going  in  the  street  unmuzzled,  from  thefero* 
city  of  his  nature,  being  dangerous,  and  cause  of  terror  to  citizens, ' 
seems  to  be  a  common  nuisance;  and  that,  consequently,  the  owner 
may  be  indicted  for  suffering  him  to  go  at  large. — Ibid. 

There  is  Ho  doubt  but  that  all  injuries  whatsoever  to  a  highway,  as  or  i 
by  digging  a  ditch,  or  making  a  hedge  across  it,  or  laying  logs  of  tim-  ^^teiroc^ 
her  in  it,  or  by  doing  any  other  act  which  will  render  it  less  commo.  ^*^' 
dious  to  citizens,  are  public  nuisances  at  common  law.  And  it  is 
clearly  a  nuisance  at  common  law  to  erect  a  new  gate  in  a  highway, 
though  it  be  not  locked,  and  opened  and  shut  freely;  because  it  inter- 
rupts the  people  in  that  free  and  open  passage  which  they  before 
enjoyed,  and  were  lawfully  entitled  to;  but  where  such  a  gate  has 
continued  time  out  of  mind,  it  shall  be  intended  that  it  was  set  up  at 
first  by  consent,  on  a  composition  with  the  owner  of  the  land,  on  the 
laying  out  the  road;  in  which  case,  the  people  had  never  any  right  to 
a  freer  passage  than  what  they  continue  to  enjoy.     1st  Russell,  317.  ^^^^^j^^^^^g^ 

It  is  a  common  nuisance  to  divert  part  of  a  public  navigable  river,  ^,^^ 
whereby  the  current  of  it  is  weakened  and  made  unable  to  carry  ves- 
sels of  the  same  burthen  as  it  could  before.  And  the  laying  timber^ 
in  a  public  river,  is  as  much  a  nuisance,  where  the  soil  belongs  to  the 
party,  as  if  it  were  npt  his,  if  thereby  the  passage  of  vessels  is  obstruct- 
ed. The  placing  a  floating  dock  in  a  public  river,  has  also  been  held 
to  be  a  nuisance,  though  beneficial  in  repairing  ships.    1  Russ.,  340. 

It  will  be  no  excuse  for  the  defendant  that  the  nuisance,  for  which  me  defm- 
he  is  indicted,  has  been  in  existence  for  a  great  length  of  time;  as  excote 
however,  twenty  years  acquiescence  may  bind  parties,  whose  private  ibowinf  tLt 
rights  only  are  affected,  yet  the  public  have  an  interest  in  the  sup-iMi 
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for  a  long  prossion  of  public  nuisances,  though  of  longer  standing.  It  hat  been 
held ,  that  a  party  could  not  defend  the  putting  his  woodstack  ia  the 
street  before  his  house,  on  the  ground  that  it  was  according  to  the 
ancient  nsngt  in  the  town,  leaving  sufficient  room  for  passengerB;  for 
it  is  against  law  to  prescribe  for  a  nuisance.  And  Lord  Ellenbo* 
No ienfftb  of  rough,  C.  J.,  said  in  a  late  case,  *'  It  is  immaterial  how  long  the 
taffaiiua  practice  may  have  prevailed,  for  no  length  of  time^will  legitimate  a 
BotoMoa.  nuisance.  The  stell  fishery  across  the  river  at  Carlisle,  had  heen 
established  for  a  vast  number  of  years.  But  Mr.  Justice  BuUer  held, 
that  it  continued  unlawful,  and  gave  judgement  that  it  should  be 
abated."  But  in  some  cases,  length  of  time  may  concur  with  other 
circumstances  in  preventing  an  obstruction  from  having  the  character 
of  a  nuisance:  as  where,  upon  an  indictment  for  obstructing  a  high* 
way,  by  depositing  bags  of  clothes  there,  it  appeared  that  the  place 
had  been  used  for  a  market  for  the  sale  of  clothes  for  abova  tweotj 
years,  and  that  the  defendant  put  the  bags  there  for  the  purpose  of 
sale;  Lord  Ellenborough,  C.  J.,  said,  that  after  twenty  yetn 
acquiescence,  and  it  appearing  to  all  the  world  that  there  was  a  fiur 
or  market  kept  at  the  place  ,  he  could  not  hold  a  man  to  be  criminal, 
who  came  there  under  the  belief  that  it  was  such  fiiir,  or  market, 
legally  instituted.     1st  Russell,  805. 

2d,  Removal  or  AhatemenL 
onhb  It  is  laid  down  in  the  books,  that  any  one  may  pull  down,  or  othe^ 

wise  destroy,  a  common  nuisance;  and  it  is  said  that  if  any  one,  whose 
estate  is«  or  may  be,  prejudiced  by  a  private  nuisance,  may  justify  As 
entering  into  another's  ground,  and  pulling  down  and  destroying  sadi 
nuisance,  surely  it  cannot  but  follow  a  fortiori^  that  any  one  may  law. 
fully  destroy  a  common  nuisance.  And  it  is  also  said,  that  it  seeoi 
that  in  a  plea,  justifying  the  removal  of  a  nuisance,  the  party  need  not 
show  that  he  did  as  little  damage  as  might  be:  but  this  may  perhaps 
be  doubted,  as  even  where  there  is  a  judgement  to  abate  a  noi* 
nance,  it  is  only  to  abate  so  much  of  the  thing  as  makes  it  a  nuisance. 
1st  Russell,  304. 

M.  How  Punished* 

oruiejodge      All  common  nuisances  are  regularly  punishable  bj  fine  and  impri- 

'  sonment;  but,  as  the  removal  of  the  nuisance  is  the  chief  end  of  the 

indictment,  the  Court  will  adapt  the  judgement  to  the  nature  of  the 

case.     Where  the  nuisance,  therefore,  is  stated  in  the  indictment  to 

be  continuing,  and  does  in  kct  exist  at  the  time  of  the  judgement,  the 
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lefendant  may  be  commanded  by  the  judgement  to  remove  it  at  his 
>wn  costs:  but  only  so  much  of  the  thing  as  causes  the  nuisance  ought 

0  be  removed;  as  if  a  house  be  built  too  high,  only  so  much  of  it  as 

1  too  high  should  be  pulled  down;  and  if  the  indictment  were  for 
leeping  a  dye-house,  or  carrying  on  any  other  stinlcing  trade,  the 
idgement  would  not  be  to  pull  down  the  building  where  (he  trade 
ras  carried  on.  So  in  the  case  of  a  glass-house,  the  judgement  was 
9  abate  the  nuisance;  not  by  pulling  the  house  down,  but  only  by 
reventing  the  defendant  from  using  it  again  as  a  glass-house.  But 
rhere  the  indictment  does  not  state  the  nuisance  to  be  continuing,  a 
idgement  to  abate  it  would  not  be  proper.  In  cases  where  this  point 
rose,  Lord  Kenyon,  C.  J.,  said,  **when  a  defendant  is  indicted  for 
n  existing  nuisance,  it  is  usual  to  state  the  nuisance  and  its  contin- 
aoce  down  to  the  time  of  taking  the  inquisition;  it  was  so  stated  in 
lex  vs.  Pappineau,  et  adhuc  exisiii ;  and  in  such  cases  the  judgement 
bould  be  that  the  nuisance  be  abated.  But  in  this  case  it  does  not 
ppear  in  the  indictment  that  the  nuisance  was  then  in  existence;  and 
:  would  be  absurd  to  give  judgement  to  abate  a  supposed  nuisance 
rhich  does  not  exist«  If^  however,  the  nuisance  still  continue,  the 
efeodant  may  be  again  indicted  for  continuing  it.     Ist  Russ.,  806. 

If  a  man  is  annoyed  by  a  private  nuisance,  he  shall  have  his  action  proceedinfi 
poQ  the  case,  and  recover  his  damages;  but,  if  it  is  a  public  nui-  and  private 
ince,  he  shall  not  have  an  action  upon  the  case  ;  the  law  having 
lade  this  provision  to  prevent  a  multiplicity  of  suits;  for  if  any  one 
liglit  have  an  action,  all  men  might  have  the  like:  but  the  law  for 
liis  common  nuisance  has  provided  an  apt  remedy,  by  presentment  or 
idielaient  at  the  suit  of  the  king,  in  Jbebalf  ofall  his  subjects;  unless 
Dj  man  has  a  particular  damage;  as  if  he  and  his  horse/all  into  a 
itch  made  across  a  highway,  whereby  he  received  hurt  and  loss; 
lere  for  his  special  damage,  which  is  not  common  to  others,  he  shall 
&ve  an  action  upon  the  case.     84  Burns,  186. 

lo  general,  the  remedy  for  a  nuisance  on  a  highway,  is  by  indict. 
lent;  but  if,  by  such  nuisance,  a  party  suffer  a  particular  damage,  an 
:tioa  lies;  but  the  damage  roust  be  direct,  and  not  ponsequentiaU 
arej  vs.  Brooks;  Ist  HUi^  365. 
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OFFICES. 

Ist.  Of  Buying  and  Selling  an  Offick.  * 

2d.    Of  Forfbiturx  of  Office. 

Ui.  Of  Buying,  ^c. 
If  any  person  or  persons  at  any  time  hereafter,  bargain  or  sell  toy 
office  or  offices,  or  deputation  of  any  office  or  offices,  or  an  j  part  or 
parcel  of  any  of  them,  or  receive,  have  or  take  any  money,  fee,  rewtrd 
or  other  profit,  directly  or  indirectly,  or  take  any  promise,  agreement, 
covenant,  bond,  or  any  assurance  to  receive  or  have  any  money,  fee, 
reward  or  other  profit,  directly  or  indirectly,  for  any  office  or  offices, or 
for  the  deputation  of  any  office  or  offices,  or  any  part  of  any  of  tbero,  or 
to  the  intent  that  any  person  should  have,  exercise  or  enjoy  any  office 
or  offices',  or  the  deputation  of  any  office  or  offices,  or  any  part  of  anj 
of  them,  which  office  or  offices,  or  any  part  or  parcel  of  tbem,  shall  is 
any  wise  touch  or  concern  the  administration  or  execution  of  justkti 
or  thp  receipt,  controlment  or  payment  of  any  of  his  majesty's  trei- 
sure,  money,  rent,  revenue,  account,  auditorship  or  surveying  of  asy 
of  the  king's  majesty's  lands,  tenements,  woods  or  hereditamenlSi  or 
the  keeping  of  any  of  the  king's  majesty's  castles  or  fortresses,  being 
used,  occupied  or  appointed  for  a  place  of  strength  and  defence,  or 
which  shall  touch  or  concern  any  clerkship  to  be  occupied  in  any  man- 
ner of  court  of  record  wherein  justice  is  to  be  m in jste red,  that  then 
all  and  every  such  person  and  persons  that  shall  so  bargain  or  sell  any 
of  the  said  office  or  offices,  deputation  or  deputations,  or  that  shsll 
take  any  money,  fee,  reward  o»  profit  for  any  of  the  said  office  or 
offices,  deputation  or  deputations  of  any  of  the  said  offices,  or  anj 
part  of  any  of  them,  or  that  shall  take  any  promise,  coTemanti  bond  or 
assurance  for  any  money,  reward  or  profit  to  be  given  for  any  of  tbe 
said  office  or  offices,  deputation   or  deputations  of  any   of  Iba  said 
office  or  offices,  or  any  part  of  any  of  them,  shall  not  only  lose  and 
forfeit  all  his  and  their  right,  interest  airi  estate,  which  sucb  person 
or  persons  shall  then  have  of,  in,  or  to  any  of  the  said  office  or  officeii 
deputation  or  deputations,  or  any  part  of  any  of  them,  or  of,  in,  or  to 
the  gif\  or  nomination  of  any  of  the  said  office  or  offices,  or  for  tbe 
deputation  or  deputations  of  which  office  or  offices,   or   for  any  part 
of  any  of  them,  any  such  persons  shall  so  make  any  bargain  or  sale, 
or  tpke  or  receive  any  sum  of  mon^y,   fee,  reward  or  profit,  or  any 
promise,  covenant,  bond  or  assurance  to  have  or  receive  any  fee, 
reward,  money  or  profit;  but  also  that  all  and  every  sucb  person  or 
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persons  that  shall  give  or  pay  any  sum  of  money,  reward  or  fee,  or 
shall  make  any  promise,  agreement,  bond  or  assurance,  for  any  of  the 
•aid  offices,  or  for  the  deputation  or  deputations  of  any  of  the  said 
office  or  offices,  or  any  part  of  any  of  them,  shall  immediately,  by  and 
upon  the  same  fee,  money  or  reward  given  or  paid,  or  upon  any  such 
promise,  covenant,  bond  or  agreement,  had  or  made  for  any  fee,  sum 
of  numey  or  reward,  to  be  paid  as  is  aforesaid,  be  adjudged  a  disabled 
person  in  the  law  to  all  intents  and  purposes,  to  have,  occupy  or  enjoy 
the  said  office  or  offices,  deputation  or  deputations,  or  any  part  of 
any  of  them,  for  the  which  any  such  person  or  persons  shall  so  give 
or  pay  any  sum  of  money,  (ee  or  reward,  or  make  any  promise,  cove- 
nant, bond,  or  other  assurance  to  give  or  pay  any  sum  of  money,  fee 
or  reward.     3d  S.  L.,  468,  sec.  1. 

If  any  person  or  persons  do  hereafter  offend  in  any  thing  contrary  AetidoM 
to  the  tenor  and  efiect  of  this  Act,  yet  that  notwithstanding,  all  judge.  ^""^^jflS' 
ments  given,  and  ^^1  other  Act  and  Acts  executed  or  done  by  any      ^ 
•Qch  person  or  persons  so  offending  by  authority  or  color  of  the  office 
or  deputation  which  ought  to  be  forfeited,  or  not  occupied,  or  not 
aajoyed,  by  the  person  so  offending  as    is*  aforesaid,  after  the  said 
ofience  so  by  such  person  committed  or  done,  and  before  such  person 
so  offending,  for  the  same  ofience  be  removed  from  the  exercisei 
administration  and  occupation  of  the  said  office  or  deputation,  shall  be 
and  remain  good  and  sufficient  in  law  to  all  intents,  constructions  and 
purposes,  in  such  like  manner  and  form  as  the  same  should  or  ought 
to  haye  remained  and  been  if  this  Act  had  never  been  had  or  made* 
Ibid,  sec.  2d.. 

2d,  Forfeiture^  4^, 

la  general,  all  wilful  breaches  of  the  ^uty  of  an  office  are  forfeit* 
ures  of  it,  and  punishable  by  fine,  dec. ;  for  since  every  office  is 
iosUtotedy  not  for  the  sake  of  the  officer,  but  for  the  good  of  some 
otiier,  nothing  can  be  more  just,  than  that  he,  who  either  neglects  or 
refuses  to  answer  the  end  for  which  his  office  was  ordained,  should 
give  way  to  others  who  are  both  able  and  willing  to  take  care  of  it, 
tod  that  he  should  be  punished  for  his  neglect  or  oppressive  execution; 
bat  the  particular  instances  wherein  a  man  may  be  said  to  act  con* 
trary  to  the  duty  of  his  office,  though  various,  are  yet  so  generally 
obTious,  that  it  is  needless  to  enumerate  them.     2d  Torolins,  671. 

There  are,  says  Lord  Coke,  three  causes  of  forfeiture  or  seizure  of 
>ffices  by  matter  in  deed;  1st,  by  abuser;  2d,  non-user;  3d,  refusal. 

lit.  Abtiser;  as  by  a  marshal  or  other  jailor's  permitting  escapes. 
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2d.  Bj  non-user;  in  which  there  is  this  difference;  when  the  office 
concerns  the  administration  of  justice  or  the  comjmonwealth,  the 
officer  ex  officio  ought  to  attend  without  request,  there  bj  non-user  or 
non-attendance,  the  office  is  forfeited;  but  where  an  officer  is  not 
obliged  to  attend,  but  upon  demand  or  request  made  by  him  whose 
officer  he  is,  there  without  such  demand  or  request  there  can  he  no 
forfeiture;  and  herein  also,  Lord  Coke,  in  another  place,  takes  the 
following  diversity,  viz :  that  non-user,  of  itself,  without  some  speciil 
damage,  is  no  forfeiture  of  private  offices,  but  that  it  is  otherwise  of 
a  public  one,  which  concerns  the  administration  of  justice. 

3d.  As  to  refusal,  he  says,  that  in  all  cases  where  an  officer  is 
bound  upon  request  to  exercise  his  office,  if  he  does  not  do  it  upon 
request,  he  forfeits  it;  as  if  the  steward  of  a  manor  be  requested  bj 
the  lord  to  hold  a  court,  if  he  does  not  do  it,  it  is  a  forfeiture.  2d 
Tomlins,  669  and  70. 

The  governor,  lieutenant  governor,  and  all  civil  officers,  shall  be 
liable  to  impeachment  for  high  crimes  and  misdemeanors,  for  any 
misbehaviour  in  office,  for  corruption  in  procuring  office,  or  for  any 
act  which  shall  degrade  their  official  character;  but  judgement  in 
such  cases  shall*  not  extend  further  than  to  removal  from  office,  and 
disqualification  to  hold  any  office  of  honor,  profit  or  trust,  under  this 
State.  The  party  convicted  shall  nevertheless  be  liable  to  indict- 
ment, trial,  judgement  and  punishment,  according  to  law.  6th  S.  L.* 
356,  sec.  3. 

All  civil  officers,  whoso  authority  is  limited  to  a  single  election 
district,  a  single  judicial  district,  or  part  of  either,  shall  be  appointed, 
hold  their  office,  be  removed  from  office,  and  in  addition  to  liability 
to  impeachment,   may   be  punished  for  official  misconduct,  in  such 
manner  as  the  legislature,  previous  to  their  appointment^  may  provide. 
Ibid,  357,  sec.  4. 
be     ^^  ^"^  ^^^  ^^  officer  shall  become  disabled  from  discharging  the  duties 
declared       of  his  office,  by  reason  of  any  permanent  bodily  or  mental  infirmity, 
diMbuitjr.     his  office  may  be  declared  to  be  vacant,  by  joint  resolution  agreed  to 
by  two-thirds  of  the  whole  representation  in  each  branch  of  the  legis- 
lature; provided,  that  such  resolution  shall  contain  the  groundi  ftr 
the  proposed  removal,  and,  before  it  shall  pass  either  House,  a  co^ 
of  it  shall  be  served  on  the  officer,  and  a  hearing  be  allowed  Ki"^ 
Ibid,  sec.  5. 
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PATROL. 

l8t.  Who  are  Liable  to  Patrol  Duty,  and  Penalty  por  not 

Perfobmixo. 
2d.  How  Regulated. 
Sd.  Their  Powers  and  Duties. 
4th.  Their  Liabilities  and  Privileges. 

UU  Who  are  Liable,  S^c. 

All  free  white  aliens,  or  transient  persons,  above  the  age  of  eigh.  Aiiemand 
teen,  and  under  the  age  of  forty-five  years,  who  have  resided,  or  may  Sb'^IU  ii«m« 
hcreafler  reside  in  this  State,  for  the  term  of  six  months,  shall  imme-  du!^^ 
diately  thereaAer,  be  and  are  hereby  declared  to  be  subject  and  liable 
to  do  and  perform  all  patrol  and  militia  duty,  which  shall  or  may  be 
required  by  the  commanding  officer  of  the  beat  or  district,  in  which 
such  alien  or  transient  person  shall  reside,  and  be  subject  and  liable 
to  all  pains  and  penalties  inflicted  by  this  Act,  for  the  non-performance 
of  patrol  or  militia  duty;  any  law,  usage,  or  custom,  to  the  contrary 
thereof,  in  any  wise  notwithstanding;  no  officer,  either  of  infan- 
try, cavalry,  or  artillery,  shall  be  excused  from  the  peformance  of 
patrol  duty;  but  every  officer,  either  of  cavalry,  infantry,  or  artillery, 
and  every  private,  shall  be  liable  to  perform  patrol  duty  in  the  beat, 
under  the  captain  of  said  beat,  within  which  such  officer  or  private 
resides.  Provided  always,  that  nothing  contained  in  this  Act,  shall  be 
construed  to  extend  to  or  afiect  in  any  way  or  manner,  the  natural  born 
citizen  of  any  State,  or  potentate,  who  shall  be  actually  engaged  in 
war  with  the  United  States,  or  to  compel  such  alien  or  transient 
person,  to  serve  on  patrol  or  militia  duty,  out  of  the  particular  district 
of  the  regiment  to  which  he  shall  or  may  be  attached.  Act  1889, 58, 
sec.  Ist. 

It  shall  be  lawful  for  any  person  or  persons  hereby  declared  liable  i 


to  perform  patrol  duty,  to  send'any  able-bodied  white  man,  other  than  pAtroidutj, 
a  person  liable  to  do  duty  at  the  same  time,  between  the  aires  oftutMtiSU* 

M  Slid  p****^i*~ 

eighteen  and  sixty,  to  perform  patrol  duty  for  him  or  them;  and  if  for  n 
eaj  patrol  man  shall  neglect  or  refuse  to  perform  the  duty  required  of '^  ^ 
him  by  this  Act,  or  to  procure  a  substitute  to  perform  the  same,  with- 
out a  legal  excuse,  he  shall  forfeit  and  pay  a  fine  of  two  dollars  for 
each  and  every  such  default,  and  ten  per  cent,  on  his  general  tax  for 
the  year  preceding,  paid  by  him,  on  the  property  owned  by  him  in  the 
district  or  parish  in  which  he  is  a  defaulter,  to  be  inflicted  by  a  court 
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martial  of  the  regiment,  in  which  the  ofiender  may  reside.— Ibid, 
59,  sec.  9. 
Awbiteman      Everj  owner  of  any  settled  plantation,  shall  employ  and  keep  on 
-   r     such  plantation,  some  white  man  capable  of  performing  patrol  dutj, 


under  the  penalty  of  fi Ay  cents  per  head,  per  month,  for  each  and 
Penalty.  every  working  slave,  which  may  be  on  such  plantation,  to  be  reco- 
^  vered  by  indictment,  one  half  to  the  informer,  and  the  other  half  to 
the  use  of  the  State:  Provided^  always,  that  nothing  herein  conttined 
shall  be  construed  to  affect  any  person  or  persons,  who  reudei 
on  his,  her  or  their  plantation,  for  the  space  of  six  months  intbe}ear, 
or  who  shall  employ  less  than  fifleen  working  slaves  on  such  plaatB- 
tion,  or  any  owner  of  a  plantation  who  shall  reside  in  the  vicinity 
thereof,  and  shall  regularly  perform  patrol  duty  in  the  patrol  beat  in 
which  such  plantation  is  situated.     Act  1842 — 220. 

2(2.  HotD  Begtdated. 

oapuiiMof       It  shall  be  the  duty  of  the  captains,  or  officers  in  command  of  the 
niMUHiiiy^  several  beat  companies  in  this  State,  to  cause  their  respective  beats  to 
beats  Into      be  divided  into   convenient  patrol  districts,  which   divisions,  when 
SMrtetB.       made,  shall  be  permanent,  until  the  same  shall  be  altered  by  the  ma- 
jority of  the  officers  of  said  companies;  and  in  case  the  captain,  or 
officer  in  command,  of  any  beat  company,  shall  neglect  to  perform 
the  duty  herein  required  of  him,  he  shall  forfeit  and  pay  the  sum  of 
thirty  dollars,  to  be  recovered  in  any  Court  having  competent  jorii- 
diction.     Act  1889,  58,  sec.  2. 
Mskaom         It  shall  be  the  duty  of  the  commanding  officer  of  each   and  everj 
Mtroi  beat  company,  to  cause  to  be  made  out,  a  roll  for  eapb  patrol  district, 

which  shall  include  the  names  of  all  free  white  male  inhabitantf 
above  the  age  of  eighteen  years,  residing  within  the  said  patrol  dii- 
trict;  Provided^  that  nothing  herein  contained  shall  be  construed  to 
compel  any  male  inhabitant  of  any  beat  company,  to  perform  patrol 
duty,  either  in  person  or  by  substitute,  who  may  have  attained  the  ige 
of  forty-five  years  or  upwards,  and  who  shall  not  possess  any  slave  or 
slaves. — Ibid,  sec.  3. 
ab4 detail  I^  shall  be  the  duty  of  the  commanding  officer  of  each  and  eveiy 
8J3J"****beat  company,  at  every  petty  muster,  to  prick  off  from  the  roll  of 
each  patrol  district,  at  his  discretion,  any  number  of  persons,  who 
shall  peform  the  duty  hereinafler  prescribed,  until  the  next  regular  petty 
muster;  and  to  every  patrol,  the  commanding  officer  of  the  compaoj 
shall  appoint  some  prudent  and  discreet  person  a  commander;  and  in 
case  the  commanding  officer  of  the  company  aball  fail  to  prick  off 
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uch  patrol,  or  the  commanders  of  the  patrol  shall  fail  to  perform  the 
hities  herein  required  oftbem,  they  shall  respectively  forfeit  and  pay  a 
(um  not  exceeding  thirty  dollars. — Ibid,  sec.  4. 

Whenerer,  from  any  cause,  any  beat  company  in  any  district  or  Magiftraie to 
larish  in  this  State,  shall  be  without  commissioned  officers  for  the  earuincMM. 
term  of  three  months,  it  shall  be  the  duty  of  any  magistrate  of  the 
laid  beat,  on  information  of  any  of  the  inhabitants  thereof,  to  issue 
[Mtrol  warrants,  in  the  same  way  and  manner  as  company  officers  are 
required  to  do,  to  execute  the  patrol  duties  of  the  said  beat,  and  the 
taid  magistrate  shall  caate  returns  to  be  made  of  all  defaulters,  to  the 
sext  regimental  court  martial,  to  be  dealt  with  according  to  law. 
\ct  1849— 123. 

The  power  and  duty  of  regulating  and  superintending  the  patrol  Rggaiatioa 
within  the  several  incorporated  towns  and  villages  of  this  State,  he,  dutTin 
ind  the  same  are  hereby  vested  in  and  devolved  upon  the  municipal  ^iSlStt^ 
>olice  of  the  said  towns  and  villages,  who  are  hereby  vested  with  full  JhSrprtaei- 
powers  to  make  all  such  ordinances,  relative  to  the  time  and  manner '^ '^'''^ 
)f  performing  patrol  duty,  within  the  limits  of  the  said  towns  and  vil- 
lages,  necessary  to  preserve  the  peace,  good  order  and  safety  lof  the 
lame.     Act  1689,  61 — sec.  18. 

Sd.  Their  Powers,  4fc,  {See  Assemblies  and  Arms  ) 
It  shall  be  the  duty  of  the  commander  of  every  patrol,  at  least  at  p^    ^ 
often  as  once  a  fortnight,  to  call  out  the  patrol  under  his  command,  or iwroi  to 
and  to  take  up  all  slaves  who  may  be  found  without  the  limits  of  their  men,  jm. 
owner's  plantation,  under  suspicious  circumstances,  or  at  a  suspicious 
distance  therefrom,  and  to  correct  all  such  slaves  by  a  moderate  whip- 
ping with  a  switch  or  cowskin,  not  exceeding  twrnty  lashes,  unless, 
the  said  slave  shall  have  a  ticket  or  leiter  to  shew  the  reasonableness 
3f  his  or  her  absence,  or  shall  have  some  white  person  in  company  to 
{iTe  an  account  of  the  business  of  such  slave  or  slaves;  and  if  any 
vhite  man  shall  beat  or  abuse  any  slave,  quietly  and  peaceably  being 
n  his  roaster's  plantation,  or  found  any  where  without  the  same  with 
i  lawful  ticket,  he  shall  forfeit  the  sum  of  fifly  dollars,  to  be  recovered 
by  the  owner,  and  to  his  use,  by  action  of  debt,  besides  being  liable 
:o  the  owner  in  an  action  of  trespass  for  damages.     Act  1839,  58, 
lec*  5. 

The  said  patrols,  in  their   respective  divisions,  shall  have  power, 
and  they  are  hereby  authorized  and  required,  to  enter  into  any  disor- 
derly house,  vessel  or  boat,  suspected  of  harboring,  trafficking,  or  ^ 
damliDg  with  negroes,  whether  the  same  be  occupied  by  white  pertooi, 
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free  negroes,  mulattoes,  mustizoes,  or  slaves,  and  to  apprehend  aod 

correct  all  slaves  found  there,  by  whipping,  as  herein  before  directed; 

and  the  said  patrols  are   moreover  authorized  and  required  to  gi?e 

information  to  a  magistrate,  of  such    white  persons,   free  negroes, 

mulajtoes,  or  mustizoes,  as   may  be  found  in  such  house,  vessel  or 

boat,  and  to  detain  in  their  possession  such  produce  or  articles  for 

trafficking,  as  may  be  found  in  such  house,  vessel  or  boat,  if  such 

detention  be  authorized  by  any  three  freeholders,  or  by  any  justice 

of  the  peace,  until  the  same  shall  be  recovered,  according  to  law. 

Audit  shall  be  the^duty  of  the  owner  of  each  vessel  or  boat,  navigating 

the  public  rivers  or  canals  of  this  State,  to  keep  and  produce  to  the 

magistrates  or  patrols,  who  may  demand  it,  a  list  of  all  the  negroee, 

composing  the  crew  of  said  vessel,  with  their  owner's  names,  and  a 

description  of  their  persons. — Ibid,  sec.  6.  * 

c«ptaiiiiof       Each  captain  of  patrol,  shall  make  a  return,  on  oath,  of  the  per- 

mmktretnnwformance  of  the  duties  of  his  office,  as  a  commander  of  such  patroUo 
on  oaUk  .  . 

the  captain  or  officer  commanding  the  beat  compsny,  at  the  regular 

time  required  by  this  Act,  under  the  penalty  of  a  fine  of  twenty  del- 

lars.-^Ibid,  sec.  10. 

,  4<A.  LiahilUies. 

Ctomnwnden     The  commander  of  every  patrol,  shall  have  power  to  keep  the  men 

mtoTaordJ,  Under  his  command,  in  good  order  and  demeanor,  during  their  term 

of  service;  and  in  case  any  patrol   man  shall   misbehave  himself,  or 

neglect  or  disobey  the  orders  of  his  commander,  he  shall  be  subject 

to  a  fine  of  not  less  than  two  dollars,  nor  more  than  twenty,  to  be 

imposed  by  a  court  martial.     Act  1839.  59,  sec.  7. 

Coamiuiden     If  any  captain  of  a  patrol,  shall  act  disorderly  while  on  duty,  so  as 

r«t«ra4      ^^  defeat  the  orderly  performance  or  execution  of  the  patrol  laws, 

^^JU^'^^  agreeable  to  the  true  intent  and  meaning  thereof,  he  shall  be  liable 

to  be  returned  by  cither  of  the  members  of  his  patrol,  or  other  person 

competent  to  give  evidence,  to  the  commanding  officer  of  the  beat, 

who  shall  return  him  to  a  court  martial  for  trial;  and  upon  sufficient 

evidence  being  given  of  the  charge,  such  captain  of  the  patrol  shall 

be  subject  to  a  fine  of  not  less  than  five,  nor  more  than  fifty  dollars.— 

Ibid,  sec.  8. 

Bmipikm        Exemption  from  the  payment  of  toll  at  every  bridge,  ferry  and  turn- 

t^r^^^     pike  road,  now  and  hereafter  chartered,  shall  be,  and  ia  hereby 

granted  to  every  person  travelling,  in  the  performance  of  patrddutj. 

Ibid,  sec.  16. 
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The  captain  or  commanding  officer  of  a  company^  the  leader  of  aDeAiiUt«nto 
patrol,  and  an j  person  declared  liable  by  this  Act,  to  perform  patrol  muida 


duty,  who  shall  neglect  or  refuse  to  perform  the  duty  required  by  this  martiaL 
Act,  shall  be  summoned  to  and  tried  by  the  same  courts  martial, 
ordered  for  the  trial  of  officers,  non-commissioned  officers,  and  pri- 
vates of  the  militia;  and  execution  shall  be  issued,  and  collection 
made,  in  the  same  manner  as  for  military  fines.    Ibid,  sec.  17. 

If  any  person  or  persons,  shall  commence  an  action  against  any  Fmoni  nw- 
patrol,  for  any  trespass  by  him  committed,  in  carrying  into  execution  toiw  luut 
the  proWsions  of  this  Act,  and  at  the  trial  thereof  shall  fail  to  recover  c 
any  damage,  he,  or  they,  shall  be  liable  and  adjudged  to  pay,  to  the 
party  so  sued,  treble  costs.    Ibid,  sec.  19. 


PEACE. 

[See  SuRiTT  For.] 

PERJURY  AND  SUBORNATION. 
IbL  What  is. 

2d.     EVIDBNCE  OF. 
8d.     PuiaSHMSNT. 

Perjury,  by  the  common  law,  appears  to  be  a  wilfiil  false  oath  by  p^,^  , 
one  who,  being  lawfully  required  to  depose  the  truth  in  any  proceed- ttecoaynai 
ing  in  a  court  of  justice,  swears  absolutely  in  a  matter  of  some  conse- 
quence to  the  point  in  question,  whether  he  be  believed  or  not.     2d 
Ruuell,  517. 

But  by  Act  of  1833,  6th  S.  L.,  485,  any  person  who  shall  wilfully 
and  knowingly  swear  falsely,  in  taking  any  oath,  now,  or  at  any  time 
hereafter,  required  by  law,  and  administered  by  any  person  directed 
or  permitted  to  administer  such  oath,  shall  be  deemed  guilty  of  per- 
jury. 

Subornation  of  peijury,  by  the  common  law,  is  anofience  in  procu-'gaboniatioa 
ring  a  man  to  take  a  false  oath  amounting  to  peijuiy,  who  actually  {be^^SSnoa 
takes  such  oath.    But  itseems  clear  that  if  the  person,  incited  to  take^^* 
55 
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such  tak  oatb,  do  not  actually  take  it,  the  person  by  whom  be  wu  so 
incited  is  not  guilty  of  subornation  or  perjuiy;  yet  it  is  certain  that 
he  is  liable  to  be  punished,  not  only  by  fine,  but  also  by  in&mouB  cor. 
poral  punishment.     2d  Russell,  517. 
A  man  may      It  has  been  said  that  no  oath  will  amount  to  peijury,  unless  it  be 
^peijnry  in  sworn  absolutely  and  directly,  and,  therefore,  that  he  who  sweani 
SS^^SbT'      thing  according  as  he  thinks,  remembers,  or  believes,  cannot,  in  ros- 
fSS^i,!     pect  to  such  an  oath,  be  found   guilty  of  peijury.     But  De  Grey, 
*'**'  Ld.  C.  J.,  appears  to  have  laid  down  a  different  doctrine.    And 

Lord  Mansfield,  C.  J.,  is  stated  to  have  said,  '*it  is  certainlj 
true  that  a  man  may  be  indicted  for  perjury  in  swearing  that 
he  believes  a  fact  to  bo  true  which  he  must  know  to  be  fiilse."  It  is 
further  said  that,  upon  this  question  being  agitated  in  the  Court  of 
Common  Pleas,  all  the  judges  were  unanimous  that  belief  was  to  be 
considered  as  an  absolute  term,  and  that  an  indictment  might  he  suppor- 
ted upon  such  a  statement.     2  Russell,  518. 

2d,  Evidence  of. 

Two  w hue      ^^  cases  of  perjury  two  witnesses  are  required,  as  well  to  prove 
•  the  facts  sworn  to.  as  the  falseness  of  the  oath.     State  vs.  Howard^ 
4th  M'Cord,  159.     But  one  witness  is  sufiicient  if  he  be  corroborated 
by  material  circumstances. 

The  party  prejudiced  by  the  perjury  is  a  competent  witness.  So 
also  is  a  witness  who  has  before  sworn  to  the  same  fitct,  or  is  hianelf 
indicted  for  perjury. 

Zd.  Punishment. 

The  punishment  of  peijury  and  subornation  at  common  law,i8fiDet 
imprisonment,  and  never  more  to  be  capable  of  bearing  testimooy* 
BrStetiits  ^"^  ^^®  Statute  5th  Eliz.,  ch.'o,  (2d  S.  L.,  348,)  inflicto  the  penalty 
SLBttccs.  of  perpetual  infamy,  and  a  fine  of  £40  on  the  suborner,  and  in  de&olt 
of  payment,  imprisonment  for  six  months,  and  to  stand  with  both  ean 
nailed  to  the  pillory.  And  for  peijury  itself,  the  punishioent  by  ths 
said  statute  is,  imprisonment  for  six  months,  perpetual  infitmy,  aid  a 
fine  of  £20,  or  to  have  both  ears  nailed  to  the  pillory. 

Besides  the  punishment  already  to  be  inflicted  by  law  for  so  great 

fonwon      crimes,  it  shall  and  may  be  lawful  for  the  Court  or  judge  before  whom 

SBLnotheany  person  shall  be  convicted  of  wilful  and  corrupt  peijury  or  subor* 

cotnctkMk   nation  of  perjury,  according  to  the  laws  now  in  being,  to  order  and 

send  such  person  to  the  house  of  correction,  there  to  be  kept  to  haid 

labor  for  any  term  or  time,  not  exceeding  the  term  of  seren  yean* 


Putjr 


At 
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8d  S.  L.«  470,  «ec.  4.    To  which  is  added  by  Act  of  1638,  Gth  £)•  L., 
485,  whipping  on  the  bare  back,  within  the  discretion  of  the  Court. 


POWER   OF   ATTORNEY. 
[See  Attorkit.] 


RAPE. 

Ist.  Or  Rape. 

2d.    Carnal  Knowlbdos  of  Female  Childrsn. 

8d.    Assault,  with  Intent  to  Commit  a  Rape. 

1st.  Of  Rape. 

Rape  has  been  defined  to  be  the  baring  unlawful  and  carnal  know-|^^|,^ 
ledge  of  a  woman,  by  force,  and  against  her  will.     Ist  Russell,  556. 

It  is  the  essential  character  of  this  crime,  that  it  must  be  against 
the  will  of  the  female  on  whom  it  is  committed.  And  if  a  woman  boMiMidw 
beguiled  into  her  consent  by  any  artful  means,  it  will  not  be  a  rape, 
and  therefore  having  carnal  knowledge  of  a  married  woman,  under 
circumstances  which  induced  her  to  suppose  it  was  her  husband,  was 
held  by  a  majority  of  judges  not  to  be  a  rape.  However,  the  crime 
is  DOt  mitigated  by  shewing  that  the  woman  yielded,  at  length,  to 
▼iolence,  if  her  consent  was  obtained  by  duress  or  threats  of  murder; 
Bor  will  any  subsequent  acquiescence  on  her  part  do  away  the  guilt 
of  the  ravisher;  and  it  is  no  defence  to  shew  that  the  prosecutrix  was 
taken  at  first  with  her  own  consent,  if  she  was  afterwards  forced 
against  her  will.  The  circumstance  of  the  woman's  generally 
aubmitting  to  illicit  intercourse,  will  not  diminish  the  guilt' 
of  her  ravisher,  because  she  is  still  under  the  protection  of  the 
law,  and  must  not  be  deprived  of  the  opportunity  of  repentance* 
Formerly  it  was  said  to  be  no  rape  for  a  man  to  have  forcible 
knowledge  of  his  own  concubine;  but  the  law  now  presumes 
the  possibility  of  her  return  to  virtue.  A  man  cannot,  indeed,  be 
himself  guilty  of  a  rape  on  his  own  wife,  for  the  matrimonial  consent 
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cannot  be  retracted;  but  be  maj  be  criminal  in  aiding  and  abetting 
others  in  such  a  design.    4th  Blackstone,  213,  (note.) 
ofaidi  All  who  are  present,  aiding  and  assisting  a  man  to  commit  a  rape, 

riM.  are  principal  offenders  in  the  second  degree,  whether  thej  be  men  or 

women;  and  they  are  also  ousted  of  clergy.  And  there  may  be 
accessaries  before  and  after  in  this  offence;  for  though  it  may  be  made 
felony  by  a  statute,  which  speaks  only  ot  those  who  commit  the 
offence,  yet  accessaries,  before  and  after,  are  consequentially  included: 
but  such  accessaries  are  not  subject  to  capital  punishment,  lit 
Russell,  557. 

The  party  ravished  may  give  evidence  upon  oath,  and  is  in  kw  a 
competent  witness ;  but  the  credibility  of  her  testimony,  and  how 
far  forth  she  is  to  be  believed,  must  be  left  to  the  jury  upon  the  cir- 
cumstances of  fact  that  concur  in  that  testimony.  For  instance;  if 
the  witness  be  of  good  fame;  if  she  presently  discovered  the  offence, 
arid  made  search  for  the  offender;  if  the  party  accused  fled  for  it;  theie 
and  the  like  are  concurring  circumstances  which  give  greater  proba- 
bility to  her  evidence.  But,  on  the  other  side,  if  she  be  of  evil  ftme, 
and  stand  unsupported  by  others;  if  she  concealed  the  injury  for  any 
considerable  time  after  she  had  opportunity  to  complain;  if  the  place, 
where  the  fact  was  alleged  to  be  committed,  was  where  it  was  possi- 
ble she  might  have  been  heard,  and  she  made  no  outcry;  these  and 
the  like  circumstances  carry  a  strong,  but  not  conclusive  presumption, 
that  her  testimony  is  false  or  feigned.     4th  Bla<ikstone,  214. 

By  the  Statute  18  Elizabeth,  ch.  7th,  the  punishment  of  rape  is, 
death  without  benefit  of  clergy.    2d  S.  L.,  498. 

2d.  Carnal  Knowledge  of  Fenude  Children. 

If  any  person  shall  unlawfully  and  carnally  know  and  abuse  aoj 
woman  child  under  the  age  of  ten  years,  every  such  unlawiiil  and 
Se'ageof'  <^>'nal  knowledge  shall  be  felony,  and  the  offender  thereof  being 
£ii  be^  duly  convicted,  shall  suffer  as  a  felon  without  allowance  of  clergy.  3d 
wooj.        S.  L.,  499,  sec.  4th. 


To  knows 
woman  cu> 


BynwMli 


Sd.  AssauUy  with  intent  to  commit  a  Rape. 

Where  there  is  no  reason  to  expect  that  the  facts  and  circamatancef 
of  the  case,  when  given  in  evidence,  will  establish  that  the  crime  of 
rape  has  been  completed,  the  proper  course  will  be,  to  prefer  as 
indictment  at  common  law,  for  an  assault  with  intent  to  ravish;  wbicb 
offence,  thongh  only  a  misdemeanor,  yet  is  one  of  a  very  aggravated 
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nature  y  and  has,  in  many  instances,  been  visited  with  exemplary  pun- 
ishment,    1st  Russell,  563. 

Any  slave  or  it^^  person  of  color,  who  shall  commit  an  assault  and  ^^J^^ 
battery  on  a  white  woman,  with  intent  to  commit  a  rape,  or  being  Pj[j^<^ 
thereof  convicted,  shall  suffer  death,  without  the  benefit  of  clergy. 
Act  1643,  258. 


RECOGNIZANCE. 

A  recognizance  is  an  obligation  of  record,  which  one  enters  into 
before  tome  court  of  record,  or  magistrate  duly  authorized,  with  con- 
dition  to  do  some  particular  act,  as  to  appear  at  the  assizes,  to  keep 
the  peace,  or  the  like^— 3d  Tom.,  297. 

Ist.  RsamsiTEs  of  a  Recognizance. 

2d.     How  ESTSBATED. 

dd.   Of  Discharge  of. 
4tb.  General  Form  of. 

1^.  Requisites  of,  ^c. 
In  all  recognizances,  acknowledged  since  the  twenty-sixth  day  of  Made  pn^ 
March,  one  thousand  seven  hundred  and  eighty-four,  or  which  shall  etata. 
hereafter  be  acknowledged,  by  any  person,  for  keeping  the  peace,  or 
good  behavior,  or  for  appearing  as  a  party,  surety  or  witness,  at  any 
Court  of  criminal  jurisdiction  within  this  State,  the  sum  or  sums  of 
money  in  which  any  such  person  shall  be  bound  shall  be  made,  and 
payable,  to  the  State,  in  aid  of  the  revenue  thereof;  and  every  suchsigBadby 
recognizance  shall  be  good  and  effectual  in  law,  ptovided  it  be  signed  ui4  MrZtad 
by  every  party  thereto,  and  also  acknowledged  in  the  presence  of  ajSli^^^ 
judge  or  justice  of  peace,  who  shall  certify  such  acknowledgment, 
otherwise  such  recognizance  shall  be  void.     5th  S.  L.,  13. 

Though  a  recognizance  portends  to  be  a  sealed  instrument,  yet  ageainot 
seal  is  not  absolutely  necessary  to  give  it  validity.    State  vs.  Foot,  c*"""""^* 
oZ.,  2d  M.  C.  R.,  123. 

It  must  contain  the  name,  place  of  abode,  and  trade  or  calling,  both  NiBMb  tie. 
of  principal  and  sureties,  and  the  sums  in  which  they  are  bound.  ^ '"^"** 
And  it  is  most  commonly  subject  to  a  condition,  which  is  either  endor- 
sed or  under- written,  or  contained  within  the  body  of  it;  upon  the 
performance  of  which  the  recognizance  shall  be  void.    Grimke,  d67. 
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2d.  How  Estreated. 

Bel.  flu,  to  Whenever  any  such  recognizance  shall  become  forfeited  by  non-com* 
pliance  with  the  condition  thereof,  the  attornej-geneial,  or  olber 
person  acting  for  him,  shall,  without  delay,  issue  a  sdre  faeioii  \o 
summon  every  party  bound  in  such  forfeited  recognizance,  to  be  and 
appear  at  the  next  enbuing  court  of  sessions,  to  shew  cause,  if  anj 
he  hath,  why  judgement  shoild  not  be  confirmed  against  him;  and  if 
any  person,  so  bound,  fail  to  appear,  or  appearing,  shall  not  give  locb 
reason  for  not  performing  the  condition  of  such  recognizance  as  the 
Court  shall  deem  sufficient,  then  the  judgement  on  such  recogniiance 
shall  be  confirmed.     5th  S.  L.,  13,  sec.  1. 

If  ijiudgwi       In  every  case  where  any  such  recognizance  shall  be  adjudged 

fl.  fk.  to*  so  forfeited,  or  where  any  fine  shall  be  imposed  by,  or  recovered,  ibr 
the  use  of  the  State,  in  any  district  or  county  court,  or  before  ajustice, 
if  the  party  incurring  such  fine  or  forfeiture,  shail  fiiil  to  pay  downtlM 
same,  with  the  cost  of  prosecution,  then  a  writ,  in  nature  of  a  j(en 
facias  t  shall  issue,  by  virtue  of  which,  the  sheriff  or  his  deputy  shall 
sell  (in  the  same  manner  as  property  is  sold,  under  execution,  in  eiril 
cases,)  so  much  of  such  offender's  estate,  real  or  personal,  as  may  be 
necessary  to  satisfy  the  fine  or  forfeiture,  and  also  the  costs  of  prow- 
cution,  and  also  the  reasonable  charges  of  taking,  keeping  and  selling 
such  property,  returning  the  overplus,  if  any,  to  the  ofiender,  togedier 
with  a  bill  of  the  fine  or  forfeiture,  with  costs  and  charges,  if  he  require 
it;  but  the  sheriff  shall  sell  every  other  part  of  the  personal  eatate 
before  he  shall  sell  any  negroes. — Ibid. 

Onratoraof  And  if  the  sheriff  or  his  deputy  return  on  oath  that  such  oflbnder 
refiiseth  to  pay,  or  hath  not  any  property,  or  not  sufficient  whereooto 
levy,  then  a  writ  ot  capias  ad  satisfaciendum  shall  issue,  whereby  he 
shall  be  committed  to  the  common  jail,  until  the  forfeiture,  costs  and 
charges  shall  be  satisfied;  entitled,  however  to  the  privilege  of  nuol- 
vent  debtors. — Ibid. 

If  any  person  shall  forfeit  a  recognizance  from  ignorance  or  miA- 
voidable  impediment,  and  not  from  wilful  default,  the  court  of  sessiona 
may,  on  affidavit,  stating  the  excuse  or  cause  thereof^  remit  the  whole 
or  any  part  of  the  forfeiture,  as  may  be  deemed  reasonable.  5th  8.  Lf 
page  14th.  But  this  discretion  does  not  extend  to  cases  of  wilfbl 
de&uh.     State  vs.  Heyward;  Mss.,  Dec,  1819. 

dd.  Of  Discharge  of. 
The  defendant  entered  into  a  recognizance,  '^rsonally  to  appear 
before  the  next  court  of  sessions,"  to  answer  to  a  bill  of  indictment  for 


e«n«to 
iaiae. 


Court  may 
remit. 
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t  on  one  Cunningham;  at  the  subsequent  January  term  he 
;ted,  and  the  bill  was  traversed  by  counsel:  at  a  subsequent 
attorney  general  entered  a  nol.  pros,  on  the  indictmenty 
out  another.  A  motion  was  made  on  the  part  of  the  bail 
ge  him  from  his  liability,  on  the  ground  that  the  defendant 
rmed  the  condition  of  the  recognizance;  the  motion  was 
Y  the  presiding  judge,  but  on  a  motion  to  reverse  the  order, the 
Id,  that  the  undertaking  of  the  bail  was,  that  his  principal 
rsonally  appear  and  abide  the  final  termination  of  the  case; 
"averse  of  the  case,  by  an  attorney,  was  no  more  a  perfbrm- 
le  undertaking  than  an  appearance  or  plea  would  be  in  a 
»n:  that  the  entry  of  a  noL  pros.^  by  the  attorney  general, 
I  final  termination  of  the  case,  as  he  might,  in  his  discretion, 
another  bill,  which  the  defendant  would  be  still  bound  by  his 
nee  to  answer,  and  reversed  the  order  of  the  circuit  judge. 
Haskett;  Riley's  cases,  97. 

case  of  the  State  vs.  Le  Cerf,  1st  Bailey,  410,  it  was  held. 
Tender  to  a  deputy  sheriffor  constable  of  the  principal,  bound 
^nizanoe  by  the  surety,  did  not  discharge  the  recognizance, 
3nder,  in  such  a  case,  must  be  to  some  officer  who  may  com- 
rincipal,  or  take  another  recognizance.  This  rule  recognizes 
the  practice  of  magistrates  to  admit  of  surrender  to  them- 
id  taking  other  surety,  or  committing  the  principal. 

Ath.  General  Form  of, 
F  South-Carolina. 

remembered,  that  on  the  day  of  in  the  year  of  our 

e  thousand  eight  hundred  and  ,  personally  appeared 

id  C.  D.,  before  me,  Magistrate,  in  and  for  the  said 

ho  acknowledged  themselves  indebted  to  the  State  of  South 
,  that  is  to  say,  the  said  A.  B.  in  the  sum  of  doUaxa;  and 

C.  D.  in  the  sum  of  dollars,  like  money,  to  be  levied  of 

arate  lands  and  tenements,  goods  and  chattelsi  respectively, 
r  the  use  of  the  said  State,  if  the  above  mentioned  A.  B.  ahall 
e  performing  the  condition  underwritten, 
ondition  of  this  recognizance  is  such,  that  if  the  said 
rsonally  appear  before  the  Court  of  General  Sessions  for  the 
>f  in  the  State  aforesaid,  to  be  holden  at  the  usual  place 

ature,  on  the  Monday  in  ,  then  and  there  to 

and  to  do  and  receive  what  shall  be  eiyoined 
[^ourt,  and  not  to  depart  the  Court  without  license:  and  in  the 
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mean  time,  that  the  said  do  keep  the  peace  of  the.  State, 

and  be  of  good  behavior  towards  all  the  citizens  thereof,  and  Mpe* 
cially  towards  the  said  ;  then  this  recognizance  to  be  poll 

and  void,  or  else  to  remain  in  fiill  force  and  virtue. 
Taken  and  acknowledged,  the  day  and  } 
year  above  written,  before  me,     ) 
E.  F. 

Magistrate. 

A.    B.  [L.8.] 

C.  D.  [i.  8.] 


RENT. 
[See  Lah DLORD  akd  Tbh aivt.] 


REPLEVIN. 

[See  DuTBBSs.] 


RESCUE, 


Is  the  knowingly  and  forcibly  freeing  another  from  impnsonment  or 
arrest. 
Of  the  pro- '  The  sheriff's  return  of  a  rescue,  is  not  of  itself  sufficient  to  put  tko 
VSmff^  party  to  answer  for  it  as  a  felony,  without  indictment  or  presentment 
And  it  is  the  better  opinion,  that  he  who  rescues  one,  imprisoned  ftr 
felony,  cannot  be  arraigned  for  such  offence  as  a  felony,  until  the  prin- 
cipal oflender  be  first  attainted;  unless  the  person  rescued  wen 
imprisoned  for  high  treason,  in  which  case,  the  rescuer  may  be  imme- 
diately arraigned;  all  being  principals  in  high  treason.  But  it  is  Mid 
that  he  may  be  immediately  proceeded  against  for  a  misprision  only,  if 
the  king  please:  and  if  the  principal  be  discharged,  or  found  gnit^ 
only  of  an  offence,  not  capital,  such  as  petit  larceny,  &c.,  though  tbe 
rescuer  cannot  be  charged  with  felony,  yet  he  may  be  fined  and  impri- 
soned for  a  misdemeanor*    1st  Russell,  384. 
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The  rescoe  of  one  apprehended  for  treason  ia  itself  treason :  andoftbepan 
the  party  rescuing  one  in  custody  for  felony,  or  suspicion  of  felony,  a  raseae. 
will,  as  we  have  seen,  be  guilty  of  a  crime  of  the  same  kind;  though 
not  in  all  cases  punishable  in  the  same  degree;  for  the  rescuer  will  be 
entitled  to  his  clergy,  though  the  crime  of  the  prisoner  rescued  were 
not  within  clergy. — lb. 

The  rescue  of  a  prisoner,  in  any  of  the  superior  Courts,  committed  or  aiding  m 
hy  the  justices,  is  a  great  misprision;  for  which  the  party,  and  the  Su^' *" 
prisoner,  (if  assenting),  will  be  liable  to  be  punished  by  imprisonment 
for  life  I  though  no  stroke  or  blow  were  given.     lb.,  385. 


RESISTING  AN  OFFICER. 

The  obstructing  the  execution  of  lawful   process  is  an    offence  a  putjr  op- 
^^inst   public  justice  of  a   very  high   and   presumptuous  nature  ;  amfuMn 
^nd  more  particularly  so   when   the   obstruction    is  of    an    arrest  ceai,     ***^ 
txpon  criminal   process.     So    that   it    has  been    holden    that   the         ** 
party  opposing  an  arrest  upon  criminal  process  becomes  thereby  par- 
biceps  criminis^  that  is,  an  accessary  in  felony,  and  a  principal  in  high 
^reason.     1st  Russell,  360. 

But  in  ordinary  cases  where  the  offence  committed  is  less  than  felo- 
ny, the  obstruction  of  officers  in  the  apprehension  of  the  party,  will 
l>e  only  a  misdemeanor,  punishable  by  fine  and  imprisonment.  lb.  361. 

It  should  be  observed,  that  a  party  will  not  be  guilty  of  this  ofienceThe 
of  obstructing  an  officer,  or  the  process  which  such  officer  may  be  ^i  to  makT 
^boat  to  execute,  unless  the  arrest  is  lawful.  And  in  an  indictment  ^^dCu^ 
lor  this  ofience,  it  must  appear  that  the  arrebt  was  made  by  proper  au-  '*™®^***"* 
thority.  Thus,  where  an  indictment  for  an  assault,  false  imprisonment, 
mid  rescue,  stated  that  the  judges  of  the  Court  of  record  of  the  town  and 
county,  &c.,  of  P.,  issued  their  writ,  directed  to  T.  B.,  one  of  the 
Serjeants  at  mace  of  the  said  town  and  county,  to  arrest  W.,  by  virtue 
of  which  T.  B.  was  proceeding  to  arrest  W.  within  the  jurisdiction 
of  the  said  Court,  but  that  the  defendant  assaulted  T.  B.  in  the  due 
execution  of  his  office,  and  prevented  the  arrest;  the  Court  held  that 
it  was  bad,  as  it  did  not  appear  that  T.  B.  was  an  officer  of  the  Court; 
«i  seijeant  at  mace  exvi  terminh  meaning  no  more  than  a  person  who 
carries  a  mace  for  some  one  or  other.  And  the  Court  also  held  that 
there  could  not  be  judgement,  afler  a  general  verdict  on  such  a  count, 
WLB  for  a  common  assault  and  false  imprisonment;  because  the  jury 
56 
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must  be  taken  to  have  found  that  the  assault  and  imprisonment  vrere 
for  the  cause  therein  stated;  and  that  cause  appeared  to  have  been 
the  attempt  by  the  officer  to  make  an  illegal  arrest.  Lord  EUenbor- 
oughy  C.  J.,  said,  '^process  ought  always  to  be  directed  to  a  proper 
^  known  officer;  otherwise,  if  it  may  be  directed  to  any  stranger,  it 

might  be  resisted  for  want  of  knowledge  that  the  party  is  an  officer  of 
the  Court.    Then,  taking  the  whole  count  together,  the  jury  in  efiect 
find  that  there  was  an  assault  and  imprisonment,  but  committed  under 
circumstances  which  justified  the  defendant.     For  if  a  man  without 
authority  attempt  to  arrest  another  illegally,   it  is  a  breach  of tlie 
peace;  and  any  other  person  may  lawfully  interfere  topreTentit, 
doing  no  more  than  is  necessa^  for  that  purpose;  and  nothing  further 
appears  in  this  case  to  have  been  done."     lb.,  362. 
Butwbtra        ^^^  where  the  process  is  regular,  and  executed  by  the  proper  offi* 
^yjl^*"  cer,  it  will  not  be  competent  even  for  a  peace  officer  to  obstruct  him, 
eMcSiiMor  ^°  ^^®  ground  that  the  execution  of  it  is  attended  with  an  affiraj  and 
ed^'San^  disturbance  of  the  peace;  for  it  is  an  established  principle  that  if  one, 
apeSee^  having  a  sufficient  authority,  issue  a  lawful  command,  it  is  not  in  the 
inie^MeaS  power  of  any  other,  having  an  equal  authority  in  the  same  respect,  to 
qflKff  mdSi  ^""^  ^  contrary  command;  as  that  would  be  to  legalize  confusion  and 
^2^^      disorder.   The  following  case  upon  an  indictment  for  an  assault  and  res- 
cue, proceeded  upon  this  principle.     Some  sheriff's  officers  htTing 
apprehended  a  man  by  virtue  of  a  writ  against  him,  a  mob  collected,  and 
endeavored  by  violence  to  rescue  the  prisoner.     In  the  course  of  the 
scuffle,  which  was  at  ten  o'clock  at  night,  one  of  the  bailiffi,  hsTing 
been  violently  assaulted,  struck  one  of  the  assailants,  a  woman,  and 
it  was  thought  for  some  time  that  he  had  killed  her;  whereupon,  and 
before  her  recovery  was  ascertained,  the  constable  was  sent  for,  and 
charged  with  the  custody  of  the  bailiflf  who  had  struck  the  woman. 
The  bailiffs,  on  the  other  hand,  gave  the  constable  notice  of  their 
authority,  and  represented  the  violence  which  had  been  previooal/ 
offered  to  them;  notwithstanding  which,  the  constable  proceeded  to 
take  them  into  custody  upon  the  charge  of  murder,  and  at  first  ofiaied 
to  take  care  also  of  their  prisoner;  but  their  prisoner  was  soon  leacoed 
from  them  by  the  surrounding  mob.    The  next  morning,  the  woman 
having  recovered,  the  bailiffi  were  released  by  the  constable.    Upoo 
these  facts,  Heath,  J.,  was  clearly  of  opinion,  that  the  constaUeand 
bis  assistants  were  guilty  of  the  assault  and  rescue,  and  directed  the 
jury  accordingly. — lb. 
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RESTITUTION  OF  STOLEN  GOODS. 

I 

lit  Rbcaftion  or  Suit. 

2d.    Rbbtitution  by  the  Court. 

1st.  Recaption  or  Suit. 
A  party  whose  goods  have  been  stolen,  may  peaceably  retake  them  ownar  mij 
lerever  he  happens  to  find  them,  unless  a  new  property  has  been'"^^ 
quired  therein.     Or  if  the  felon  be  convicted  and  pardoned,  or  beorMi^aa 
owed  his  clergy,  the  party  robbed  may  bring  trover  against  him'*''*"^ 
his  goods,  and  recover  satisfaction  in  damages.     But  such  action 
8  Dot  before  prosecution;  for  so  felonies  would   be  made   up  and 
ded;  and  also  recaption  is  unlawful,  if  it  be  done  with  intention  to 
other  or  compound  the  larceny.     4th  Blackstone,  364. 

2d.  Restitution  by  the  Court, 
Dn  a  conviction  of  larceny  in  particular,  the  prosecutor  shall  have 
Utution  of  his  goods,  by  virtue  of  the  Statute  21  Hen.  VIII.,  ch.umortiiier. 

For  by  the  common  law  there  was  no  restitution  of  goods  upon 
indictment,  because  it  is  at  the  suit  of  the  king  only;  and  therefore 
>  party  was  enforced  to  bring  an  appeal  of  robbery,  in  order  to 
re  his  goods  again.  But,  it  being  considered  that  the  party  prose- 
ing  the  offender  by  indictment,  deserves  to  the  full  as  much  to  be 
^uragement  as  he  who  prosecutes  by  appeal,  thb  statute  was 
de,  which  enacts,  that  if  any  person  be  convicted  of  larceny,  by 
I  evidence  of  the  party  robbed,  he  shall  have  full  restitution  of  his 
•ney,  goods,  and  chattels;  or  the  value  of  them,  out  of  the  offender's 
^dsy  if  he  has  any,  by  a  writ  to  be  granted  by  the  justices.  And 
»  construction  of  this  Act  having  been  in  great  measure  conforma- 
» to  the  law  of  appeals,  it  has  therefore  in  practice  superseded  the 
i  of  appeals  of  larceny.  For  instance;  as  formerly  upon  appeals,  so 
w  upon  indictments  of  larceny,  this  writ  of  restitution  shall  reach 
i  goods  sa  stolen,  notwithstanding  the  property  of  them  is  endea- 
red to  be  altered  by  sale  in  market  overt.  And  though  this  may 
3m  somewhat  hard  upon  the  buyer,  yet  the  rule  of  law  is  that 
poliaius  debet^  ante  omnia,  restUui;*^  especially  when  he  has  used 
the  diligence  in  his  power  to  convict  the  felon.  And,  since  the 
Be  is  reduced  to  this  hard  necessity,  that  either  the  owner  or  the 
yer  must  suffer,  the  law  prefers  the  right  of  the  owner,  who  has 
ne  a  meritorious  act  by  pursuing  a  felon  to  condign  punishment,  to 
)  right  of  the  buyer,  whose  merit  is  only  negative,  that  he  has  been 


NotwlUiiUui- 


444  LAW  OF  MAGISTRATES. 

guilty  of  no  unfair  transaction^  And  it  is  now  unal  fixrtkeCooit, 
upon  the  conviction  of  a  felon,  to  order  (without  ebj  writ)  fmiwBitn 
restitution  of  such  goodi^,  as  are  brought  into  Court,  to  be  midito 
the  several  prosecutors.  4th  Blackstone,  868« 
Not  if  party  Yet  if  it  shall  appear  to  the  Court,  that  the  party  has  been  goikj 
jminegii-  ^f  g^^gg  neglect  in  prosecuting,  it  seeoaeth  that  in  such  case  he  idi 
not  be  entitled  to  restitution.    Grimke,  872. 


'^^  s"^^  spirituous  liquors,  tavern  keepers  and  keepers  of  billiard  tables,  be, 
mta^Mnofand  the  same  is  hereby  vested  in  the  commissioners  of  roads,  or  a 


RETAILERS  AND  TAVERN  KEEPERS. 

1st.  Of  the  License. 

2d.   Penalty  fob  Retailiivo  without  License. 

3d.    Other  Penalties. 

Ut.  Cf  the  License. 
The  sole  and  exclusive  power  of  granting  licenses  to  retailen  of 

„.intr  on' 

\hy  Ml 
itadooti 

minority  of  them,  in  their  respective  districts,  parishes  or  divisions, 
throughout  the  State,  except  in  such  cases  where  the  legislature  his 
delegated  or  may  hereafter  delegate  the  same  power  to  other  penom; 
and  the  commissioners  of  roads,  or  a  majority  of  them,  in  their 
respective  districts,  parishes  or  divisions,  shall,  at  any  stated  roeetingf 
and  at  no  other  time,  hear  all  applioations  for  licenses  to  keep  taYerai, 
and  retail  spirituous  liquors,  and  keep  biliiard  table  or  tables,  and 
shall  reject  or  grant  such  license  or  licenses  for  one  year,  as  to  them 
orbyderk  shall  seem  proper;  provided,  that  it  shall  and  may  be  lawful  for  the 
of  the'board.  clerk  Sf  any  board  of  commissioners  of  roads,  in  their  respective 
district,  parish  or  division,  to  grant  a  permit  or  license,  under  his 
hand  &nd  seal,  to  any  person  or  persons,  to  keep  a  tavern  or  retail 
spirituous  liquors,  during  the  recess  of  the  sittings  of  their  respectire 
boards;  which  permit  or  license  shall  remain  in  force  only  until  the 
next  meeting  of  said  board  respectively:  and  provided,  also,  thstthe 
person  or  persons  applying  for  the  said  permit  or  license,  shall  pro- 
duce  to  the  clerk  of  the  board  the  certificate  of  the  commissioner  of 
roads  residing  in  the  division  where  the  applicant  intends  to  keep  a 
tavern  or  retail  spirituous  liquors,  certifying  that  the  person  or  penoos 
applying,  is  or  are  proper  persons  to  be  permitted  to  keep  a  taveni 
or  retail  spirituous  liquors;  and  shall  give  bond  and  security  in  the 
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Boal  tuin  of  four  hundred  dollart,  payable  to  the  aaid  board  of  com- 
lituonen  for  the  parisjiy  district  op  diririon,  where  the  application 
nail  be  made;  conditioned  thai  he  will,  at  the  next  regular  meeting 
r  the  board  of  commiasioners  for  the  parish,  district  or  division, 
rhere  the  application  shall  be  made,  make  application  to  the  said 
oard  for  a  license  for  one  year,  to  take  date  from  the  regular  meeting 
f  the  board  of  commissioners;  and  shall  also,  at  the  time  of  such 
pplication,  pay  to  the  said  clerk,  a  sum  that  shall  be  e^ual  to  the 
ates  of  a  license  for  the  year,  for  the  time  the  said  permit  or  license 
hall  be  in  force.     9th  S.  L.,  564,  sec.  23. 

It  shall  not  be  lawful  for  any  corporate  body,  or  the  commissioners  g„y^^|.^ 
f  the  roads  in  their  respective  limits,  to  grant  any  license  to  retail  ^^m!^ 
pirituous  liquors,  unless  the  applicant  for  such  license  shall  first  enter 
ito  recognizance,  with  two  substantial  freeholders,  who  are  residents 
f  the  district,  as  sureties,  in  the  penalty  of  one  thousand  dollars,  and 
onditioned  for  the  observance  of  all  laws  in  force  in  regard  to  retail. 
ng  spirituous  liquors;  and  the  recognizance  so  given  shall  be  liable  to 
>e  estreated  for  all  fines  imposed  by  the  Court,  for  any  violation  of 
aid  laws,  of  which  the  party  shall  be  convicted  by  indictment.  6th 
I.  L.,  528,  sec.  1st.  ' 

The  sum  of  fifly  dollars  shall  be  paid  for  a  license  to  retail  spirit- Priee  of 
lous  liquors,  in  lieu  of  the  sum  heretofore  required  bylaw.     6th  S. 
S.9  528,  sec.  3. 

2d.  Penalty  for  Retailing  wUhout  License. 

If  any  person  or  persons  within  this  State,  not  duly  licensed  in  pmaitj,  fifty 
nanner  above  directed,  shall  at  any  time  presume  to  keep,  a  billiard S^^i^. 
able,  tavern,  inn,  ordinary,  punch  or  ale  house,  or  retail  any  wine, 
irand},  rum,  gin,  beer,  cider,  punch,  or  any  spirituous  liquor  or  strong 
Irink  whatsoever,  in  any  quantity  less  than  three  gallons,  he,  she,  or 
hey  shall  forfeit  the  sum  of  fifly  pounds  sterling,  for  every  such 
ifience,  to  be  recovered  by  bill,  plaint  or  information,  in  any  Court  of 
■ecord  in  this  State,  by  any  person  who  will  inform  and  sue  for  the 
lame;  one  half  thereof  to  be  paid  to  the  said  informer,  and  the  other 
lalf  tothe  public  treasury,  for  the  use  of  this  State;  provided  always, 
iiat  nothing  herein  contained  shall  extend,  or  be  construed  to  extend, 
x>  subject  any  person  now  keeping  a  billiard  table,  or  retailing  spiri. 
tuous  liquors,  under  a  license  granted  by  virtue  of  any  former  law  of 
thifl  State,  to  the  above  mentioned  penalty,  during  the  term  for  which 
such  license  was  granted.    4th  S.  L.,  576,  sec.  3. 

By  Act  1825,  9th  S.  L.,  564,  the  penalty,  in  such  case,  is  changed 


440  LAW  OF  MAGISTRATES. 

Fine  not  to   to  one  hundred  dollars:  Provided^  however,  that  nothing  herein  cod- 
Bwitii«  tained  shall  prevent  any  person  from  selling  or  retailing  spiritnous 


luaiiutectare.  liquors,  not  less  than  one  quart,  distilled  on  his  own  plantation,  of  the 
growth  and  produce  of  this  State*  apd  to  be  carried  away  from  the 
same. 

iBoprtooQ-  In  all  cases  of  conviction  for  retailing  spirituous  liquors  without  a 
license,  it  shall  be  in  the  discretion  of  the  judge  either  to  impose  the 
fine,  now  provided  by  law,  or  to  sent  ence  the  ofiender  to  impriion- 
ment  for  a  term  not  exceeding  six  months.     Act  of  1842,  p.  226. 

AtttboriMd       No  individual  can  authorize  another  to  violate  a  public  law;  and, 


nodetaiuM!  therefore,  where  the  defendant  was  indicted  for  retailing  without  a 
license,  it  is  no  defence  that  he  was  acting  as  the  agent  of  another. 
State  vs.  Mathis,  Ist  Hill,  37.  * 

Sd.  Other  Penalties. 
To  prohibit       No  person  or  persons  shall  hereafter  retail,  sell,  or  otherwise  dispose 
^^irttnoiu     of,  any  spirituous  or  other  intoxicating  liquors,  within  one  mile  of  any 
SSuuSeimt  church,  meeting-house,  or  other  place,  set  apart  for  the  worship  of 
tbepiuM     Almighty  God,  on  the  day  or  days  of  worship,  under  the  penalty  of  fiiij 
iST'jI^Q     dollars,  to  be  recovered  by  action  of  debt  or  indictment,  in  any  Court 
wonbip.      having  jurisdiction  thereof,  the  money  to  be  applied  to  the  use  of  the 
poor  of  the  parish  or  district  in  which  such  act  shall  be  committed. 
Provided^  nevertheless,  that  this  Act  shall  not  be  considered  to  inter- 
fere with  or  affect  the  rights  of  persons  who  may  reside  within  one 
mile  of  such  place  of  worship,  and  who  may  be  licensed  to  retail  such 
liquors  according  to  law,  so  as  to  prevent  their  retailing  at  their  own 
houses.     5th  S.  L.,  599,  sec.  1st. 

A  camp  meeting,  or  temporary  encampment  of  a  denomination  of 
Christians,  for  the  purpose  of  religious  exercises,  is  *'a  place  set  apart 
for  the  worship  of  Almighty  God,"  within  the  intent  and  meaning  of 
the  Act  of  1809:  and  a  defendant,  convicted  of  retailing  spirituous 
liquors  within  one  mile  thereof,  on  a  day  appropriated  to  religious 
exercises,  is  subject  to  the  penalties  imposed  by  that  Act.  Nor  does 
it  remove,  or  lessen  the  ofience,  that  the  retailing  occurred  on  a  navi- 
gable river,  or  other  public  highway.  State  vs.  Hall,  2  Bailey,  151. 
In  an  indictment  under  the  Act  of  1809,  for  retailing  spirituous 
liquors,  within  one  mile  of  a  place  set  apart  for  the  worship  of  Almighty 
God,  it  is  not  necessary  to  negative  the  defendant's  being  within  the 
exception,  contained  in  the  proviso  of  the  Act,  of  the  rights  of  persons 
having  a  license  to  retail,  and  residing  at  the  place  of  retailing:  the 


evidence ,  in  any  Court  having  a  right  to  try  the  same,  of  any  debt  con-  ^^mS^w 
tracted,  or  monies  due,  for  spirituous  liquors  sold  in  less  quantity  than  J"**^  * 
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exception  is  matter  of  defence,  and  it  is  for  the  defendant  to  shew  that ' 
he  is  within  it. — ^Ibid. 

Every  vender  or  retailer  of  spirituous  liquors,  who  shall  clandes-uquonto 
finely,  or  behind,  or  within  any    screen,  booth,  or  other  place  of  openly, 
concealment,  exchange,  give,  deliver,   sell  or  retail  any  spirituous 
liquors,  shall,  upon  conviction,  be  fined  in  a  sum  not  less  than  fifty 
dollars,  nor  more  than  two  hundred  dollars,  according  to  the  discretion 
of  the  presiding  judge.     6th  S.  L.,  528,  sec.  2d. 

The  books  of  accounts  of  tavern-keepers,  shop-keepers,  or  retailers  ^  J 
of  spirituous  liquors,  shall  not  be  admitted,  allowed  or  received  as  ^ 

fori 

'■piritifiold 
iimderm 
'eortaln 

a  quart.     6th  S.  L.,  318,  sec.  1st. 


RIOTS   AND   ROUTS. 

A  riot  is  described  to  be  a  tumultuous  disturbance  of  the  peace,  by  Arioc, 
three  persons  or  more,  assembling  together  of  their  own  authority,  ' 
with  an  intent  mutually  to  assist  one  another  against  any  who  shall 
oppose  them  in  the  execution  of  some  enterprise  of  a  private  nature, 
and  afterwards  actually  executing  the  same,  in  a  violent  and  turbulent 
manner,  to  the  terror  of  the  people,  whether  the  act  intended  were  of 
itself  lawful  or  unlawful.     Ibt  Russell,  247. 

A  rout  is  a  disturbance  of  the  peace,  by  persons  assembling  toge-^  ^qqi, 
ther,  with  intention  to  do  a  thing,  which,  if  executed,  will  make  them 
riotous,  and  actually  making  a  motion  towards  the  execution  of  their 
purpose.  It  agrees  with  a  riot  in  every  particular,  except  only,  that 
it  may  be  a  complete  offence  without  the  execution  of  the  intended 
enterprise. 

Ist.  Op  the  Violence. 

2d.   The  Previous  Concert. 

3d.   Of  the  Persons  Concerned. 

4th.  How  Suppressed  and  Punished. 

1st.  Of  the  Violence. 
It  seems  to  be  clearly  agreed,  that  in  every  riot  there  must  be  some 
such  circumstances,  either  of  actual  force  or  violence,  or  at  least  ofderMof 
an  apparent  tendency  thereto,  as  are  naturaUy  apt  to  strike  a  terror  t 
into  the  people;  as  the  show  of  armor,  threatening  speechesi  or 
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turbulent  gestures;  for  every  such  ofience  must  be  laid  to  be  done  in 

terrorum  populi.     But  it  is  not  necessary,  in  order  to  constitute  tbis 

crime,  that  [lersonal  violence  should  have  been  committed.  Ist  Rubs., 

248. 

Tbeiegmiity       But  if  there  be  violence  and  tumult,  it  has  been  generally  holden 

SfthlTSi**'  not  to  make  any  difference  whether  the  act  intended  to  be  done  by 

te^tl^t  the  persons  assembled,  be  of  itself  lawful  or  unlawful;  from  whence 

S£!?be  ^    it  follows,  thatj'f  three  or  more  persons  assist  a  man  to  make  a  forcible 

^Meeaiid  ^^^^  .^^^  lands,  to  which  one  of  them  has  a  good  right  of  entry;  or  if 

the  like  number,  in  a  violent  and  tumultuous  manner,  join  together  in 

removing  a  nuisance  or  other  thing,  which  may  be  lawfully  done  in  a 

peaceable  manner,  they  are  as  properly  rioters  as  if  the  act  intended 

to  be  done  by  them  were  ever  so  unlawful.  And  if  in  removing  a  nai- 

sance,  the  persons  assembled  use  any  threatening  words,  (such  as, 

they  will  do  it  though  they  die  for  it,  or  the  like,)  or  in  any  other 

way  behave  in  apparent  disturbance  of  the  peace,  it  seems  to  be  a 

riot.     1  Russell,  249. 

Where  three  or  more  persons  assemble  together  armed,  with  an 
intent  mutually  to  assist  one  another,  in  an  enterprise  of  a  private 
nature,  and,  aflerwards  execute  the  same  in  a  threatening  manner,  it 
is  a  riot,  whether  the  act  done  be  lawful  or  not.  State  vs.  Brooks, 
1st  Hill,' 361. 

2d.  Of  the  Previous  Concert. 
How  far  the  ^"^  *^®  violence  and  tumult  must,  in  some  degree,  be  premeditated. 
tomSTmiSt*  ^^^*  ^^  ^  number  of  persons,  being  met  together  at  a  fair,  market,  or  any 
utidT***'  ^^^^^  lawful  or  innocent  occasion,  happen  on  a  sudden  quarrel  tofidl 
together  by  the  ears,  it  seems  to  be  agreed  that  they  are  not  guilty  of 
a  riot,  but  only  of  a  sudden  affray,  of  which  none  are  guilty  but  those 
who  actually  engage  in  it,  because  the  design  of  their  meeting  was 
innocent  and  lawful,  and  the  subsequent  breachof  the  peace  happened 
unexpectedly,  without  any  previous  intention.  But  iU  there  be  any 
predetermined  purpose  of  acting  with  violence  and  tumult,  the  conduct 
of  the  parties  may  be  deemed  riotous.  As  where  it  was  held,  that 
although  the  audience  in  a  public  theatre  had  a  right  to  express  the 
feelings  excited  at  the  moment  by  the  performance,  and  in  this  numner 
to  applaud  or  to  hiss  any  piece  which  is  represented,  or  any  per- 
former who  exhibits  himself  on  the  stage;  yet  if  a  number  of  persons, 
having  come  to  the  theatre  with  a  predetermined  purpose  of  inter- 
rupting the  performance,  for  this  purpose  make  a  great  noise  and 
disturbance,  so  as  to  render  the  actors  entirely  inaudible,  though 
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without  offering  personal  violence  to  any  individual,  or  doing  any 
injury  to  the  house,  they  are  guilty  of  a  riot.     1st  Russell,  250.  " 

If  persons,  who  have  assembled  for  a  lawful  purpose,  do  afterwards 
associate  together  to  commit  an  unlawful  act,  such  association  will 
be  considered  an  assembling  together  for  that  purpose;  so  three  or 
more  patrolling  may  commit  a  riot.  State  vs.  Cole,  et  al;  2d  M'Cord, 
117. 

Sd,  Of  the  persons  concerned* 

If  any  person,  seeing  others  actually  engaged  in  a  riot,  joins  hini-^,^^^^ 
self  to  them  and  assists  them  therein,  he  is  as  much  a  rioter  as  if  he  |~!fJJ^  ^ 
had  at  first  assembled  with  them  for  the  same  purpose,  inasmuch  as  'rtJdDail."* 
he  has  no  pretence  that  he  came  innocently  into  the  company,  but 
appears  to  have  joined  himself  to  them  with  an  intention  of  seconding 
them  in  the  execution  of  their  unlawful  enterprise;  and  it  would  be 
endless,  as  well  as  superfluous,  to  examine  whether  every  particular 
person  engaged  in  a  riot  were  in  truth  one  of  the  first  assembly,  or 
actually  had  a  previous  knowledge  of  the  design.  And  the  law  is, 
that  if  any  person  encourages,  or  promotes,  or  takes  part  in  riots* 
whether  by  words,  signs  or  gestures,  or  by  wearing  the  badge  or 
ensign  of  the  rioters,  he  is  himself  to  be  considered  a  rioter;  for  in 
this  case  all  are  principals.  It  has  been  ruled,  however,  that  if  three 
or  more,  being  lawfully  assembled,  quarrel,  and  the  party  fall  on  one 
of  their  own  company,  this  is  no  riot;  but  that  if  it  be  on  a  stranger, 
the  very  moment  the  quarrel  begins,  they  begin  to  be  an  unlawful 
assembly,  and  their  concurrence  is  evidence  of  an  evil  intention  in 
them  that  concur,  so  that  it  is  a  riot  in  them  that  act,  and  in  no  more. 
The  inciting  persons  to  assemble  in  a  riotous  manner,  appears  also 
to  have  been  considered  as  an  indictable  ofience.     1st  Russell,  250. 

A  negro  servant  (slave)  with  two  white  persons,  may  commit  a 
jriot.     State  vs.  Calder;  2d  M'Cord,  462. 

Where  persons  unknown,  with  the  person  indicted,  were  necessary 
to  constitute  the  ofience  of  a  riot,  they  should  be  stated  to  be  unknown, 
and  so  proved:  ifknown,  it  should  have  been  stated  who  they  were. — ^Ib. 

Where  it  incidentally  came  out  on  the  examination,  that  the  domes- 
tics (slaves)  of  one  of  the  persons  indicted  for  a  riot,  were  present, 
and  by  his  order  took  ofifsome  furniture,  the  court  held,  the  evidence 
was  not  such  as  would  constitute  them  parties  to  the  combination 
necessary  to  complete  the  ofiTence  of  a  riot. — lb. 

Aih.  How  suppressed. 

The  common  law,  and  also  several  ancient  statutes,  authorite 
67 
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0iipa«Mion  proceedings  for  the  restraining  and  suppression  of  riots.  By  the 
ByeoauBoo  common  law,  the  sheriff,  under-sherifi,  constable,  or  any  other 
peace  officer,  may,  and  ought  to  do,  all  that  in  them  lies,  towaidi 
the  suppression  of  a  riot,  and  may  command  all  other  per- 
sons to  assist  them :  and  by  the  common  law  also  any  privste 
person  may  lawfully  endeavor  to  appease  such  diiturbancei, 
by  staying  the  persons  engaged  from  executing  their  purpoie, 
and  also  by  stopping  others  coming  to  join  them.  It  has  heen 
holden  also,  that  private  persons  may  arm  themselves  in  order  to 
suppress  a  riot ;  from  whence  it  seems  clearly  to  follow  that  they 
may  also  make  use  of  arms  in  suppressing  it,  if  there  be  a  neceni^. 
However*  it  may  be  very  hazardous  for  private  persons  to  proceed 
to  these  extremities;  and  such  violent  methods  seem  only  proper 
against  such  riots  as  savor  of  rebellion.     1st  Russell,  266. 

The  punishment  for  ofrences  of  the  nature  of  riots,  routs,  or  unlaw- 
ful assemblies,  at  common  law,  is  fine  and  imprisonment,  in  proportion 
to  the  circumstances  of  the  offence:  and  formerly,  in  cases  of  great 
enormity,  it  appears,  that  the  ofienders  were  sometimes  punished  with 
the  pillory.     1st  Russell,  269. 


ROBBERY. 

[See  LABcnirr.] 

RUNAWAYS. 

[See  Habborino.] 

Every  person  or  persons,  having  in  custody,  or  taking  up  one  or 
SlJi^jMei-  more  runaway  slaves,  shall  cause  the  same  to  be  conveyed  and  deli?- 
Sudnfop,  0^^  ^o  the  jailor  of  any  district  in  which  such  slave  shall  be  appre- 
■imiu*to  bended,  within  five  days  after  having  such  slave  in  custody,  under  the 
to^jSSofP^°^^7  of  twenty  shillings  for  each  day  he  or  they  shalL  neglect  to 
mhw^  carry  such  slave  to  the  jailor,  to  be  recovered  by  the  owner,  before  a 
iffjjl^n^  magistrate,  or  any  court  of  record,  as  the  case  may  require;  and  the 
said  jailor  shall,  on  receiving  such  slave  or  slaves,  confine  and  he 
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inswerable  for  the  same,  and  give  a  receipt  thereof,  and  al^o  givehu 
note  of  hand  to  the  person  so  delivering  the  same,  for  the  amount  of 
the  party's  trouble  and  expenses,  allowing  four  pence  per  mile,  and 
a  half  doUar  per  day,  allowing  twenty-five  miles  per  day  going,  only, 
md  the  sum  of  ten  shillings  for  taking  up  every  such  slave,  if  a  run- 
away;  which  note  shall  be  made  payable  to  the  bearer,  and  reimbursed 
to  the  jailor,  immediately,  out  of  the  amount  sales  of  every  such  negro, 
i>r  when  his  owner  shall  take  him  out  of  jail,  which  shall  not  be  before 
luch  owner  shall  pay  such  and  other  lawful  q)i&rges  for  confining  and 
maintaining  of  such  slave;  provided,  that  where  any  person  hath  or 
ikall  take  up  any  slave,  he  shall  cause  him  to  be  conveyed  to  a  neigh- 
boring justice,  who  may  examine  the  party  on  oath,  touching  the 
iistance  and  tim%  in  which  he  hath  necessarily  travelled,  and  in 
which  he  shall  go  with  such  slave  the  nearest  way  to  the  district  jail, 
and  thereof  shall  give  a  certificate,  on  a  just  estimate  of  such  time  and 
distance;  without  which  certificate  the  jailor  shall  not  be  obliged  to 
give  his  note;  but  he  shall,  notwithstanding,  take  every  such  slave 
into  confinement.    7th  S.  L.,  430,  sec.  1st. 

If  the  owner  or  owners   of  such  property  as  is  the  sitbject  of  the  owimw 
above  Act,  shall  make  oath,  and  prove  his,  hei ,  or  their  property,  JSJ^J^*'**^ 
to  the  satisfaction  of  any  one  of  the  judges  of  this  State,  or  any  one  ^^JJiJI*' 
justice  of  the  quorum,  such  owner  or  owners,  upon  obtaining  and 
producing  a  certificate  of  such  proof  under  the  hand  of  any  one  of  the 
judges,  or  any  one  justice  of  the  quorum,  (which  the  judges  or  justices 
ai^  hereby  required  to  give)  shall  be  entitled  to  take  possession  of 
such  property,  without  personally  appearing  before  the  magistrate 
before  whom  the  information  description  of  such  property  was  taken, 
and  by  whom  such  property  was  advertized.    P.  L. ,  388,  sec.  6th. 

Upon  receiving  any  runaway  slave  into  custody,  it  shall  be  the  duty  rmrnriihup 
of  the  sherifi*  or  jailer  to  publish  the  name,  age,  and  other  particular  [J|^|k^ 
description  of  such  slave,  and  the  name  of  the  person  said  to  be  the  "**^^ 
owner,  in  some  public  gazette,  once  a  week,  for  three  months,  and 
also  to  give  specific  notice  of  the  confinement  of  such  slave  to  the 
owner,  if  his  name  and  address  can  be  ascertained;  he  shall  continue 
the  custody  of  such  slave  for  twelve  months,  if  no  sooner  regained  by    - 
the  owner;  and  if  at  the  end  of  such  term,  no  owner  shall  establish 
his  claim  to  the  same,  in  manner  as  now  directed  by  law,  the  sheriff 
shall,  after  advertising  the  same  for  one  month,  as  sheriff's  sales  are 
advertised,  proceed  to  sell  such  runaway  slave  for  cash,  and  after 
deducting  the  amount  of  charges,  shall  pay  over  the  balance  of  the 
proceeds  to  the  Commissionera  of  Public  Buildings,  to  belong  abso- 
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lutely  to  such  Board,  if  no  claim  i^ithin  two  yeatB  bo  made  by  tke 
owner  of  such  slave;  and  every  sheriff  or  jailor,  who  shall  coDamit 
default  herein,  shall  be  liable  to  answer  in  damages  to  the  party 
injured,  in  a  civil  action  on  the  case,  besides  being  liable  to  poniflh- 
ment,  on  conviction,  by  indictment,  as  for  a  high  misdemeanor.  Anj 
title  executed  by  the  sheriff,  for  any  runaway  slave,  so  sold  as  afore- 
said,  shall  be  good  and  valid  to  the  purchaser.  Act  of  1839, 36, 
sec.  58. 


SEAMEN. 

[See  Habborino.] 

1st.  His  Debts  and  Goods. 
2d.    Of  Dbsbrters. 

l8t,  DehtSj  4*^. 

It  shall  not  be  lawful  for  any  keeper  of  a  public  or  lodging 

for  seamen,  at  any  time  to  recover  from  any  seaman  any  debt  exceed* 

ing  one  dollar;  and  no  debt  exceeding  said  sum,  incurred  by  sdj 

seaman  to  any  other  person,  shall  be  recoverable  afler  he  has  signed 

an  agreement  to  proceed  on  a  voyage,  until  such  voyage  shall  ha?e 

been  concluded.     6th  S.  L.,  557,  sec.  2. 

Not  mora         No  sum  exceeding  one  dollar,  shall  be  recoverable  from  any  les- 

£uJr^^man  or  mariner  by  any  one  person,  for  any  debt  contracted  during 

2'i!|^[^ji^  the  time  such  seaman  or  mariner  shall  actually  belong  to  any  ship  or 

^Jl^®^'  vessel,  until  the  voyage,  for  which  such  seaman  or  mariner  engaged, 

shall  be  ended.  Ist  S.  L.  U.  S.,  104,  sec.  4. 
Hif  good!.  It  shall  not  be  lawful  for  any  keeper  of  a  public  or  lodging  houie 
for  seamen,  to  withhold  or  detain  any  chest,  bed  or  bedding,  clothes, 
tools,  or  other  effects  of  any  seaman,  for  any  debt,  alledged  to  have 
been  contracted  by  such  seaman;  and  in  case  any  such  chest,  bed, 
bedding,  clothes,  tools,  or  other  effects,  as  aforesaid,  shall  be  withheld 
or  detained  contrary  to  this  Act,  it  shall  be  lawful  for  any  justice  of 
the  peace,  upon  complaint,  upon  oath,  to  be  made  by  any  such  sea- 
man, or  on  his  behalf,  to  inquire  into  the  matter,  and  if  he  shall  see 
right,  by  warrant  under  his  hand  and  seal,  to  cause  any  such  property 
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or  effects  so  withheld  or  detained  contrary  to  this  Act,  to  be  seized  and 
delivered  over  to  the  seaman. — 6th  S.  L.,  557,  sec.  3. 

2d.  Of  Deserters. 

If  any  seaman  or  mariner,  who  shall  have  signed  a  contract  to  SMra«n 
perform  a  voyage,  shall,  at  any  port  or  place,  desert,  or  shall  absent  iSy^* 
himself  from  such  ship  or  vessel,  without  leave  of  the  master  or  officer  S'^^ 
commanding  in  the  absence  of  the  master,  it  shall  be  lawful  for  any 
jpstice  of  peace,  within  the  United  States,  (upon  the  complaint  of  the 
master,)  to  issue  his  warrant  to  apprehend  such  deserter,  and  bring 
him  before  such  justice;  and  if  it  shall  then  appear,  by  due  proof,  that 
he  has  signed  a  contract  within  the  intent  and  meaning  of  this  Act, 
and  that  the  voyage  agreed  for  is  not  finished,  altered,  or  the  contract 
otherwise  dissolved,  and  that  such  seaman  or  mariner  has  deserted 
the  ship  or  vessel,  or  absented  himself  without  leave,  the  said  justice 
shall  commit  him  to  the  house  of  correction,  or  common  jail  of  the 
city,  town  or  place,  there  to  remain  until  the  said  ship  or  vessel  shall 
bo  ready  to  proceed  on  her  voyage,  or  till  the  master  shall  require  his 
discharge,  and  then  to  be  delivered  to  the  said  roaster,  he  paying  all 
the  cost  of  such  commitment,  and  deducting  the  same  out  of  the  wages 
due  to  such  seaman  or  mariner.     1st  S.  L.  U.  S.  105,  sec.  7. 

On  application  of  a  consul  or  vice-consul  of  any  foreign  govern 


ment,  having  a  treaty  with  the  United  States,  stipulating  for  the  resto-  tiSaSooma 
ration  of  seamen  deserting,  made  in  writing,  stating  that  the  person  eonaau  to 
therein  named  has  deserted  from  a  vessel  of  any  such  government,  and  daUvw' 
while  in  any  port  of  the  United  States,  and  on  proof  by  the  exhibition**"*^ 
of  the  register  of  the  vessel,  ship's  roll,  or  other  official  document,  that 
the  person  named  belonged,  at  the  time  of  desertion,  to  the  crew  of 
■aid  vessel,  it  shall  be  the  duty  of  any  Court,  judge,  justice,  or  other 
magistrate  having  competent  power,  to  issue  warrants  to  cause  the 
■aid  person  to  be  arrested  for  examination;  and  if,  on  examination, 
the  facts  stated  are  found  to  be  true,  the  person  arrested,  not  being  a 
citizen  of  the  United  States,  shall  be  delivered  up  to  the  said  consul 
or  vice- consul,  to  be  sent  back  to  the  dominions  of  any  such  govern- 
ment, or,  on  the  request,  and  at  the  expense  of  the  said  consul  or 
vice-consul,  shall  be  detained  until  the  consul  or  vice-consul  finds  an 
opportunity  to  send  him  back  to  the  dominions  of  any  such  govern- 
ment: Provided^  nevertheless,  that  no  person  shall  be  detained  more     a^^^u^ 
than  two  months  after  his  arrest;  but,  at  the  end  of  that  time,  shall  be  twomooUiB. 
set  at  liberty,  and  shall  not  be  again  molested  for  the  same  cause:  and 
provided  further,  that'  if  any  such  deserter  shall  be  found  to  have  com- 
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uoicH        mined  any  crime  or  offence,  his  surrender  may  be  delayed  until  the 
triar'^'^  tribunal  before  i^hich  the  case  shall  be  depending,  or  may  be  cogni* 
zable,  shall  have  pronounced  its  sentence,  and  such  sentence  ihall 
have  been  carried  into  effect.     4h  S.  L.  U.  S.,  2160. 


SEARCH    WARRANT. 

[See  Sbahbn  and  Gaxino.] 

1st.  For  what  it  mat  be  Issued,  and  its  Extent. 

2d.  Op  the  Execution. 

dd.  Of  Phoceedings  on  Return. 

4th.  Precedent. 

1^.  JPor  what  it  may  he  Issued,  Spc. 

Only  tneaM      A  Search  warrant,  at  common  law,  may  be  issued ,  only  in  eases  of 

foodfc  stolen  goods,  and  the  practice,,even  to  this  extent,  baring  crept  into 
the  law,  is  to  be  proceeded  in  with  great  caution.  In  Entick'scue, 
it  was  held  that  a  warrant  to  search  for  the  author  of  a  seditions  libei, 
and  to  seize  and  carry  away  his  p  apers,  was  illegal  and  void.  2d 
State  Trials,  321. 

^9J2j2>*        In  the  sam  e  case.  Lord  Camden  lays  down  the  fbllowing  rales;  lit. 

^^  There  must  be  a  flill  charge  upon  oath,  of  a  theA  committed;  2d.  The 

owner  must  swear  that  the  goods  are  lodged  in  such  a  place;  Sd.  He 
must  attend  at  the  execution  of  the  warrant,  to  shew  them  to  the  offi- 
cer, who  must  see  that  they  answer  the  description.  And,  lastly,  the 
owner  must  abide  the  event  at  his  peril;  for  if  the  goods  are  not  found, 
he  is  a  trespasser;  and  the  officer  being  an  innocent  person,  will  be 
always  a  ready  and  convenient  witness  against  him.  2d  Hawkins, 
135. 

Mainotbe  Though  it  has  been  usual  for  justices  to  grant  general  warrants,  to 
search  all  suspected  places  for  stolen  goods,  yet  such  practice  is  gene* 
raUy  condemned  by  the  best  authorities.     4th  Bums,  25. 

Lord  Hale  says,  a  general  warrant  to  search  for  felonies  or  stolen 
goods,  is  not  good.  And  the  same  great  author,  in  his  Pleas  of  the 
Crown,  thus  expresses  himself:  <*I  do  take  it,  that  a  general  warrant, 
to  search  in  all  suspected  places,  is  not  good;  but  only  to  search  ia 
such  particular  places,  where  the  party  assigns  before  the  justice  his 
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•picioD,  and  the  probable  cause  thereof;  for  these  warrants  are  judi- 
al  acts,  and  must  be  granted  upon  examination  of  the  fiict. — Ibid,  26, 

Mr.  Hawkins  says,  he  does  not  find  any  good  authority  that  a  justice 
in  justify  sending  a  general  warrant,  to  search  all  suspected  houses 
.  general,  for  stolen  goods;  because,  such  warrant  seems  to  be  illegal 
1  the  very  face  of  it;  for  it  would  be  extremely  hard  to  leave  it  to  the 
scretion  of  a  common  officer  to  arrest  what  persons,  and  search  what 
Hues  he  thinks  fit;  and  if  a  justice  cannot  legally  grant  a  blank  toor- 
nU  for  the  arrest  of  a  single  person,  leaving  it  to  the  party  to  fill  up, 
jrely  he  cannot  grant  such  general  warranty  which  might  have  the 
Sect  of  an  hundred  blank  warrants. — Ibid. 

A  justice  cannot,  upon  a  bare  surmise,  make  a  warrant  to  break  ^orgisnttd 
ny  man's  house,  to  search  for  a  felon,  or  for  stolen  goods;  for  the  ^  ■'*™*"' 
istices  being  created  by  Act  of  Parliament,  have  no  such  authority 
y  any  Act  of  Parliament;  and  it  would  be  full  of  inconvenience,  that 
t  should  be  in  the  power  of  any  justice  of  the  peace,  being  a  judge 
f  record,  upon  a  bare  suggestion,  to  break  the  house  of  any  person, 
if  what  degree  soever,  either  in  the  day  or  night,  upon  such  sur- 
Qises. — Ibid. 

Bat  on  a  complaint,  and  oath  made,  of  goods  Btolen,  and  that  the  Bat  may, 
larty  suspects  they  are  in  such  a  house,  and  shews  the  cause  of  his^iS^e^ 
mpicion,  the  justices  ma>  grant  a  warrant  to  search  in  the  suspected  ^^"^ 
dace  mentioned  in  his  warrant,  and  to  attach  the  goods,  and  the  party 
a.  whose  custody  they  are  found,  and  bring  them  before  him,  or  some 
yther  justice,  to  give  an  account  how  he  came  by  them,  and  farther  to 
ibide  such  order,  as  to  law  shall  appertain. — ^Ibid. 

2d.  Of  the  Execution. 

A  search  warrant,  according  to  Lord  Hale,  should  require  the  Bteuid  be  in 
learch  to  be  made  in  the  day  time;  and,  though  he  does  not  absolutely  **"  ^  ^*"*" 
leclare  that  it  is  unlawful  without  such  restriction,  yet  he  says  they 
ire  very  inconvenient  without  it;  for  many  times,  under  pretence  of 
learches  made  in  the  night,  robberies  and  burglaries  have  been  com- 
nitted;  and  at  best,  it  creates  great  disturbances.     4th  Bums,  26. 

Tet,  in  case  of  positive  proof,  it  is  proper  to  execute  the  warrant  in  ir  j 
:he  nighttime,  lest  the  offenders  and  goods  should  be  gone  before 
Homing. — Ibid,  27. 

Whether  the  stolen  goods  are  in  a  suspected  house,  or  not,  the  offi- 
cer and  his  assistants  may  enter  in  the  day  time,  the  doors  being  open, 
to  make  search,  and  it  is  justifiable  by  the  warrant.— Ibid. 

If  the  door  be  shut,  and,  on  demand,  if  refused  to  be  opened  by 


466  LAW  OF  MAGISTRATES- 


rmay  those  within,  the  officer  may  break  open  the  door,  if  the  stolen  goodi 

doon.         are  there;  and  if  they  are  not  there,  the  officer  seems  indemnified, 

bocaufle  he  searched  by  warrant,  and  could  not  know  whether  the 

goods  were  there,  till  search  made :  but  it  seems  that  the  party  who 

made  the  suggestion  is  punishable  in  this  case. — Ibid. 

3d.  Of  Proceedings  on  Return. 
GoodMiow  On  the  return  of  the  warrant  executed,  the  following  objects  ought 
to  be  attended  to  by  the  justice:  with  respect  to  the  goods  brought 
before  him,  if  it  shall  appear  that  they  were  not  stolen,  they  are  to  be 
restored  to  the  possessor:  if  it  shall  seem  clear  that  they  were  stolen, 
they  are  not  to  be  delivered  to  the  proprietor,  but  deposited  in  the 
hands  of  the  sheriff  or  constable,  that  the  party  robbed  may  proceed 
by  indicting  and  convicting  the  ofiender,  to  have  restitution.  4th 
Bums,  27. 

With  regard  to  the  person  who  had  the  custody  of  the  goods,  if  they 
were  not  stolen,  he  is  to  be  discharged;  if  stolen,  though  not  by  him, 
but  by  another,  who  sold  or  delivered  them  to  him,  and  it  shall  tppeir 
that  he  was  ignorant  of  their  having  been  stolen,  he  may  be  dis- 
charged as  an  offender,  and  bound  over  to  give  evidence  as  a  witness 
against  the  person  who  sold  them:  if  it  shall  appear  that  he  knew 
they  were  stolen,  he  must  be  committed,  or  bound  over  to  answer  the 
felony. — Ibid. 

ith.  Precedent. 
Form  of  a  Search  Warrant. 

District.  >  ss* 


diipoMdor. 


To  any  lawful  Constable. 
Whereas,  it  appears  to  me,  I.  P.,  one  of  the  magistrates  in  and  for 
the  said  Parish,  by  the  information  of  A.  I.,  of  ,  in  the  parish 

aforesaid,  that  the  following  goods,  to  wit:  have  within 

these  days  last  past,  by  some  person  or  persons  unknown,  been 

feloniously  taken,  stolen  and  carried  away  out  of  the  house  of  the  said 
A.  I.,  at  aforesaid,  in  the  parish  aforesaid;  and  that  the  nid 

A.  I.  hath  probable  cause  to  suspect,  and  doth  suspect,  that  the  said 
goods,  or  part  therof,  are  concealed  in  the  dwelling  house  of  A.O.,  of 
,  in  the  said  parish;  these  are,  therefore,  to  authorize  and 
require  you,  with  necessary  and  proper  assistants,  to  enter  into  the 
said  dwelling-house  of  the  said  A.  O.,  at  aforesaid,  in  the 

parish  aforesaid,  and  there  diligently  to  search  for  the  said  goods;  and 
if  the  same,  or  any  part  thereof,  dudl  be  founds  upon  such  search 
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that  you  bring  the  goods  so  found,  and  also  the  body  of  the  said  A.  O.,  t 

before  me,  or  some  other  magistrate,  in  the  parish  aforesaid,  to  be 
disposed  of,  and  dealt  withal  according  to  law. 

Glyeo  under  my  hand  and  seal,  at  in  the  parish  aforesaid, 

this         day  of  in  the  year 

I.  P.,       *  [l.  8.] 

Magistrate. 


Penalty  for 


SELLING    SPIRITS   TO   S-LAVES. 

If  any  free  white  person,  being  a  distiller,  vender,  or  retailer  of 
spirituous  liquors,  shall  sell,  exchange,  give,  or  in  any  otherwise  "filing  fpirici 
deliver  any  spirituous  liquors  to  any  slave,  except  upon  the  written  ^tbo^^ 
and  express  order  of  the  owner  or  person  having  the  care  and  man-orden. 
agement  of  such  slave,  such  person,  upon  conviction,  shall  be  impris- 
oned not  exceeding  six  months,  and  be  fined  not  exceeding  one  hundred 
dollars;  and  any  free  person  of  color  or  slave,  shall,  for  each  and 
every  such  offence,  incur  the  penalties  prescribed  for  free  persons  of 
color  or  slaves  for  teaching  slaves  to  read  or  write.     7th  S.  L.,469. 

Upon  the  trial  of  any  person,  having  the  use  and  occupation  of  any  What  ii 
shop,  store,  or  house  of  any  kind,  used  for  dealing,  trading  or  traffick-  uniawAii 
ing,  indicted  for  dealing,  trading  or  trafficking  with  any  slave  or 
slaves,  without  a  permit  so  to  deal,  trade  or  traffic,  from  Under  the 
hand  of  the  owner,  or  person  having  the  care  and  management  of 
such  slave,  it  shall  be  sufficient  for  the  conviction  of  such  person,  to 
prove,  upon  the  charge  of  buying  from  such  slave,  that  the  slave 
entered  such  shop,  store,  or  house  used  for  trading,  with  the  article  or 
articles  charged  in  the  indictment  to  have  been  sold  to  such  defen- 
dant, and  left  the  said  shop,  store,  or  house  used' for  trading,  without 
the  same;  and  upon  the  charge  for  selling  to  said  slave  any  article 
charged  in  said  indictment,  it  shall  be  sufficient  evidence  of  such  sale, 
to  prove  that  said  slave  entered  said  store,  shop,  or  house  used  for 
trading,  without  such  article,  and  left  the  said  store,  shop,  or  house* 
with  such  article. — ^Ib. 
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SLAVES, 


[See  also,  Assbmblies,  Insurbection,  Tickets,   Tsadikg  witb 

A  Slave.] 

Ist.  Who  shall  be  deemed  Slaves. 

2d.   How  Emancipated,  and  of  thbib  Sbizuke  if  set  fbu 

UNLAWFULLY. 

dd.   Of  their  Offences. 
4th.  Proceedings  on  Trial. 
5th.  Punishment.  ^ 

1^.  Who  shall  he  deemed  Slaves. 
All  negroes  and  Indians,  {free  Indians  in  amity  with  this  goTern- 
ment,  and  negroes,  mulattoes,  and  mestizoes,  who  are  now  &ee, 
excepted,)  mulattoes  or  mestizoes,  who  now  are,  or  shall  hereafter 
be,  in  this  province,  and  all  their  issue  and  offspring,  bom  or  to  be 
born,  shall  be,  and  they  are  hereby  declared  to  be,  and  remain  forever 
hereafter,  absolute  slaves,  and  sliall  follow  (he  conditioner  the  mother, 
and  shall  be  deemed,  held,  taken,  reputed  and  adjudged  in  law,  to 
be  chattels  personal,  in  the  hands  of  their  owners  and  possessors,  and 
their  executors,  administrators  and  assigns,  to  all  intents,  constractioni 
and  purposes  whatsoever;  provided  always^  that  if  any  negro,  indian, 
mulatto  or  mestizoe,  shall  claim  his  or  her  freedom,  it  shall  and  may 
be  lawful  for  such  negro,  indian,  mulatto  or  mestizoe,  or  any  person 
or  persons  whatsoever,  on  his  or  her  behalf,  to  apply  to  the  justices 
of  his  Majesty's  Court  of  Common  Pleas,  by  petition  or  motion,  either 
during  the  sitting  of  the  said  Court,  or  before  any  of  the  justices  of  the 
same  Court,  at  any  time  in  the  vacation;  and  the  said  Court,  or  any 
of  the  justices  thereof,  shall,  and  they  are  hereby  fully  empowered  to^ 
admit  any  person  so  applying,  to  be  guardian  for  any  negro,  indian, 
mulatto  or  mestizoe,  claiming  his,  her,  or  their  freedom;  and  such 
gaardians  shall  be  enabled,  entitled,  and  capable  in  law,  to  bring  an 
action  of  trespass  in  the  nature  of  ravishment  of  ward,  against  any 
person  who  shall  claim  property  in,  or  who  shall  be  in  possession  oC 
.any  such  negro,  indian,  mulatto  or  mestizoe;  and  the  defendant  shall 
and  may  plead  the  general  issue  on  such  action  brought,  and  the 
special  matter  may  and  shall  be  given  in  evidence,  and  upon  a  gen- 
eral or  special  verdict  found,  judgement  shall  be  given  according  to 
the  very  right  of  the  cause,  without  having  any  regard  to  any  defect 
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in  the  proceedings  either  in  form  or  substance;  and  if  judgement  shall 
be  given  for  the  plaintiff,  a  special  entry  shall  be  made,  declaring 
that  the  ward  of  the  plaintiff  is  free,  and  th6  jury  shall  assess  damages 
which  the  plaintiff's  ward  hath  sustained,  and  the  Court  shall  give 
iudgement,  and  award  execution,  against  the  defendant  for  such  dam- 
age, with  full  costs  of  suit;  but  in  case  judgement  shall  be  given  for 
the  defendant,  the  said  Court  is  hereby  fully  impowered  to  inflict  such 
corporal  punishment,  not  extending  to  life  or  limb,  on  the  ward  of  the 
plaintiff,  as  they,  in  their  discretion,  shall  think  fit;  provided  always^ 
that  in  any  action  or  suit  to  be  brought  in  pursuance  of  the  direction 
of  this  Act,  the  burthen  of  the  proof  shall  lay  on  the  plaintifi^  and  it 
shall  be  always  presumed,  that  every  negro,  Indian,  mulatto  and 
mestizoe,  is  a  slave,  unless  the  contrary  can  be  made  to  appear,  (the 
indians  in  amity  with  this  government  excepted,)  in  which  case  the 
burthen  of  the  proof  shall  lie  on  the  defendant;  provided  also^  that 
nothing  in  this  Act  shall  be  construed  to  hinder  or  restrain  any  other 
Court  of  law  or  equity  in  this  province,  from  determining  the  property 
of  slaves,  or  their  right  of  freedom,  which  now  have  cognizance  or^ 
jurisdiction  of  the  same,  when  the  same  shall  happen  to  come  in 
judgement  before  such  Courts,  or  any  of  them,  always  taking  this  Act 
for  their  direction  therein.     7th  S.  L.,  397,  sec.  1. 

2d.  How  Emancipated, 

No  slave  shall  hereafler  be  emancipated  but  by  Act  of  the  legisla- 
ture.    7th  S.  L.,  459. 

Any  bequest,  deed  of  trust,  or  conveyance,  intended  to  take  effect  ^^yi^i^p^^ 
after  the  death  of  the  owner,  whereby  the  removal  of  any  slave  or  Jj^JJ^'^m^^ 
slaves,  without  the  limits  of  this  State,  is  secured  or  intended,  with  a^J^i^n^d 
view  to  the  emancipation  of  such  slave  or  slaves,  shall  be  utterly  void  ^^^^' 
and  of  no  effect,  to  the  extent  of  such  provision;  and  every  such  slave,  !b?dwth7f 
so  bequeathed  or  otherwise  settled  or  conveyed,  shall  become  assets  ^S^i£  ^ 
in  the  hands  of  any  executor  or  administrator,  and  be  subject  to  the 
payments  of  debts,  or  to  distribution  amongst  the  distributees  or  next 
of  kin,  or  to  escheat,  as  though  no  such  will  or  other  conveyance  had 
been  made.     Act  1841,  154. 

Any  giil  of  any  slave  or  slaves,  hereafter  made,  by  deed  or  other-  j^pgt^ 

-      -  -         -  -        I  ooodlUOMd 


wise,  accompanied  by  a  trust,  secret  or  expressed,  that  the  donee  shal]  ^^^ 
remove  such  slave  or  slaves  from  the  limits  of  this  State,  with  the  ^^''SH^J^ 
purpose  of  emancipation,  shall  be  void  and  of  no   effect;  and  evei^*^ 
such  donee  or  trustee  shall  be  liable  ^'deliver  up  the  same,  or  heU 
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to  account  for  the  value  thereof,  for  the  benefit  of  the  distribnteei,  or 
next  of  kin. — lb. 
If  Mt  free,  In  case  any  slave  shall  hereafter  be  emancipated,  otherwise  than 
Miaed.  according  to  this  Act,  it  shall  and  may  be  lawful  for  any  penoa 
whosoever,  to  seize  and  convert  to  his  or  he¥  own  use,  and  to  keepu 
his  or  her  property,  the  said  slave  so  illegally  emancipated  or  set  bet, 
7th  S.  L.,  443. 

The  Act  of  1800,  authorizing  any  person  to  seize  and  conveitto 
his  own  use,  a  slave  emancipated  contrary  to  the  provisions  of  tbat 
Act,  is  not  repealed  by  the  Act  of  1820,  prohibiting  the  emancipation 
of  slaves  except  by  Act  of  the  Legislature  ;  but  both  Acts  are  to  be 
construed  together  as  parts  of  one  system.  Linam  vs.  Johnson,  2d 
Bailey,  137. 

The  right  of  seizure  by  strangers  is  inconsistent  with  a  right  of 
property,  or  a  right  of  possession,  in  the  former  owner:  therefora, 
where  the  latter  has  emancipated  a  slave  contrary  to  law,  ahhougk 
he  may  have  the  right  to  reclaim  him  by  seizure  and  oooTeraioo, 
under  the  Act  of  1800,  yet,  without  such  seizure,  he  has  no  right  on 
which  he  can  maintain  trover,  although  the  slave  has  not  been  for* 
mally  seized,  and  converted  by  any  other  person. — ^Ib. 

So,  if  the  owner,  without  a  formal  act  of  emancipation ,  pennit  hit 
slave  to  go  at  large,  and  to  exercise  all  the  rights,  and  enjoy  all  the 
privileges  of  a  free  person  of  color,  the  slave  becomes  liable  to  seizure 
as  a  derelict,  and  the  owner  cannot  maintain  trover  for  him,  without 
previously  reclaiming  him  by  seizure  and  conversion  under  the  Act 
of  1800.— lb. 
AdiedwM  A  deed  of  a  slave,  absolute  on  its  face,  but  with  a  secret  trust,  to 
no  Tidatioo.  let  the  negro  go  at  large  as  a  freeman,  or  with  a  view  to  future 
emancipation,  is  no  violation  of  the  Act  of  1820,  and  is  obligatoiy 
between  the  parties;  until  emancipation  actually  takes  place,  the 
right  of  property  remains  in  the  grantee.  Cline  vs.  Caldwell;  IK 
Hill,  423. 

But  by  Act  of  1841,  p.  155,  sec.  3;  any  bequest,  gift,  or  convey- 
ance, of  any  slave  or  slaves,  accompanied  with  a  trust  or  confidence, 
either  secret  or  expressed,  that  such  slave  or  slaves  shall  be  held  in 
nominal  servitude  only,  shall  be  void  and  of  no  efiTect;  and  every 
donee  or  trustee,  holding  under  such  bequest,  gift,  or  conveyance, 
shall  be  liable  to  deliver  up  such  slave  or  slaves,  or  held  to  accoust 
for  the  value,  for  the  benefit  of  the  distributees,  or  next  of  kin,  of  the 
person  making  such  bequest,  gifl,  or  conveyance. 
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Sd.  Of  their  Offences. 

If  any  slave,  in  thit  Province,  shall  commit  any  crime  or  offence  Biavci  gamy 
rbatsoever,  which,  by  the  laws  of  England  or  of  this  Province,  now  •^^'dMth. 
I  force,  is  or  has  been  made  felony,  without  die  benefit  of  the  clergy, 
nd  for  which  the  offender,  by  law,  ought  to  suffer  death,  every  such 
laTe,  being  duly  convicted  according  to  the  directions  of  this  Act, 
hall  suffer  death;  to  be  inflicted  in  such  manner  as  the  justices,  by 
nd  with  the  advice  and  consent  of  the  freeholders,  who  shall  give 
ndgementon  the  conviction  of  such  slave,  shall  direct  and  appoint. 
thS.  L.,402. 

If  any  slave,  free  negro,  mulatto,  Indian  or  mestizo,  shall  wilfully  and  Q^f^j^ 
nalidously  burn  or  destroy  any  stack  of  rice,  com  or  other  grain,  of  J^JJI^ 
Jie  product,  growth,  or  manufacture  of  this  Province,  or  shall  wilfully '^^y- 
tod  maliciously  set  fire  to,   burn  or  destroy  any  tar  kiln,  barrels  of 
litch,  tar,  turpentine,  or  rosin,  or  any  other  the  goods  or  commodities 
»f  the  growth,  produce  or  manufacture  of  this  Province,  or  shall  felo* 
lioasly  steal,  take  or  carry  away  any  slave,  being  the  property  of 
Lnother,  with  intent  to  carry  such  slave  out  of  this  Province,  or  shall 
irilfully  or  maliciously  poison  or  administer  any  poison  to  any  person, 
freeman,  woman,  servant  or  slave,  every  such  slave,  free  negro, 
nolatto,  Indian,  (except  as  before  excepted,)  and  mestizoe,  shall  suftr 
leath  as  a  felon. — Ibid.  • 

Any  slave  who  shall  be  guilty  of  homicide  of  any  sort,  upon  any 
idiite  person,  except  by  misadventure,  or  in  defence  of  his  master,  or  and  innirrw- 
>t]ier  person  under  whose  care  and  government  such  slave  shall  be,  puaiiiied. 
iball,  upon  conviction  thereof,  as  aforesaid,  suffer  death;  and  every 
daTe  who  shall  raise  or  attempt  to  rai  se  an  insurrection  in  this  Pro- 
rinee,  shall  endeavor  to  delude  or  entice  any  slave  to  run  away  and 
leare  this  Province,  every  such  slave  and  slaves,  and  his  and  their 
&ccomplices,  aiders  and  abettors,  shall,  upon  conviction  as  aforesaid, 
mfier  death. — Ibid. 

Such  part  of  the  above  paragraph  as  relates  only  to  slaves  en<lo<^- gis^^ 
roring  to  delude  or  entice  other  slaves  to  mn  away  and  leave  this^gg^JlJ^ 
province,  shall  not  operate  or  take  effect,  unless  it  shall  appear  thaf^^*^- 
such  slave  (so  endeavoring  to  delude  or  entice  other  slaves  to  run  away 
tnd  leave  this  Province,)  shall  have  actually  prepared  provisions, 
arms,  ammunition,  horse  or  horses,  or  any  boat,  canoe,  or  other  ves- 
self  whereby  such  their  intentions  shall  be  manifested;  any  thing  in 
the  said  Act  to  the  contrary  thereof  notwithstanding.  7th  S.  L.,  42d« 

If  any  slave  shall  jNretume  to  strike  any  white  person,  such  slave, 
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Slaves  wbo  upoD  trial  and  conviction  before  the  justice  or  justices,  and  freebol- 
.  white  person  ders,  aforesaid,  according  to  the  directions  of  this  Act,  shall,  for  the 

dealt  wiui.  first  and  second  offence,  suffer  such  punishment,  as  the  said  juitice 
and  freeholders,  or  such  of  them  as  are  empowered  to  try  such  ofien- 
ces,  shall,  in  their  discretion,  think  fit,  not  extending  to  life  or  limb; 
and  for  the  third  offence,  shall  suffer  death.  But  in  case  any  such 
slave  shall  grievously  wound,  maim  or  bruise,  any  white  penom 
though  it  be  only  the  first  ofience,  such  slave  shall  sufiler  death.  Pro- 
vided, always,  that  such  striking,  wounding,  maiming  or  bruising,  be 
^  not  done  by  the  command,  and  in  the  defence  of,  the  person  or  pro* 
perty  of  the  owner  or  other  person  having  the  care  and  management 
of  such  slave,  in  which  case,  the  slave  shall  be  wholly  excused,  and 
the  owner  or  other  person  having  the  care  and  government  of  such 
slave,  shall  be  answerable,  as  far  as  by  law  he  ought.    7tk  S.  L.,  405. 

AManit  on        Any  slave  or  free  person  of  color,  who  shall  commit  an  assault  and 


woman, with  battery  on  a  white  woman,  with  intent  to  commit  a  rape,  on  being 
cooibu  rape,  thereof  convicted,  shall  suffer  death  without  the  benefit  of  clei^gy. 

Act  1643,  p.  258. 
Harboring.       If  any  free  negro,  mulatto,  or  mestizoe,  or  any  slaye,  shall  harbor, 
conceal  or  entertain  any    slave  that  shall  run  away,  or  shall  be 
charged  or  accused  with   any    criminal  matter,  eyerj  free  negro, 
mulatto  and  mestizoe,  and  every  slave,  who  shall  harbor,  conceal  or 
entertain  any  such  slave,  being  duly  convicted  thereof!  according  to 
the  directions  of  this  Act,  if  a  slave,  shall  suffer  such  corporal  punish- 
ment,  not  extending  to  life  or  limb,  as  the  justice  or  justices  who  shall 
try  such  slave,  shall,  in  his  or  their  discretion,  think  fit.     7th  S.  L., 
407. 
Not  to  travel     No  men  slaves,  exceeding  seven  in  number,  shall  hereafter  be  per- 
la  noiSMnu  mitted  to  travel  together  in  any  high  road  in  this  Province,  without 
some  white  person  with  them;  and  it  shall  and  may  be  lawful  ibr  anj 
person  or  persons,  who  shall  see  any  men  slaves,  exceeding  seven  in 
number,  without  some  white  person  with  them,  as  aforesaid,  travel- 
ling or  assembled  together  in  any  high  road,  to  apprehend  all  and 
every  such  slaves,  and  shall  and  may  whip  them,  not  exceeding  twenty 
lashes  on  the  bare  back.     7th  S.  L.,  413. 
Nottoduui      No  free  person  of  color  or  slave,  shall  keep,  use  or  employ,  a  still 
niritnoQf     or  Other  vessel  on  his  own  account,  for  the  distillation  of  spiritoooi 
^^"^       liquors,  nor  be  employed  or  concerned  in  vending  spirituous  liqooif 
of  any  description;  and  if  any  free  person  of  color,  or  slave,  shall  ofiead 
against  the  true  intent  and  meaning  of  this  Act,  he  shall,  on  convic- 
tion thereof,  be  deemed  guilty  of  a  misdemeanor,  and   punished  hj 
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lipping  on  the  bare  back,  not  exceeding  fifly  lashes,  at  the  dis. 
itionof  the  Court,  before  which  he  shall  be  tried.  7th  S.  L.,  467. 
If  any  free  person  of  color  or  slave,  shall  be  convicted  of  keeping, 
iplojing,  or  using  a  still  or  other  vessel,  for  the  distillatjpn  of  spirit- 
U8  liquors  on  his  own  account,  the  still  or  other  vessel  so  kept,  used 
employed,  shall  be  considered  as  forfeited.  And  the  jG  stice  grant- 
I  such  warrant  against  such  free  person  of  color  or  slave,  shall  issue 
execution  directed  to  any  constable  or  lawful  officer,  requiring  him 
seize  and  sell  such  still  or  other  vessel,  giving  th«  ittual  public  notice 
sale;  and  the  monies  arising  therefrom,  shall  be  paid  into  the  hands 
the  Commissioners  of  the  Poor,  for  the  use  of  the  poor  ot  the  dis- 
ict — Ibid, 

No  owner  of  a  slave,  nor  any  person  having  charge  of  a  slave,  shall 
fier  such  slave  to  be  employed  or  concerned  in  vending  of  spirituous 
luorsof  any  kind  or  description,  in  any  quantity  whatever;  and  any 
trson  ofiending  against  the  true  intent  and  meaning  hereof,  shall,  on 
eviction  thereof,  be  held  guilty  of  a  misdemeanor,  and  shall  be  fined 
•  imprisoned  at  the  discretion  of  the  Court,  not  exceeding  one  hun- 
ted dollars  fine,  nor  one  month's  imprisonment. — Ibid. 
If  any  slave  or  free  person  of  color  shall  hereafter  commit  any  tret*  TrtmMi 
ftssy  the  commission  of  which,  by  a  white  man,  would  subject  him  to  ^7*^^^ 
civil  action,  and  for  which  no  penalty  is  already  imposed  by  law  en 
slave  or  free  person  of  color,  such  slave  or  free  person  of  color, 
lus  trespassing,  shall  be  adjudged  guilty  of  a  misdemeanor;  and,  on 
onviction  thereof,  shall  be  punished  at  the  discretion  of  the  Court,  by 
rhich  he  is  tried,  not  extending  to  life  or  member.     7th  S.  L.,  468. 

If  any  person  shall  hereafler  teach  any  slave  to  read  or  write,  orxMeiiiiita 
hall  aid  or  assist  in  teaching  any  slave  to  read  or  write,  or  cause  or^*?e^ii«'' 
rocure  any  slave  to  be  taught  to  read  or  write,  such  person,  if  a  free ' 
rhite  person,  upon  conviction  thereof,  shall,  for  each  and  every 
filence  against  this  Act,  be  fined  not  exceeding  one  hundred  dollars, 
nd  Imprisoned  not  more  than  six  months;  or,  if  a  free  person  of 
olor,  shall  be  whipped,  not  exceeding  fifly   lashes,  and  fined,  not 
txceeding  fifly  dollars,  at  the  discretion  t>f  the  Court  of  magistrates 
Lnd  freeholders,  before  which  such  free  person  of  color  is  tried;  and 
t  a  slave,  to  be  whipped  at  the  discretion  of  the  Court,  not  exceeding 
ifly  lashes;  the  informer  to  be  entitled  to  one  half  of  the  fine,  and  to 
ye  a  competent  witness.    And  if  any  free  person  of  color  or  slave, 
ihall  keep  any  school,  or  other  place  of  instruction,  for  teaching  any 
dave  or  free  person  of  color  to  read  or  write,  such  firee  person  of  color 
or  slave,  shall  be  liable  to  the  same  fine,  imprisonment  and  corporal 
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punishment^  as  are  by  this  Act  imposed  and  inflicted  on  free  penons 

of  color  and  slaves,  for  teaching  slaves  to  read  or  write. — Ibid. 

GiTtnga  If  any  person,  other  than  the  owner  or  individual,  having  charge  of 

trade.  any  slave,  or  other  person  authorized  by  >8uch  owner  or  individual  ha?- 

ing  charge  of  such  slave,  shall  write  or  give  such  slave  a  permit, 

either  in  his  own  name,  or  any  other  name,  to  sell  or  trade  in  any 

'  article  or  commodity,  for  the  sale  whereof,  a  permit  is  now  required 

by  law,  such  person,  if  a  slave  or  free  person  of  color,  shall  be  whipped 

according  to  the  discretion  of  the  magistrates  and  freeholders,  before 

whom  he  or  she  is  convicted.     6  S.  L.,  516. 

All  oflTence^i^inst  the  law,  which  would  be  punishable  in  awkite 
person,  are  also  punishable,  if  committed  by  a  slave.  '*It  being  a 
general  rule,  that  no  person  shall  be  excused  from  disobedience  to 
the  laws,  except  such  as  are  expressly  defined  and  excepted  by  the 
laws  themselves."     4th  Bl.  C,  21. 

4th.  Proceedings  on  Trial. 
hion^*^       All  ofiences  committed  by  a  slave  or  free  person  of  color,  shall  be 
ufftT?*"    ^^'^^  before  a  magistrate  and  five  freeholders;  and  the  Court  shall  be 
ftaeitoiden,  organized  as  follows:  the  magistrate  before  whom  the  complaint  is  made, 
One  da  *■    ^^^^^  summon  eight  neighboring  freeholders  to  attend  at  a  day  and  place, 
noUce  to      td  be  designated,  whereof  at  least  one  day's  notice  shall  be  given  to 
the  free  person  of  color,  or  to  the  owner,  overseer,  or  other  pencil 
having  the  care  and  control  of  a  slave  to  be  tried,  if  to  be  found;  and 
on  the  day  of  trial,  the  free  negro,  or  owner,  or  overseer,  or  other 
FTMboideri.  person  aforesaid,  shall  be  permitted  to  select  five  from  the  eight  frse- 
holders,  to  sit  upon  the  trial;  but  in  case  the  person  having  the  right  of 
selection,  shall  refuse  to  make  it,  or  shall  fail  to  attend,  the  magistrate 
shall  make  the  selection;  and  to  each  of  the  freeholders,  lo  selected, 
Ottiv  shall  be  administered  by  the  magistrate,  the  following  oath:  ^Tca 

do  solemnly  swear,  that  you  will  well  and  truly  try  the  case  now  pend- 
ing before  you,  and  adjudge  the  same  according  to  the  evidence,  w 
help  you  God:" — whereupon,  the  Court  shall  be  organized*  The 
jiukementiQ  magistrate  shall  state  dibtinctly  the  offence  for  which  the  prisoner  is 
^  "^  *°  on  trial,  in  writing,  and  annex  thereto  a  written  statement  of  the  tes- 
timony. The  judgement  of  the  Court  shall  be  rendered  in  writing 
and  signed  by  the  magistrate,  and  any  four  of  the  freeholden,  or  bj 
the  whole,  if  they  agree,  and  shall  be  returned  fo  be  filed  in  tke 
clerk's  ofiice  of  the  district:  if  the  prisoner  be  found  goil^,  the  SM- 
tence  shall  be  pronounced  by  the  magistrate ,  and  sqbjoined  in  writim 
to  the  judgement  of  the  Court.     For  good  cause  shewn,  to  be  deter* 
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nined  by  the  magistrate,  against  aoy  freeholder,  another  shall  beRigbtto 
tubatituted  in  his  place.     When  any  slave  or  free   person  of  color  ip|„^^i^. 
Audi  be  sentenced  to  death,  sufficient  time  shall  be  alIo\«ed  to  permit  ^^"^iJ^BSy- 
in  appeal  to  be  made,  as  is  provided  in  the  third  section  of  the  Act, 
inlitled,  ^'an  Act  to  abolish  certain  punishments,  and  amending  the 
aw  for  the  trial  of  slaves  and  free  persons  of  color,"  passed  in  Decem- 
jer,  1883,  and  such  report  of  the  case  shall  be  made  by  the  magistrate 
u  ia  therein  prescribed,  and  in  all  such  cases  a  sufficient  time  shall 
ibo  be  allowed  for  an  application  to  the  governor  for  a  pardon.     Act 
L889,p.  22,sec.  28. 

Ib  case  any  slave  shall  be  put  to  death,  in  pursuance  of  the  sentence 
Dfa  Court  of  magistrates  and  freeholders  within  this  State,  the  Court  AppriiM- 
unposing  such  sentence,  or  a  majority  of  them,  shall,   before  they  compenn- 
ofder  such  sentence  to  be  executed,  appraise  any  such  slave  at  any  owner, 
Buai   not  exceeding  two    hundred    dollars,  and    shall    certify  such 
appraisement  to  the  treasurer  of  the  division  within  which  such  pro- 
ceedings may  be  had,    who   shall  be   authorized  and  required  to 
pay  the  same  to  the  owner  of  such  slave.     Act  1848,  p.  264,  sec. 
1st. 

By  the  82d  section  of  the  Act  of  1889,  the  parishes  of  St.  Philips  and  g^^  ^^^i^ 
BL  Michaels,  are  excepted,  in  certain  cases,  from  the  operation  of  the  £1^^^ 
nine.    Therefore,  Courts  for  the  trial  of  slaves  in  said  parishes,  are 
to  be  constituted  and  guided  by  the  following  Acts. 

The  two  judicial  magistrates  elected  for  the  city  of  Charleston,  byj^^i^i^ 
the  board  of  magistrates,  in  pursuance  of  an  Act  passed  in  December,^*! 
1880,  entitled  **an  Act  for  the  further  regulation  of  magistrates  and 
constables  of  the  parishes  of  St.  Philip  and  St.  Michael,"  shall  have 
exclosive  right  of  presiding  over  all  Courts,  in  the  said  city  of  Charles- 
ton, organized  for  the  trial  of  slaves,  and  other  persons  of  color,  charged 
with  oflfences  punishable  by  law;  and  in  such  cases  where  the  ofllence 
oharged  calls  for  two  justices  to  sit  on  the  Court,  as  is  the  case  iOfp,^, 
some  instances,  the  presiding  magistrate  may  call  to  his  assistance  ^ifStoiai 
either  the  other  judicial   or  a  ministerial  magistrate;  provided^  ^^®  ui'eilSfc^' 
ministerial  magistrate  so  called,  be  other  than  the  one  who  brings  up 
^  cause  for  trial;  and  it  shall  be  the  duty  of  the  ministerial  magis- 
trates, and  they  shall  have  the  exclusive  right  of  issuing"  all  process  i^^^SSS' 
the  said  Court;  and  it  shall  be  the  duty  of  such  ministerial  magistrate  i 
who  institutes  a  cause  for  trial,  to  attend  and  conduct  the  same  as 
prosecuting  officer;  and  the  said  judicial  magistrates,  and  their  assis- 
tants, in  those  cases  where  assistant  justices  are  required  by  law, 
shal)  each  receive  the  sum  of  two  dollars  for  docketing  and  tiying 
59 
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each  cause  that  shall  be  bfought  before  them,  to  be  paid  as  magis- 
trates are  now  paid  in  the  trial  of  slaves  and  other  persons  of  color; 
and  the  other  or  ministerial  magistrates  shall  receive  all  other  feei 
authorized  by  law  in  magistrates'  cases,  and  the  additional  sum  of 
twenty. five  cents  for  attending  and  conducting  etfch  trial.    6th  S.L^ 
457. 
Bitend6dto      All  prosecutions  of  slaves  or  free  persons  of  color,  for  crimes  and 
tiie  Neck.     ini8(]emeanors,  arising  within  the  parishes  of  St.  Philip  and  St.  Michaeif 
shall  be  tried  and  adjudged  before   the  judicial  magistrates,  in  tin 
same  manner  and  form  as  is  now  prescribed  by  law  for  such  cases 
arising  within  the  limits  of  the  city  of  Charleston.     6th  8.  L.,  559. 
The  magistrates  of  Charleston  Neck  shall  act  only  aa  ministerial 
magistrates    in   the  cases  included  in  the    preceding    clause,  and 
shall  receive  the  same  fees  as  are  now  received  by  the  ministerial 
magistrates  of  the  city,  and  they  shall  also  be  eligible  to  the  office  of 
judicial  magistrate. — lb. 
aave-boid-       All  slave-holders  or  owners,  within  the  said  parishes,  shall  be 

en  mny  lit. 

invested  with  the  powers  and  jurisdiction,  and  subject  to  the  liabilities 
and  penalties  of  freeholders,  in  relation  to  the  trial  of  negroes  aod 

«  persons  of  color,  within  the  said  parishes.     6th  S.  L.,  388,  sec  15. 

Three  Three  freeholders,  or    slaveholders,  shall  hereafter  be  necessaiy 

for  the  trial  of  any  slave  or  free  person  of  color,  for  any  oflence  not 
capital,  within  the  said  parishes,  instead  of  two,  as  now  established 
by  law.     6th  S.  L.,  419,  sec.  5. 

Certain  per-      All  freeholders  or  slaveholders  to  sit  on  trials  of  slaves  or  free  per- 

JrtS^i.^  ^^sons  of  color,  and  all  jurors  to  sit  on  causes  between  landlord  and 
tenant,  under  the  Acts  of  1812,  and  the  amendatory  Ad  of  1817, 
and  in  all  cases  of  forcible  entry  and  detainer,  the  freeholders  or 
slave-holders,  and  jurors  aforesaid,  shall  be  drawn  by  the  ministerial 
magistrate,  in  the  presence  of  the  judicial  magistrate  at  the  time  of 
docketing  the  cause  *for  trial,  from  a  box  to  be  kept  by  the  judidal 
magistrates  for  that  purpose,  in  which  box  there  shall  be  two  apart^ 
ments,  marked  Nos.  I  and  2.    6th  S.  L.,  486,  sec.  2. 

To  enable  the  magistrates  aforesaid  to  carry  the  clause  last  aibre- 

Jw^toxeitogi^l^  into  effect,  the  board  of  magistrates  shall,  once  at  least  in  eveij 
three  years,  procure  from  the  treasurer  of  the  city  of  Charleston,  a 
list  of  such  persons  as  may  be  liable  to  serve  as  freeholders,  or  slave* 
holders,  or  jurors,  and  the  names  thus  procured  shall  be  placed  is 
apartment  No.  1,  in  said  box,  and  be  thence  drawn  i^nd  deposited  from 
time  to  time,  as  they  may  be  drawn,  in  apartment  No.  2,  until  apait 
ment  No.  1  be  entirely  exhausted,  when  the  contents  of  apaitman^ 
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io.  2  shall  be  traDsferred  to  No.  1,  and  the  mode  repeated.     Ibid, 
ec.  3. 

The  freeholders  and  slaTeholders  to  sit  upon  all  trials  arising  Wboihan 
rithin  the  said  parishes,  shall  be  drawn  from  all  the  freeholders  and 
laveholders  of  the  said  parishes,  as  is  now  prescribed  bj  law,  their 
lames  to  be  taken  from  the  tax  collector's  returns  fi)r  the  said  parishes. 
kh  S.  L.,  55i),  sec.  4. 

The  penalty  for  non-attendance,  as  a  freeholder  or  slaveholder,  in  pamitj. 
Jl  cases  triable  as  aforesaid,  shall  be   ten  dollars,  recoverable  by 
ummons  issued  by  the  ministerial  magistrate,  and  triable  as  is  now 
be  case  in  causes  small  and  mean.     Ibid,  sec.  5. 

When  any  slave  or  other  person  of  color  shall  be  charged  with  an  Nomtar 
ifience  not  capital,  a 'majority  of  the  freeholders,  with  the  concurrence  ^JS^i^  ^ 
»f  the  presiding  magistrate,  are  hereby  authorized  and  empowered 
o  find  the  verdict,  and  determine  the  nature  and  extent  of  the  punish- 
nent  to  be  inflicted ;  hut  when  the  freeholders  are  unanimous,  the 
incurrence  of  the  magistrate  shall  not  be  required;  provided^  Aoto- 
weTf  that  on  the  trial  of  a  slave  or  other  person  of  color,  for  any 
Apital  ofience,  the  unanimous  concurrence  ol  the  freeholdersi  and 
ilfo  one  of  the  presiding  magistrates,  shall  be  necessary  to  conviction.  P 

)th  S.  L.,  458,  sec.  2. 

The  judicial  magistrates  shall  open  a  docket  book,  and  keep  it  MagUntM 
>pen  every  day  during  the  sitting  of  the  magistrate's  Court,  for  the  ^dE?  book. 
:rial  of  causes  small  and  mean,  in  which  shall  be  entered  all  cases 
or  the  trial  of  slaves  and  other  persons  of  color;  and  upon  which 
mtiy  being  made,  the  judicial  magistrate  presiding  shall  appoint  the 
ime  when  the  trial  shall  be  had.     Ibid,  sec.  3. 

5th.  PunisJimerU. 

On  the  conviction  of  a  slave  for  any  ofience  not  capital,  the  pun-p^^,0^Q^ 
shment  shall  be  by  whipping,  confinement  in  stocks,  oi;  treadmill,  JJP'JJ^j^ 
ind  not  otherwise  :  and  on  the  conviction  of  a  free  person  of  color, 
br  a  like  ofience,  the  punishment  shall  be  by  whipping,  confinement 
in  stocks,  treadmill,  or  prison  or  fine,  and  not  otherwise;  and  on 
the  conviction  of  a  slave  or  free  person  of  color,  for  a  capital  ofience, 
the  punishment  shall  be  by  hanging,  and  not  otherwise.  6th  S.  L., 
489,  sec.  2. 

In  all  cases  whatever,  wherein  any  slave  or  free  person  of  color, 
shall  be  convicted  of  any  ofience,  not  capital,  it  shall  and  may  be 
lawful,  for  the  Court  before  which  such  conviction  shall  take  place, 
to  punish  the  said  ofiender  by  imprisonment:  prodded^  that  nothing 
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in  this  Act  contained,  shall  be  construed  to  abolish  aoj  of  the  other 
punishments  now  provided  by  law  in  such  cases.     6th  S.  L«,  516. 

In  case  of  conyiction-  of  a  slave  for  distilling  or  vending  spirituou 
liquors,  or  for  teaching  a  slave  to  read  or  write,  the  punishment  mait 
not  exceed  fifty  lashes;  but  a  free  person  of  color,  in  addition  to  soch 
punishment,  is  liable  to  a  fine,  not  exceeding  fifty  dollars.  7th  S.  L^ 
467  and  68. 
^^  On  the  trial  of  any  free  person  of  color,  within  the  said  paiishei, 
where  the  Court  shall  be  of  opinion  that  corporal  punishment  is 
unsuited  to  or  insufficient  for  the  ofiTence,  such  Court  may  impose  t 
fine  upon  the  ofiender,  to  be  levied  and  collected  for  the  use  and  ben- 
efit of  the  State.     6th  S.  L.,  888,  sec.  16. 

It  shall  be  lawful  for  justices,  who  shall  pronounce  sentence  againit 
slaves  convicted  of  raising  or  attempting  to  raise  an  insurrection,  or 
of  deluding  or  enticing  any  slave  to  run  away  and  leave  this  State,  or 
of  being  accomplices,  aiders  or  abettors  therein,  by  and  with  tbe 
consent  of  the  freeholders,  if  several  slaves  receive  sentence  at  one 
time,  to  mitigate  and  alter  the  sentence  of  any  whom  they  shall  think 
may  deserve  mercy,  and  may  inflict  corporal  punishment,  other  than 
death,  on  any  such  slave  as  they  in  their  discretion  may  think  fit; 
provided  always^  that  one  or  more  of  the  said  slaves,  who  shall  be 
convicted  of  the  crimes  aforesaid,  where  several  are  concerned,  shall 
be  executed  for  example,  to  deter  others  from  oflences  of  the  like  kind. 
7th  S.  L.,  408. 

In  all  and  every  trial  hereafler,  for  any  ofiTence  committed  by  anj 
negro  or  other  slave,  it  shall  and  may  be  lawful  to  and  for  the  justice! 
and  freeholders  upon  such  trial,  or  a  majority  of  them,  to  mitigate  tbe 
punishment  to  be  inflicted  upon  the  offender,  in  all  and  every  case 
where  any  favorable  circumstance  shall  appear  and  induce  them  to 
be  of  opinion  that  such  punishment  ought  to  be  mitigated.  7th  S.  L, 
425,  sec.  18. 


SOLE    TRADER. 

DfUninoQ,        A  sole  trader  is  a  married  woman  who  carries  on  trade  by  hsM 
without  the  intermeddling  of  her  husband.    2d  Bay,  112. 
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Ist.  In  what  Trades,  one  mat  bb  a  Sole  Tkader. 
2d.   Of  the  Notice  Reuuibed. 

3d.    Her  Riohts  and  Liabilities,  and  how  she  mat  Sub  and 
BE  Sued. 

1st.  In  what  Trades  one  may  be  a  Sole  Trader. 

The  costom  of  appointing  feme  coverts  sole  traders,  in  this  State, 
is  derived  from  the  custom  of  London,  and  applies  only  to  such  as  are  tni  or 
engaged  in  tr<xde  and  commerce;  it  never  was  intended  to  authorize  n;;J^ 
any  other  pursuit  in  which  the  wife  might  engage;  nor  does  the  Act 
of  1828,  or  any  other,  confer  any  new  power  on  married  women,  but 
only  recognizes  the  existence  of  the  custom,  and  provides  regulations 
lo  prevent  abuses  under  it.  A  feme  covertj  cannot  thereibre,  carry  on 
afiinn,  and  purchase  and  hire  negroes,  in  her  own  right,  as  a  sole 
trader.     McDaniel  vs.  Comwell,  1st  Hill,  428. 

A  feme  covert  cannot  be  made  tifeme  sole  carrier  under  the  custom  Nor  m  ■ 
or  under  the  Acts  of  the  Legislature  of  1823  and  '24.     Ewart  vs. 
Nagel,  1st  McMullan,  50. 

The  case  of  Miller  vs.  ToUison,  Harper's  Eq.,  145,  as  recognized  Miy 
in  Ewart  vs.  Nagel,  1st  McMuUan,  50,  extends  the  right  of  a  sole 
trader,  to  the  keeping  a  tavern. 

2d.  Of  the  Notice  Required. 

No  woman,  having  a  husband  living,  shall  be  entitled,  either  at  law  Nodee  for 
or  in  equity,  to  the  rights  of  a  free  dealer,  unless  she  shall  give  notice 
by  publication  in  a  public  newspaper,  of  her  intention  to  trade  as  a 
sole  trader,  which  notice  shall  be  published  at  least  one  month;  and 
in  case  there  is  no  newspaper  published  in  the  district,  then  the  notice 
shall  be  published  in  the  same  way  as  sheriff's  sales.     6th  S.  L.,  212. 

The  notice  required  to  be  given,  by  publication,  shall  include  theNotkoto 
name,  place  of  residence,  and  occupation  or  profession  of  the  husband  mma^Diaeo 
of  the  sole  trader,  to  the  intent  that  the  individual  giving  notice,  may  jteT^"^ 
be  better  known.    6th  S.  L.,  236,  sec.  2. 

3d.  Her  Rights  and  LidbilUies^  and  how  she  may  Sue  and  be  Sued. 

A  wife  is  the  sole  mistress  of  property  which  she  may  acquire  in  the  goie  mwtnm 
character  of  a  sole  trader,  free  from  the  control  of  her  husband;  and  J^^^ 
where  she  survives  her  husband,  she  is  entitled  to  a  moiety  of  his 
estate,  under  the  Act,  and  also  to  her  separate  estate.     Magrath  vs. 
Robertson,  1ft  Dess.  Eq.,  448. 
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Limbit  OB  ■  A  feme  covert,  acting  as  a  sole  trader,  may  make  a  boDd;  but  tlii 
power  is  confined  to  such  bonds  only  as  relate  to,  or  are  in  some  mao- 
ner  connected  with,  her  business  as  a  sole  trader.  McDowall  ti. 
Wood,  2d  N.  &  McC,  242. 

For  racdiing  A  feme  covert,  sole  trader,  is  liable  to  the  penalty  under  the  Ordi. 
nance  of  the  city  of  Charleston  of  1815,  prohibiting  retailers  of 
liquors  from  selling  to  persons  of  color,  though  the  liquor  was  handed 
to  the  negro  by  her  husband,  she  being  present,  and  he  acting  as  her 
clerk.     City  Council  vs.  Van  Roven,  2d  McC,  465. 

HubMd  to  Any  feme  covert,  being  a  sole  trader  in  this  Province,  shall  be 
liable  to  any  suit  or  action  to  be  brought  against  her  for  any  debt 
contracted  as  a  sole  trader,  and  shall  also  have  full  power  and  aatho- 
rity  to  sue  for  and  recover,  naming  the  husband  for  conformity,  from 
any  person  whatsoever,  all  such  debts  as  have,  or  shall  be  contracted 
with  her  as  a  sole  trader;  and  all  proceedings  to  judgment  and  execu- 
tion by  or  against  such  feme  covert,  being  a  sole  trader,  shall  be  at 
if  such  woman  was  sole ,  and  not  under  coverture.  3d  S.  L.,  620, 
sec.  10. 

No  suit  can  be  brought  by  or  against  a  feme  covert,  sole  trader, 
unless  her  husband  be  joined.  Starr  dc  Cleland  vs.^Taylor,  4th  M'- 
Cord,  413. 

In  an  action  against  a  Jeme  sole  trader,  her  husband  must  be  joined 
for  conformity,  and  it  is  not  sufiicient  that  he  has  been  served  with  t 
copy  of  the  process,  if  he  has  not  been  regularly  made  a  party  to  the 
action.     Dodd  vs.  Lewis,  2d  Bailey,  88. 


STEALING. 

[See  LAHCEmr,  Cattlb,  dec.] 

Bteaiiof  AH  and  every  person  and  persons,  who  shall  inveigle,  steal  and 

Mony.  carry  away  any  negro  or  other  slave  or  slaves,  or  shall  hirCy  aid,  or 
counsel  any  person  or  persons  to  inveigle,  steal  or  carry  away,  u 
aforesaid,  any  such  slave,  so  as  the  owner  or  employer  of  such  slaie 
or  slaves  shall  be  deprived  of  the  use  and  benefit  of  such  slave  or 
slaves,  or  that  shall  aid  any  such  slave  in  running  away  or  depart- 
ing from  his  master's  or  employer's  service,  shall  be,  and  he,  she, 
and  they  is,  and  are  hereby  declared  to  be,  guilty  of  felony;  and  being 
thereof  convicted  or  attaintedby  verdict  or  confession,  or  being  indicted 
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thereof  shall  stand  mute,  or  will  not  directly  answer  to  the  indictment, 
or  will  peremptorily  challenge  aboTe  the  number  of  twenty  of  the 
jury,  shall  suffer  death  as  felons,  and  be  excluded  and  debarred  of  the 
benefit  of  clergy.     7th  S.  L.,  426,  sec.  1. 

All  and  every  person  or  persons,  that  shall  carry  away  any  schooner  aiio  ewiy^ 
or  pettiaugar,  committed  to  his  or  their  care  and  management,  frau-il%ooim 
dulently,  and  with  the  intention  to  steal  or  deprive  the  owner  of  the  an  '^^^'^^ 
property  of  the  same,  from  any  part  of  this  Province  to  any  other  part 
thereof  or  elsewhere,  whereby  the  owner  of  such  schooner  or  petti- 
augar, shall  be  deprived  of  them,  or  any  of  them,  or  the  use  and  benefit 
of  them,  or  any  of  them,  shall  be,  and  he  and  they  is,  and  are  hereby 
declared  to  be  guilty  of  felony;  and  being  lawfully  convicted  thereof, 
by  verdict  or  confession,  or  being  indicted  thereof,  shall  stand  mute, 
or  will  not  directly  answer  to  the  indictment,  or  will  peremptorily 
challenge  above  the  number  of  twenty  of  the  jury,  or  shall  upon  such 
indictment,  be  outlawed,  shall  suffer  death  as  felons,  and  be  excluded 
and  debarred  of  and  from  the  benefit  of  clergy. — Ibid,  sec.  2. 


SUMMONS, 
[See  Causes,  Small  and  Mean.] 


SUNDAY. 

All  and  every  person  and  persons  whatsoever,  shall  on  every  Lord's  ^n  penoni 
Day  apply  themselves  to  the  observation  of  the  same,  by  exercising  {Je^^Ti 
themselves  thereon  in  the  duties  of  piety  and  true  religion,  publickly  i^* 
and  privately;  and  having  no  reasonable  or  lawful  excuse,  on  every 
Lord's  Day  shall  resort  to  their  parish  church,  or  some  other  parish 
church,  or  some  meeting  or  assembly  of  religious  worship,  tolerated 
and  allowed  by  the  laws  of  this  Province,  and  shall  there  abide  orderly 
and  soberly  during  the  time  of  prayer  and  preaching,  on  pain  and  for- 
feiture for  every  neglect,  the  sum  of  five  shillings,  current  money  of 
this  Province.     2d  S.  L.,  396. 

No  tradesman,  artificer,  workman,  laborer,  or  other  person  what- 
soever,  shall  do  or  exercise  any  worldly  labor,  business  or  work  of  abMUi  Urom 
tbeijr  ordinary  callings  upon  the  Lord's  Day,  or  any  part  thereof  (works  4qr. 
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of  neeeMity  or   charity  only  excepted;)  and  every  person  being  of 
the  age  of  fifteen  years  or  upwards,  ofiending  in  the  premitei,  diall, 
for  every  such  ofience,  forfeit  the  sum  of  five  shillings. — Ibid. 
penAitjfor       No  person   or    persons,   whatsoever,   shall    publicly    cry,   ibew 
ooflSinli^&rth,  or  expose  to  sale  any  wares,  merchandizes,  fruits,  herbs,  goods 
or  chattels  whatsoever,  upon  the  Lord's  Day,  or  any  part  thereof,  q|x»i 
pain  that  every  person,  so  ofiending,  shall  forfeit  the  same  goods  lo 
cried,  or  shewed  forth,  or  exposed  to  sale. — Ibid. 
No  perMo  to     No  drover,  wagober,  butcher,  higgler,  they  or  any  of  their  servants, 
LoifiD^o''  ^^y  other  traveller  or  person  whatsoever,  shall  travel  on  the  Ixnrd's 
Day  by  land;  neither  shall  any  person  or  persons  whatsoever  travel  on 
the  Lord's  Day  by  water,  in  any  barge,  lighter,  wherry,  boat,  canoe 
or  pettiaugar,  excepting  it  be  to  go  to  the  place  of  religious  worship 
and  to  return  again,  or  to  visit  or  relieve  any  sick  person,  or  ualesi 
the  person  or  persons  were  belated  the  night  before,  and  then  to  travel 
no  further  than  to  some  convenient  inn  or  place  of  shelter  fi>r  tkst 
day,  or  upon  some  extraordinary  occasion,  for  which  he,  she  or  thej 
shall  be  allowed  to  travel  under  the  hand  of  some  justice  of  peace  of 
this  Province. — Ibid. 
Notportior     ^^  public  sports  or  pastimes,  as  bear-baiting,  foot- ball  playing, 
Eeiu!owed    J^owO'W^cing,  interludes  or  common  plays,  or  other  unlawful  games, 
aitteUmi*! exercises,  sports  or  pastimes  whatsoever,  shall  be  used  on  the  Lord's 
Day  by  any  person  or  persons  whatsoever,  and    every   person  or 
persons  ofiending  in  any  of  the  premises,  shall  forfeit  for  every  ofience 
the  sum  of  five  shillings,  current  money. — Ibid. 
Nopabiie         ^^   vintner,  innholder,    or    other    person    keeping  any    public 
Mtorttmaay^^^B®  of  entertainment,  shall  entertain  or  sufier  any  person  orpemns 
&^i  D«jr!*  whatsoever,  excepting  strangers  or  lodgers  in  such  houses,  to  abide 
jggy,  and  ^^  remain  in  their  houses  or  out-houses,  yards,  or  orchard  or  fields, 
*"■■"*     drinking  or    idly  spending  their  time  on  the  Lord's  Day,  upon  tke 
pains  and  penalties  of  five  shillings  for  every  person  ofibnding,  pay- 
able by  themselves,   respectively,  that  shall  be  found  so  drinking  or 
abiding  in  any  such  public  house  or  dependancies  thereof  as  afi>iBiaid, 
and  the  like  sum  of  five  shillings,  to  be  paid  by  the  keeper  of  sodi 
house  for  every  person  entertained  by  them.-^Ibid. 
DatyoTtne      The  church-wardens  and  constables  of  Charleston,  or  any  one  or 
andcbarch  more  of  them,  shall  once  in  the  forenoon  and  once  in  the  afiemoon, 
wtnteni  of   .^^  ^^^  ^.^^  of  divine  service,  walk  through  the  said  town,  to  observe, 
suppress  and  apprehend  all  ofiTences  whatsoever,  contrary  to  the  tme 
intent  and  meaning  of  this  Act;  and  they  shall  have  power,  and  srs 
hereby  authorized  and  empowered,  to  enter  into  any  public  bouse,  or 
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suspected  houses,  to  search  for  any  such  offenders,  and  ia  eaie  they 
ared  enied  entrance,  shall  have  power,  and  are  hereby  authorised  and 
impoweredy  to  break  open,  or  cause  to  be  broken  open,  any  of  the 
doors  of  the  said  houses,  and  enter  therein;  and  all  persons  whatso- 
ever are  strictly  commanded  and  required  to  be  aiding  and  assisting 
to  any  constables  or  other  officers  in  their  execution  of  this  Act,  on 
the  penalty  often  shillings  current  money  for  every  neglect. — ^Ib. 

If  any  master,  mistress  or  overseer,  shall  command,  and  cause  andNo 
encourage  any  servant^  slave  or  slaves,  to  work  on  the  Lord's  Day,!SJ^? 
he,  she  or  they  shall  forfeit  for  every  such  ofllence  the  sum  of  five  ^' 
shillings  current  money. — lb. 

For  the  better  execution  of  all  and  every  the  foregoing  Orders,  pmantj  for 
etery  justice  of  the  peace  within  his  county  shall  have  power  and^f^S'tUi 
authority  to  convene  before  him  any  person'or  persons  whatsoever,  ^^ 
who  shall  ofiend  in  any  of  the  particulars  before  mentioned,  and  upon 
his  own  view,  or  confession  of  the  party,  or  proof  of  any  one  or  more 
witnesses,  upon  oath,  which  the  said  justices  are  by  this  Act  author- 
ised to  administer,  the  said  justice  or  justices  shall  give  a  warrant 
under  his  or  their  hands  and  seals,  to  the  constables  or  churchwardens, 
or  either  or  any  of  them,  of  the  parish  or  parishes  where  such  oflfence 
shall  be  committed,  to  seize  the  said  goods  cried,  shewed  forth,  or  put 
to  sale  as  aforesaid,  and  to  sell  the  same;  and  as  to  the  other  penalties 
and  forfeitures,  to  impose  the  fine  and  penalty  for  the  same,  and  to 
levy  the  said  forfeitures  and  penalties  by  way  of  distress  and  sale  of 
the  goods  of  every  such  ofiender,  returning  the  overplus  (if  any  be) 
after  reasonable  charges  allowed  for  the  distress  and  sale;  and  in 
de&ult  of  such  distress,  or  in  case  of  insufficiency  or  inability  of  the 
said  defender  to  pay  the  said  forfeiture  or  penalties,  that  then 
the  party  ofiending  be  set  publicly  in  the  stocks  for  the  space  of  two 
hours.  And  all  and  singular  the  forfeitures  or  penalties  aforesaid, 
shall  be  employed  and  converted  to  the  use  of  the  poor  of  the  parish 
where  the  said  ofiences  shall  be  committed,  and  to  be  delivered  into 
the  hands  of  the  overseers  of  the  poor  for  that  end,  saving  only  that 
it  shall  and  may  be  lawful  to  and  for  any  such  justice  or  justices,  out 
of  the  said  forfeitures  or  penalties,  to  reward  any  person  or  persons 
that  shall  inform  of  any  offence  against  this  Act,  according  to  his  or 
their  directions,  so  as  that  such  reward  exceed  not  the  third  part  of 
the  forfeitures  or  penalties. — lb. 

Prwidedy  nothing  in  this  Act  contained  shall  extend  to  the  PJ^^^"- Jf^tSii"^ 
biting  of  dressing  of  meat  in  familifs,  or  dressing  or  selling  of  meat^edwjjiiig 
in  inns,  victualing  houses  or  other  pnblic  houses,  for  such  as  cannot  Miuofmai. 
60 
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be  otherwise  provided;  nor  to  the  buying  and  selling  of  milk  before 

nine  of  the  clock  in  the  morning,  or  after  four  of  the  clock  in  the 

afternoon. — ^Ib. 

Provided^  dUoy  no  person  nor  persons  shall  be  impeached,  prosecuted 

or  molested  for  any  offence  before  mentioned  in  this  Act,  unless  be  or 
cH^c^    they   be  prosecuted  for  the   same  within  ten  days  after  the  ofience 

committed. — lb. 
No  writ,  mo-     No  person  or  persons,  upon  the  Lord's  day,  shall  senre  or  execute, 
mttote     or  cause  to  be  served  and  executed,  any  writy.prooess,  warrant,  order, 


Lord's  day,  judgement  or  decree,  except  in  cases  of  treason^  felony,  or  breach  of 
SS^,  the  peace;  but  the  service  of  every  such  writ,  process,  warrant, 
braK^*  of  tiM  order,  judgement  or  decree,  shall  be   void  to  all  intents  and  purpoiei 


whatsoever :  and  the  person  or  persons  so  serving  or  executing  die 
same,  shall  be  liable  to  the  suit  of  the  party  grieved,  and  to  answer 
damages  to  him  for  doing  thereof,  as  if  he  or  they  had  done  the  same 
without  any  writ,  process,  warrant,  order,  judgement  or  decree  at  all; 
and  in  case  any  person  or  persons  shall  be  imprisoned  or  detained  in 
custody  by  any  writ,  process,  warrant,  order,  judgement  or  decree  so 
served  or  executed  on  the  Lord's  day,  upon  motion  or  petition  made 
to  the  chief  justice  of  the  province,  it  shall  be  lawful  for  tbe  said  chief 
justice,  and  he  is  hereby  authorized  and  required,  immediately  to 
order  such  person  or  persons  to  be  discharged  out  of  prison  and  cus- 
tody, and  to  be  clear  not  only  from  such  writ,  process,  warrant,  order, 
judgement  or  decree  so  served  on  the  Lord's  day,  but  also  from  all 
or  any  other  writs,  process,  warrant,  order,  judgement  or  decree  serred 
or  executed  upon  any  person  during  the  time  of  the  said  persons  being 
imprisoned  or  detained,  upon  the  account  of  any  such  writ,  procesi^ 
warrant,  order,  judgement  or  decree  so  served  or  executed  on  the 
Lord's  day;  and  such  person  shall  be  allowed  by  the  said  chief  justice 
such  reasonable  time  as  he  shall  think  fitting,  to  return  to  his  home 
or  habitation,  fi*ee  from  any  arrest  or  hindeiance  whatsoever,  in  any 
civil  matter. — lb. 

If  any  action,  suit  or  information  shall  be  commenced  against  any 
BMjpieiid'^  person  or  persons  for  what  he  or  they  shall  do  in  pursuance  or  eze- 
*  "^  cution  of  this  Act,  such  person  or  persons  so  sued,  may  plead  the 
general  issue,  not  guilty,  and  upon  issue  joined  give  this  Act  and  the 
special  matter  in  evidence;  and  if  the  plaintiff  or  prosecutor  shall 
become  non-suit,  or  suffer  discontinuance,  or  if  a  verdict  pass  againit 
him,  the  defendant  or  defendants  shall  recover  his  or  their  treble 
costs,  for  which  he  or  they  shall  have  the  like  remedy,  as  in  any  case 
where  costs  by  law  are  given  to  the  defendant.— lb. 
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One  Act  of  Assembly  of  this  Province,  entitled  an  Act  for  the  bet- AfornMrAei 
er  obsenration  of  the  Lord's  day,  commonly  called  Sunday,  ratified 
n  open  Assembly  the  fifteenth  day  of  October,  one  thousand  six  hun- 
Ired  and  ninety-two,  and  every  clause,  article,  sentence,  word,  matter 
>r  thing  contained  in  the  same  Act,  firoro  henceforth  shall  be  repealed* 
knnolled,  revoked,  and  forever  made  void;  any  thing  in  the  said  Act 
o  the  contrary  in  any  wise  notwithstanding. — ^Ib. 

If  any  person  in  this  province  shall,  on  the  Lord's  day,  commonly 
ailed  Sunday,  employ  any  slave  in  any  work  or  labor,  (works  of  abso- 
iite  necessity,  and  the  necessary  occasions  of  the  fiimily,  only  excep- 
ed,)  every  person  in  such  case  ofiending,  shall  forfeit  the  sum  of  five 
K>ands,  current  money,  for  every  slave  they  shall  so  work  or  labor* 
'th  S.  L.,  404,  sec.  22. 

Ifa  verdict  is  delivered  in,  on  Sunday  morning,  after  the  expiration 
if  the  twelfth  hour,  it  is  void,  and  will  be  a  good  ground  ^  a  new 
rial,  agreeable  to  the  common  law  maxim,  dies  dominiciUf  fion  est 
^desjuridicus.    Shaw  vs.  McCombs;  2  Bay,  232. 

It  shall  not  be  lawhil  for  any  owner  or  occupier  of  a  grocery  store,  p„y^|,|^ 
•r  retail  shop,  within  the  limits  of  Charleston  Neck,  or  any  store,  ^{^^ 
hop  or  place,  within  the  limits  aforesaid,  wherein  are  vended  spiri-  ff^^g^ 
nous  liquors,  to  keep  open  the  said  stores,  shops  or  places,  or  to^^^ 
rade,  traffic  or  barter  therein,  vnih  negroes  or  persons  of  color,  at 
ny  time  on  the  Sabbath  day,  or  on  any  other  day,  after  the  hours  of 
dne  o'clock,  P.  M.,  from  the  twentieth  day  of  September  to  the 
wentieth  day  of  March,  and  ten  o'clock,  P.  M.,  from  the  twentieth 
lay  of  March  to  the  twentieth  day  of  September,  in  each  and  every 
ear;  and  in  case  any  owner  or  occupant  of  any  such  store,  shop  or 
»lace,  shall  transgress  or  violate  this  Act,  by  keeping  open  the  said 
tores,  shops  or  places,  or  by  trading,  trafficking  or  bartering  therein, 
irith  any  negroes  or  persons  of  color,  at  any  time  on  the  Sabbath  day, 
r  on  any  other  day,  after  the  hours  of  nine  o'clock,  P.  M.,  from  the 
Hrentieth  day  of  September  to  the  twentieth  day  of  March,  and  ten 
'clock,  P*  M.,  from  the  twentieth  day  of  March  to  the  twentieth  day 
f  September,  in  each  and  every  year,  he,  she  or  they  shall  forfeit  and 
ay  the  sum  of  one  hundred  dollars,  to  be  recovered  in  any  Court 
aving  competent  jurisdiction;  to  be  paid  to  the  Commissioners  of 
JrosB  Roads  of  Charleston  Neck,  for  the  use  of  said  roads.  8th  S.  L., 
91,  sec  2. 
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SURETY  FOR   THE   PEACE. 
[See  Behavioub.] 


SWEARING. 

If  any  person  or  persons  shall  profanely  swear  or  curse  in  the  presence 
nftcsM^    or  hearing  of  any  justice  of  peace  of  the  county,  riding,  or  division,  or 
ni  degreef    of  the  mayor  or  other  head  officer,  or  justice  of  peace  for  any  city  or 
fwevii^.     town  corporate ,  where  such  offence  is  or  shall  be  committed,  or  that 
shall  be  thereof  convicted  by  oath  of  one  witness,  or  by  the  confession 
of  the  party  ofiending,  before  any  justice  of  peace  of  the  county,  or 
mayor,  or  bailiflT,  or  other  chief  officer  or  justice  of.  the  peace  of  such 
city  or  town  corporate,  where  the  said  offence  shall  be  committed; 
that  then  for  every  such  ofience,  the  party  so  ofiending  ahallferfeit 
and  pay  to  the  use  of  the  poor  of  the  parish  where  tiick<pAftee  os 
offences  shall  be  committed,  the   respective  sums  hereinafter  men- 
tioned, that  is  to  say,  every  servant,  day  laborer,  common  soldier  and 
common  seaman,  Is.,  and  every  other  person  2s.,  and  in  case  any  of 
the  persons  aforesaid  shall  afler  conviction  ofiend  a  second  time,  soch 
person  shall  forfeit  and  pay  double;  and  if  a  third  time,  treble  the  son 
respectively  by  him  or  her  to  be  paid  for  the  first  ofience.     2d  S.  L., 
537. 
To  be  ledfld     ^P^^  neglect  or  refusal  of  payment  of  the  said  forfeituroy  any  justice 
bjrdiMrew.  of  peace  of  the  county,  riding,  or  division,  or  m^ror  or  other  head 
officer,  or  justice  of  peace,  of  any  city  or  town  corporate,  where  the 
said  ofiences  shall  be  committed,  shall  and  are  hereby  authorized  and 
required  to  direct  and  send  his  warrant  to  the  constable,  tjthing  man, 
*  church- warden  or  overseer  of  the  poor  of  the  parish  where  the  oflboce 

shall  be  committed,  or  where  the  offender  shall  inhabit,  thereby  coo* 
manding  them,  or  some  one  or  more  of  them,  to  levy,  by  distress  and 
sale  of  the  goods  of  the  ofiender,  the  sum  so  forfeited,  for  the  useN^T 
the  poor  of  the  parish  as  aforesaid  ;  and  in  case  no  such  distress  can 
be  had,  then  every  such  offender,  being  above  the  age  of  16  yean, 
shall,  by  warrant  under  the  hand  and  seal  of  the  said  justice  of  peace, 
trea^offen-  or  Other  officer  as  aforesaid,  be  publicly  set  in  the  stocks  for  the  space 
indiesttMSsrof  one  hour  for  every  single  offence,  and  for  any  number  of  oflbncei 
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whereof  he  shall  be  convicted  at  one  and  the  same  time,  then  two 
hours;  and  if  the  party  offending  be  under  the  age  of  sixteen  years, 
and  shall  not  forthwith  pay  the  said  forfeitures,  then  he  or  she  shall,  by 
warrant  as  aforesaid » be  whipped  by  the  constable,  or  by  the  parent, 
guardian  or  master  of  such  ofllender,  in  the  presence  of  the  constable* 
Ibid. 
If  any  justice  of  the  peace,  or  chief  magistrate,  shall  wilfully  and  fispaMior 

tot  jUWlfUti  of 

wittingly  omit  the  performance  of  his  duty  in  the  execution  of  this  i 


Act,  he  shall  forfeit  the  sum  of  five  pounds,  the  one  moiety  to  the  use  um  Act. 
of  the  informer,  to  be  recovered  by  action,  suit,  bill  or  plaint,  in  any 
of  his  majesty's  courts  at  Westminster,  wherein  no  essoin,  protection, 
or  wager  of  law,  shall  be  allowed,  nor  any  more  than  one  imparlance. 
Ibid. 

If  any  action  or  suit  shall  be  commenced  or  brought  against  any  ofBMrgMd 
justice  of  peace,  constable  or  other  officer  or  person  whatsoever,  for  thL^!^r^ 
doing  or  causing  to  be  done  any  thing  in  pursuance  of  this  Act,  con-  JSimiitaMb 
cemiog  the  said  offences,  the  defendant,  in  such  action,  may  plead  *^ 
the  general  issue ,  and  give  the  special  matter  in  evidence;  and  if 
apoQ  such  action,  verdict  be  given  for  the  defendant,  or  the  plaintiff 
become  nonwdt,  or  discontinue  his  action,  then  the  defendant  shall 
hare  treble  costs. — Ibid. 

No  person  shal^be  prosecuted  or  troubled  for  any  ofience  against iineftr 
this  statute,  unless  the  same  be  proved  or  prosecuted  within  ten  days upontt?* 
next  after  the  offence  committed. — ^Ibid. 

This  Act  shall  be  publicly  read  four  several  times  in  the  year  in  all  to  bo  rnd 
parish  churches,  and  all  public  chapels,  by  the  parson,  vicar  or  curate  etc 
of  the  respective  parishes  or  chapels,  immediately  after  morning 
prayer,  on  four  several  Sundays^  that  is  to  say,  the  Sunday  next  afler 
the  24th  day  of  June,  the  29th  day  of  September,  the  25th  day  of 
December,  and  the  25th  day  of  March,  under  the  pain  of  twenty 
shOlings,  for  every  such  omission  or  neglect. — ^Ibid. 

The  justices  of  peace,  mayor,  or  other  head  officer,  shtfll  register  ooinrkikM 
in  a  book  to  be  kept  for  that  purpose,  all  the  convictions  made  before  r-***^ 
him  upon  this  Act,'  and  the  time  of  making  thereof,  and  for  what 
offence,  and  shall  certify  the  same  to  the  next  general  quarter  sessions 
of  the  peace  for  the  said  county  or  place  where  the  offences  are  com- 
mitted, to  be  kept  there  upon  record  by  the  respective  clerks  of  the 
peace,  to  be  seen  without  fee  or  reward.— -Ibid. 
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SWINDLING. 

[See  Cheats.] 


TAR,  PITCH,   ROSIN,  &c. 


25^^  All  and  every  person  and  persons  whatever,  who  shall  lell 
*2j^^j^  or  expose  fqr  sale  in  any  part  of  this  Province,  any  pitch,  tar,  roiiiii 
bm  a  bunt  turpentine,  beef  or  pork,  in  any  caskR  or  barrels,  shall  first  set  on 
every  such  cask  or  barrel,  a  burnt  mark,  with  the  first  letter  of  the 
christian  name,  and  the  simame  at  length,  of  the  maker  of  such  commo- 
dity, with  an  iron  brand,  hereby  directed  for  that  purpose;  and  if  any 
person  shall  in  any  port  or  place  of  exportation  within  this  Province,  sell 
or  expose  to  sale  any  of  the  said  commodities  herein  before  enumerated, 
in  any  cask  or  barrel,  before  the  same  be  marked  and  branded  ai 
aforesaid,  every  such  person  shall,  for  every  such  cask  or  barrel,  for* 
feit  the  sum  of  ten  shillings,  current  money  of  this  Province,  to  the 
person  or  persons  who  will  inform  and  sue  for  the  same,  to  be  recov* 
ered  before  any  justice  of  peace  of  this  Province,  in  such  manner  ai 
is  provided  by  the  Act  for  the  trial  of  small  and  mean  causes;  and  if 
any  merchiEint,  factor,  trader  or  other  person,  shall  ship  or  put  on 
board  any  ship  or  vessel,  any  of  the  said  commodities  herein  before 
enumerated,  in  any  casks  or  barrels,  with  intent  to  export  the  same 
before  such  casks  or  barrels  be  marked  and  branded  as  aforesaid,  eveiy 
such  merchant,  factor,  trader  or  other  person,  shall  forfeit  the  sum  of 
ten  shillings,  for  every  such  cask  or  barrel,  to  be  sued  for,  recovered 
and  disponed  of  in  manner  aforesaid.     3d  S.  L.,  686. 

If  any  planter  or  other  person  shall  sell  or  expose  for  sale  to  anj 
merchant,  factor  or  any  other  person,  at  any  port  or  place  of  expo^ 
tation  within  this  Province,  any  casks  or  barrels  of  rice,  which,  upon 
opening  oruncasking  the  same,  shall  be  found  to  contain  any  un&ir' 
and  fraudulent  mixture  of  small  or  damaged  rice,  then  and  in  evexy 
such  case,  the  seller  of  the  said  rice,  or  person  ofiering  the  same  to 
sale,  shall  immediately,  on  request  of  the  buyer,  or  person  offering  to 
buy  the  same,  name  one  indifierent  person,  being  a  freeholder,  and  the 
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mlztorea  to 
btfodUtML 


LAW  OF  MAGISTRATES.  47Q 

said  buyer  another,  to  view  the  said  rice,  and  if  such  two  persons 
shall  agree  in  opinion,  and  certify  the  same  in  writing,  under  their 
hands,  that  such  rice  was  deceitfully  and  fraudulently  packed  and 
exposed  for  sale,  every  such  cask  or  barrel,  so  fraudulently  packed 
and  exposed  to  sale,  shall  be  and  the  same  is  hereby  declared  to  be 
forfeited  to  his  Majesty,  for  the  use  of  the  public  of  this  Province,  and 
to  be  applied  in  ease  of  the  tax  of  the  then  current  year,  and  the  same 
shall  be  sold  or  caused  to  be  sold  by  the  public  treasurer  of  the  Pro- 
vince, or  by  the  persons  or  person  who  shall  condemn  the  same,  for 
the  use  aforesaid,  who  shall  be  allowed  thereout,  five  per  ce§t.  for 
their  trouble:  Provided,  always,  that  if  the  seller  shall  refuse  to  nomi. 
nate  a  person  to  view  the  said  rice,  that  then  the  buyer  shall  nominate 
both  the  persons  to  view  such  rice,  who  shall  have  the  same  power  as 
[f  one  hac^  been  named  by  the  seller  and  one  by  the  buyer;  pnmded^ 
abo,  that  in  case  the  said  persons  nominated  as  aforesaid,  shall  not 
agree  in  opinion,  they  sh  all  have  power  to  nominate  a  third  person, 
being  a  freeholder  as  aforesaid,  who  shall  have  the  same  power  aa 
the  first  two  by  this  Act  have;  and  in  case  either  of  the  said  two  per* 
sons  shall  refuse  or  neglect  to  join,  or  cannot  agree   in  nominating  . 

such  third  person,  then  and  in  such  case,  any  justice  of  the  peace,  on 
notice  given  by  both  or  either  of  the  said  persons,  shall  and  he  is 
hereby  required  to  nominate  such  third  person,  which  third  person 
shall  have  the  same  power  in  the  premises  as  if  he  had  been  nomi- 
nated by  both;  provided  lastly,  that  such  adjudication  and  certificate 
shall  be  made  within  twenty-four  hours  from  the  first  application,  and 
the  said  certificate  shall  be  deemed  a  sufficient  condemnation  of  the 
said  rice,  to  warrant  the  sale  thereof  as  aforesaid;  any  law,  statute, 
usage  or  custom,  to  the  contrary  notwithstanding.-— Ibid. 

Every  person  and  persons  in  this  Province,  shall  make  his  and  their  ^andfto  be 
casks  for  packing  beef  or  pork,  of  sound,  dry  and  well  seasoned  white  J^JIf^*^ 
or  water  oak  timber,  without  sap,  the  heads  as  well  as  bodies  of  which  ^|^  ^ 
casks  shall  be  made  tight  so  as  to  hold  pickle,  and  shall  fill  the  said 
casks  with  water  before  the  same  is  packed  with  any  beef  or  pork.-Ib. 

Every  barrel  of  pitch  which  shall  be  made  and  sold  in  this  Province,  ^^    ^^^^^^ 
shall  contain  three  hundred  and  twenty-two  pounds  gross  weight;  every  ***|J^2f 
barrel  of  tar  shall  contain  thirty-two  gallons;  eveiy  barrel  of  pork  or"*^* 
beef,  shall  contain  thirty  gallons  and  two  hundred  pounds  weight  of 
wholesome  well  cured  meat  in  the  same,  which  shall  be  weighed  by 
the  packers,  and  well  packed  with  salt  and  pickle,  each  piece  not  to 
weigh  more  than  eight  pounds,  and  not  to  be  cut  or  mangled  further 
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than  to  take  out  the  kernels,  or  where  the  bones  require  it,  and  not 

more  than  two  heads  in  one   barrel  of  pork,  but  no  beef  heads  or 

Borinand    shauks  shall  at  all  be  packed;  and  every  barrel  of  rosin  and  torpeo* 

^^^     '    tine  shall  be  clean  strained  and  merchantable,  withou  t  chips,  lesTei, 

filth  or  dirt.— Ibid, 
catde  for         In  case  any  person  whoever,  shall  kill  any  cattle  to  put  in  barrels  for 
bapmnad     sale,  without  having  first  penned  them  twelve  hours  before  the  killiiig 
bafora         them,  every  such  person  shall  forfeit  the  sum  of  three  pounds  current 
money,  for  every  head  of  cattle  so  killed,  contrary  to  the  drections  of 
this  i^t,  to  the  person  who  will  inform  and  sue  for  the  same,  to  be 
recovered  before  any  justice   of  the   peace,  in  such  manner  ss  ii 
directed  by  the  Act  for  the  trial  of  small  and  mean  causes. — ^Ibid. 
No  merchant,  factor,  trader  or  other  person,  shall  ship  or  put  on 
Bamif  of    board  any  ship  or  vessel  for  exportation  from  this  Province,  any  tar  or 
tnrpenttna  to  turpentine  before  the  same  be  marked  by  some  public  packer,  who 
tjjrapoUio   shall  be  appointed  for  that  purpose  as   by  this  Act  is  hereioafler 
directed;  and  if  any  person  shall  ofiend  herein,  he  shall  forfeit  the 
sum  of  twenty  shillings  current  money,  for  each  cask  or  barrel  so 
shipped  for  exportatidn  before  the  same.be  marked  as  aforesaid,  to  be 
sued  for  and  recovered  before  any  justice  of  the  peace  of  this  Pro- 
vince, in  such  manner  as  is  provided  by  the  Act  for  the  trial  of  small 
and  mean  causes,  and  the  said  forfeiture  shall  go  to  the  informer.— lb. 
The  pMker       In  case  any  public  packer  shall  suspect  any  barrel  or  barrels  of 
■nmetad     tar  or  turpentine,  before  he  marks  the  same,  to  be  firaudulent  and 
bwnta.        deceitful,  he  shall  acquaint  the  person  treating  for  the  purchase  of  the 
same,  of  such  his  suspicion,  and  shall  be  obliged  to  open  and  examine 
any  such  suspected  cask  or  casks,  barrel  or  barrels;  and  if  the  same 
shall  appear  to  be  firaudulently  and  deceitfully  packed  and  exposed  to 
sale,  the  same  shall  be  forfeited,  and  sold  by  the  treasurer  to  such  per- 
sons as  will  expend  and  use  the  lame  within  this   Province,  and 
applied  to  the  same  uses  as  is  herein  before  directed  in  the  case  of 
rice. — ^Ibid. 
AtOwrtak        If  &ny  fraud  or  abuse  shall  be  suspected  in  any  barrel  or  barrels  of 
mniiJnrit"  pitch  or  rosin  which  shall  bp  brought  to  market  or  exposed  to  sale,  the 
10     opeoed.  pefg^Q  ^^^^  ^y^^n  ^^^^^  f^j^  ^^^^  purchase  of  such  pitch  or  rosin,  shall  be 
at  liberty  to  cut  open  as  many  barrels  of  the  same  as  he  shall  think 
proper,  which  shall  be  liable  to  be  viewed,  judged  and  forfeited,  asii 
*  herein  before  directed  in  the  case  of  rice,  and  where  any  pitch  or 

rosin  shall  be  condenmed  as  fraudulent  by  the  person  or  personi 
empowered  (as  is  hereinbefore  directed  with  respect  to  rice)  to  view 


( 
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and  judge  the  same,  all  such  condemned  pitch  and  rosin  shall  be  for- 
feited, and  sold  by  the  treasurer,  and  applied  to  such  uses  as  is  before 
directed  in  the  case  of  rice  :  provided  tdtoays,  that  where  any  pitch 
or  rosin  shall  be  ordered  to  be  cut  open  as  aforesaid,  without  the 
consent  of  the  owner  or  person  ofiering  or  exposing  the  same  to  sale, 
the  same  shall  be  done  at  the  risk  of  the  person  who  shall  cause  such 
pitch  to  be  so  cut  open,  f  that  is  to  say)  if  such  pitch  or  rosin  shall  not 
be  condemned  as  fraudulent  by  the  person  or  persons  impowered  by 
this  Act  to  view  and  judge  the  same,  that  then  the  person  who  caused 
the  said  pitch  or  rosin  to  be  so  cut  open  and  examined,  shall  take  to 
himself  every  such  barrel  so  cut  open,  and  which  shall  not  be  con- 
demned as  aforesaid,  and  shall  pay  to  the  owner  or  person  ofiering 
the  same  to  sale,  the  current  sum  or  price  which  good  pitch  or  rosin 
shall  then  be  at,  at  that  port  or  place,  any  thing  hereinbefore  contained 
to  the  contrary  notwithstanding. — lb. 

Whenever  any  rice,  pitch  or  rosin,  shall  be  sent  from  any  planta-  ^  ^^^^ 
tion,  under  the  care  or  management  of  an  overseer  or  manager,  and  !!I!fIh?i?<mi 
where  the  employer  does  not  then  live,  nor  shall  happen  to  be  present,  [ 
if  such  rice,  pitch  or  rosin,  shall  by  virtue  of  this  Act  be  forfeited,  on 
account  of  any  unfair  or  fraudulent  mixture,  the  loss  of  the  rice,  pitch 
or  rosin  so  forfeited,  shall  fall  upon  the  overseer  or  manager  of  that 
plantation  where  the  same  was  packed  or  filled,  and  the  master  or 
owner  of  the  said  plantation  shall  have  power  to  deduct  the  value  of 
the  rice,  pitch  or  rosin  so  forfeited,  out  of  the  wages,  share  or  stipend 
of  such  overseer  or  manager,  or  recover  the  same  by  legal  process,  if 
he  shall  think  proper,  unless  such  overseer  or  manager  shall  make  it 
appear  by  the  evidence  of  some  white  person,  that  to  the  best  of  his 
the  said  white  person's  opinion  and  belief,  the  barrels  which  contained 
the  same  were  well  headed  and  nailed  or  pegged  in  his  presence, 
and  that  he  saw  the  rice,  pitch  or  rosin,  fairly  packed  and  filled  in 
the  same. — lb. 

No  merchant,  factor,  trader  or  other  person,  shall  ship  for  exporta- pau^y  oi 
tion,  on  board  any  ship  or  vessel,  any  beef  or  pork  for  a  foreign  ^IjJSl^ 
market,  before  the  same  be  packed  by  the  public  packer  of  that  port' 
or  place  where  the  same  is  intended  to  be  shipped,  and  by  the  said 
packer  marked  or  branded,  on  pain  of  every  such  person's  forfeiting 
the  sum  of  twenty  shillings  current  money,  for  every  such  cask  or 
barrel. — lb. 

The  packers  of  the  several  ports  of  this  Province,  shall  severally  q^i^^ 
and   respectively  be   nominated  and  chosen  yearly,  at  the  time  o^JjSSiJ^*'* 
choosing  parish  officers,  by  the  freeholders  of  the  respective  parishes 
61 
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^here  sucb  port  is  situate,  who  before  they  enter  into  the  execution 
of  their  offices  seve  rally,  and  respectively,  shall  take  the  following 
oath,  before  some  neighboring  justice  of  the  peace  for  that  coontj: 
I,  A.  B.,  do  solemnly  and  sincerely  swear,  that  I  will  faithfully  and 
impartially  execute  the  business  and  duty  of  a  packer  in  the  town  and 

port  of without  favor  or  prejudice  to  any  person  or  party  what. 

soever,  according  to  the  best  of  my  skill  and  judgement,  and  with  the 
greatest  expedition,  so  help  me  God.     Provided  alttaySy  that  there 
shall  be  six  packers  for  the  port  of  Charleston,  and  two  for  each  of 
the  other  ports,  and  no  more. — lb. 
Number  of       The  public  packers  of  the  several  ports  of  this  Province,  shall 
g^enaDd  yegeiy^  for  their  trouble,  from  the  seller  or  owner  of  any  tar,  the  Bum 
of  one  shilling  for  each  barrel,  and  no  more,  for  packing  and  marking 
the  same  with  a  hot   iron;  and  for  every   barrel  of  turpentine,  six 
pence;     which  he  or  they  shall  mark  or  brand;  and  the  sum  of  two 
shillings  and  six  pence  for  every  barrel  of  beef  or  pork  which  he  or 
they  shall  pack  and  mark  as  aforesaid. — lb. 
On  of  pipe      All  staves  to  be  made  for  exportation,  and  all  shingles,  which  shall 
^*'*         be  offered  to  sale  in  this  Province,  shall  be  made  of  good  and  soand 
timber,  and  shall  be  of  the  following  dimensions,  to  wit:  each  pipe 
stave  to  be  made  of  white  oak,  fi fly-eight  inches  long,  and  notlen 
than  three  quarters  of  an  inch  thick  at  the  thin  edge,  and  three  inches 
broad,  clear  of  sap;  each  hogshead  stave  to  be  made  of  red  or  white 
oak,  forty-two  inches  long,  not  to  be  less  than  three  quarters  of  an 
inch  thick  at  the  thin  edge,  and  four  inches  broad,  clear  of  sap;  and 
each  barrel  stave,  of  red  or  white  oak,  to  be  thirty  inches  long,  not 
to  be  less  than  half  an  inch  thick  at  the  thin  edge,  and  four  inches 
broad,  clear  of  sap ;  and   each  shingle  to  be  twenty-two  inches  in 
length,  and  not  less  than  half  an  inch  thick  at  the  thick  end,  and  well 
shaved,  so  as  not  to  be  winding,  and  not  less  than  three  inches  and 
an  half  broad,  clear  of  sap;  and  in  case  there  shall  be  any  dispute 
between  the  buyer  and  seller  of  any  staves  and  shingles,  concerning 
the  merchantableness  of  them,  the  same  shall  be  determined  hj  the 
packers  of  the  port  or  place  in  which  such  dispute  may  happen. — Ih. 
14,  ♦     .        ♦  #  *  *  « 

Attrf  nS     15.  *****  * 

Every  person  who  shall  be  employed  in  the  weighing  rice,  pitch, 
turpentine,  beef,  pork,  or  any  other  merchandise  at  any  public  scales 
in  Charleston,  or  any  other  port  in  this  Province,  shall,  before  he 
take  upon  him  to  do  the  same,  take  the  following  oath  before  anj  of 
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hifl  Majesty's  justices  of  the  peace,  who  are  hereby  impowered  and 
required  to  administer  the  same,  viz  :  I,  A.  B.,  do  swear,  that  I  will 
faithfully,  equally  and  impartially  weigh  all  rice,  pitch,  turpentine, 
beef^  pork,  or  other  merchandise  that  shall  be  weighed  by  me,  so 
help  roe  Grod.  And  any  person  weighing  any  rice  or  other  merchan- 
dise whatever,  who  cannot  or  shall  refuse  to  produce  a  certificate 
of  his  having  taken  the  said  oath,  being  thereto  required  by  the  owner 
or  person  who  offers  such  merchandise  to  be  weighed,  shall  forfeit 
and  pay  the  sum  of  four  pounds  proclamation  money,  to  be  recovered 
according  to  the  Act  for  the  trial  of  small  and  mean  causes,  to  be  paid 
to  and  for  the  use  of  the  informer;  provided  such  information  be  made 
within  six  days  afler  the  ofience  is  committed. — lb. 
Made  perpetual  by  Act  of  1783.     4th  S.  L.,  541. 


TENDER. 

A  tender  is  an  offer  to  pay  a  debt  or  perform  a  duty.     Bac.  Ab. 
Tit.  Tender. 

1st.  What  is  a  good  and  legal  Tender. 
2d.    Of  the  time  and  place  of  making  it. 
3d.    Of  the  consequences  of  a  Tender. 

l8t.  What  is  a  good  and  legal  Tender. 

By  the  Constitution  of  the  United  States,  Art.  Ist,  sec.  10,  no  State  q^,^,^ 
shall  make  any  thing  but  gold  and  silver  coin  a  tender  in  payment  '^^^' 
of  debts;  under  which,  it  hath  been  ruled,  that  the  copper  coin  of  the^^^w^ftno*- 
United  States  is  not  a  legal  tender. 

But,  an  offer  in  bank  notes,  of  money  due,  may  be  a  good  legal  BMikmJibfc 
tender,  if  no  objection  is  made  to  it  on  that  account,  land  it  be  rehised 
on  some  other  ground.     Polglasse  vs.  Oliver,  1st  Price,  133;  Wright 
vs.  Read,  3  T.  R.,  554. 

It  is  not  enough  for  the  person,  who  intends  to  make  a  tender,  to^^^^^ 
say,  I  am  ready  to  pay  the  debt,  or  perform  the  duty;  but  he  mustigM» 
make  an  actual  offer  to  pay  the  one,  or  perform  the  other.    The 
mortgagor  said  to  the  mortgagee,  I  am  here  ready  to  pay  you  the 
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mooej  due  upon  the  mortgage;  but  at  the  same  time  kept  the  mooeff 
which  was  in  a  bag,  under  his  arm.  This  was  holden  not  to  be  a 
good  tender.  But  an  actual  offer  of  money  in  a  bag  is  a  good  tender, 
provided  it  be  proved,  that  the  sum  intended  to  be  tendered,  was  in 
the  bag;  for  it  is  usual  to  carry  money  in  a  bag,  and  it  is  the  duty  of 
the  party  who  receives  it  to  tell  it,  and  to  examifie  whether  it  be 
good.  5th  Bac.  Ab.,  4. 
Mmt  be  It  is  a  general  rule,  that  a  tender  must  be  made  unconditional,  and 

uMmT-  *^  ^^^^  ^  always  of  a  definite  and  certain  character.     Eastland  n. 
Longshorn  dc  Maxwell;  Ist  N.  dc  M'C,  194. 

A  party  making  a  tender,  is  not  entitled  to  require  a  receipt  in  full, 
where  a  larger  sum  than  that  tendered  is  claimed  to  be  doe :  and 
where  a  receipt  pro  ianio  was  offered  and  refused,  and  a  receipt  in 
full  insisted  upon  as  a  condition;  held,  that  the  tender  was  void. 
Siler  dc  Price,  vs.  Robinson;  2d  Bailey,  274. 

A  tender  of  a  larger  sum,  requiring  change,  is  not  a  good  tender. 
Robinson  vs.  Cook;  6  Taun  ,  336. 

2d,  Of  the  time  and  place, 

A  tender  cannot  be  made  afler  the  commencement  of  an  action. 
The  way  to  stop  proceedings  afler  an  action  is  brought,  is  by  obtaining 
a  rule  for  leave  to  pay  the  money  into  Court.  Fishburne,  Ei'or,  vs. 
Sanders ;  1st  N.  dc  M'C,  242. 

To  save  costs,  it  is  too  late  to  tender  money  afler  a  writ  has  been 
takeh  out,  and  signed  and  sealed  by  the  clerk,  although  it  has  not  yet 
been  lodged  with  the  sheriff.  The  plaintiff  has  already  incurred  the 
costs,  and  if  the  defendant  admits  the  debt,  he  must  pay  the  coiti 
accrued.  But  the  defendant  having  paid  the  money  into  Court,  which 
was  taken  out  by  the  plaintiff,  except  so  much  as  woold  pay  the  costs, 
it  was  held,  that  the  plaintifTs  accepting  the  money,  discharged  the 
defendant  from  payment  of  costs.  Where  a  defendant  gets  the  leave 
of  Court,  afler  action  brought  to  pay  money  into  Court,  it  is  always 
upon  condition,  that  he  pays  the  costs  then  due.  Hinchie  vs.  Foster, 
4th  McC,  253. 

Defendant,  afler  issue  joined,  by  leave,  paid  money  into  Court. 
Plaintiff  took  the  money  out,  and  without  requiring  the  defendant  to 
pay  the  costs  up  to  the  time  the  money  was  paid  into  Court,  proceeded 
for  the  balance  of  his  demand.  Verdict  for  defendant.  New  triil 
ordered,  unless  defendant  pay  all  costs  up  to  the  time  he  paid  the 
money  into  Court.    Broughton  vs.  Richardson,  2d  Rich.,  64. 
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Where  money  is  to  be  paid,  or  goods  are  to  be  delivered,  at  a  place  wimm  ttme 
certain,  upon  or  before  a  day  certain,  the  tender  must  not  only  be  m  £td. 
made  upon  the  last  day  limited  for  the  payment  or  delivery,  but  it  must 
also  be  made  at  the  uttermost  convenient  time  of  that  day:  for  as  one 
party  has  until  the  uttermost  convenient  time  of  that  day  to  pay  the 
money,  or  deliver  the  goods,  it  would  be  unreasonable  that  the  other 
should  be  obliged  to  attend  for  the  receiving  of  the  money  or  goods 
before  that  time.     5  Bac.  Ab.,  9. 

But  although  the  party,  who  ought  to  pay  money,  or  deliver  goods, 
has  until  the  uttermost  convenient  time  of  the  last  day,  limited  for  the 
payment  or  delivery,  to  pay  the  money  or  deliver  the  goods,  a  tender 
is  not  good,  unless  there  be,  afler  it  is  made,  time  enough,  before  the 
sun  sets,  to  examine  and  tell  the  money,  or  to  examine  and  take 
account  of  the  goods:  for  if  a  man  should  be  compelled  to  receive 
either  money  or  goods  in  the  dark,  there  would  be  great  danger  of 
his  being  imposed  upon. — Ibid. 

Notwithstanding  the  law  gives  the  uttermost  convenient  time  of  the 
last  day,  limited  for  the  payment  of  money  or  delivery  of  goods,  to  pay 
the  money  or  deliver  the  goods,  yet,  as  this  is  solely  for  the  conveni- 
ency  of  both  parties,  that  neither  may  be  obliged  to  give  longer  attend* 
ance  than  is  necessary,  if  it  happen  that  both  parties  meet  at  the  place 
at  any  other  time  of  the  last  day,  or  upon  any  other  day  within  the 
time  limited  for  the  payment  or  delivery,  and  a  tender  be  made,  the 
tender  is  good. — Ibid. 

If  money  is  to  be  paid,  or  goods  are  to  be  delivered,  at  a  place 
certain,  notice,  although  no  time  be  fixed  for  the  payment  or  delivery, 
may  be  given  to  the  party  to  whom  the  payment  or  delivery  is  to  be 
made,  that  the  money  will  be  paid,  or  the  goods  delivered,  upon  a  day 
therein  mentioned;  and  a  tender  at  the  uttermost  convenient  time  of 
that  day  is  good.     5  Bac.  Ab.,  10. 

If  no  place  be  appointedTor  the  payment  of  money  in  gross,  a  ten«ifaopiay 
der  must,  if  the  person  to  whom  the  money  is  due  be  in  the  State,  be 
made  at  the  place  where  he  is;  but  if  he  be  out  of  the  State,  the  party, 
who  ought  to  pay  the  money,  is  not  bound  to  go  out  of  the  State  to 
seek  him.    5  Bac.  Ab.,  6. 

If  no  place  be  appointed  for  the  payment  of  rent  issuing  out  of  land, 
a  tender  upon  the  land  is  good;  for  it  is  not  in  this  case  necessary  to 
make  a  tender  to  the  person.  But  although  a  tender  to  the  person  be 
not,  in  the  case  of  rent  issuing  out  of  land,  necessary,  a  tender  to  the 
person  would,  in  such  case,  be  good. — ^Ibid,  7. 
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Replevin  lies  to  recover  damages  for  the  detainer  after  tender  of  the 
.rent  in  arrear,  if  the  tender  were  made  before  the  goods  were 
impounded,  although  not  made  until  after  the  distress  levied.  Hilson 
vs.  Blain,  2d  Bailej,  168. 

Tender  on  the  land,  to  the  bailiff,  if  the  landlord  is  not  present  to 
receive  the  rent  in  arrear,  renders  the  subsequent  impounding  of  the 
goods  distrained  tortuous;  and  the  landlord  is  liable  for  the  damages. 
Ibid. 


Sto|Ninter- 


Admttia 


Sd.  Of  the  Consequences  of  a  Tender. 

Tender,  in  paper  currency,  before  it  went  out  of  circulatioD,  is 
good,  and  shall  stop  into  rest  from  the  time  of  such  tender.  Pcrtrie  vs. 
Smith,  1st  Bay,  115. 

In  case  of  the  tender  of  money,  it  discharges  the  subsequent  inter, 
est  and  costs;  12  J.  R.,  274.  And  where  the  defendant,  afler  action 
brought,  and  before  declaration,  has  tendered  the  sum  which  he  after- 
wards brings  into  Court,  and  offered  to  pay  costs  up  to  that  time,  it 
seems  but  reasonable  that  he  should  not  be  liable  to  the  payment  of 
any  further  costs. — 1st  Tidd's  Prac,  567. 

Bringing  money  into  Court  is  an  acknowledgement  of  the  right  of 
action,  to  the  amount  of  the  sum  brought  in;  and  therefore  the  plain- 
tiff, on  producing  an  office  copy  of  the  rule,  is  entitled  to  receive  it  at 
all  events,  whether  he  proceed  in  tho  action  or  not,  and  even  though 
lie  be  non-suited  or  have  a  verdict  against  him.  And  being  an  acknowL 
edgement  on  record,  the  party  can  never  recover  it  back  again,  though 
it  afterwards  appear  that  he  paid  it  wrongfully.  But  bringing  money 
into  Court,  is  admission  of  a  legal  demand  only.  And  beyond  the 
amount  of  the  sum  brought  in,  it  is  no  acknowledgement  of  the  right 
of  action;  and  therefore,  if  the  plai  ntiff  proceed  further,  it  is  at  bis 
peril. — Ibid. 

A  right  to  damages,  on  the  account  of  the  non-payment  of  a  debt, 
SSequant  or  the  non-performance  of  a  duty,  may,  after  l>eing  taken  away  bj  a 
tender  and  refusal,  be  restored  by  a  demand  subsequent  to  the  tender 
and  refusal;  for  if  the  debt  or  duty  be  not  discharged  by  the  tender  and 
refusal,  a  new  right  to  damages  accrues,  from  the  non-payment  or  the 
non-performance  upon  the  subsequent  demand.  If  A.  have  tendered 
a  sum  of  money  to  B.,  and  B.  have  refused  to  accept  thereof;  yet,  if  a 
demand  be  afterwards  made  by  B.,  and  the  money  be  not  paid,  A.  is 
liable  to  damages  for  non-payment  from  the  time  of  the  demand.  5di 
Bac.  Ab.,  13. 


Bfltetof 
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THEATRES,    PLAYS,   AND    SHOWS. 

The  inlendant  and  warden*  of  the  city  of  Charleston,  and  the  inten-  ^JjgJi 
lant  and  wardens  in  Camden,  and  the  magistrates  in  each  of  the  jobe^ 
)lection  districts  throughout  the  Staie,  maj  permit  and  license  persons 
0  exhibit  theatrical  entertainments,  within  the  bounds  of  their  respect- 
vejurisdictions,  anj  thing  contained  in  the  Act,  entitled,  **An  Act 
i>r  the  pr  omotion  of  industry  and  suppression  of  vagrants,  and  other 
die  and  di  sorderlj  persons,"  to  the  contrary  thereof  in  any  wise  not. 
iritbstanding;  and  the  persons  who  shall  be  so  licensed  are  hereby 
xcepted  from  the  pains  and  penalties  inflicted  by  the  said  Act;  and 
or  every  license  granted  in  the  city  of  Charleston,  a  sum  of  one  hun- 
Ired  pounds,  and  for  every  license  granted  elsewhere,  the  sum  of 
wenty.five  pounds,  shall  be  paid  into  the  public  treasury,  for  the  use 
>f  the  State;  and  such  litense  shall  continue  in  force  for  one  year 
rom  the  granting  thereof,  and  no  longer.     5th  S.  L.,  195. 

The  intendant  and  wardens  of  all  incorporated  towns  and  villages,  ^}]| 
(hall  have  power  to  collect  the  taxes  from  all  persons  representing,  *^S^ 
)ublicl),  within  their  respective  corporate  limits,  fqr  gain  or  reward,  ^jJ^J?" 
iny  plays  or  shows,  of  what  nature  or  kind  soever,  which  have  hitherto  •*•• 
leen  payable  to  the  clerk  of  the  Court  of  said  district,  to  be  used  for 
he  purposes  of  the  said  corporations,  respectively.     6th  S.  L.,  582, 
lec.  9. 

If  any  person  shall  represent,  publicly,  for  gain  and  reward,  any 
play,  comedy,  tragedy,  interlude  or  farce,  or  other  employment  of  the 
itage,  or  any  part  therein,  or  shall  exhibit  wax  figures,  or  shows  of 
any  kind  whatsoever,  without  having  paid  the  tix  required  by  law,  to 
be  paid  to  the  clerks  of  the  Courts  respectively,  before  such  represen- 
tation or  exhibition,  it  shall  be  the  duty  of  the  clerk  of  the  Court,  or  of 
any  magistrate  for  the  district  where  the  same  may  be  done,  to  issue 
an  execution  for  double  the  amount  of  tax  so  imposed,  which  execution 
may  be  directed  to  any  sheriff  or  constable  of  this  State,  and  against 
the  body  or  goods  of  the  person  so  being  liable,  and  which  may  be 
levied  in  any  district  in  the  State;  and  every  magistrate  who  shall  so 
issue  execution,  shall  cause  the  amount  of  the  same  to  be  paid  to  the 
clerk  of  the  Court  for  his  district;  and  the  clerks  of  Courts  shall  pay 
annually,  into  the  public  treasury,  all  such  taxes  as  may  come  into 
their  hands  respectively;  provided^  that  nothing  herein  contained  shall 
be  construed  to  extend  to  any  incorporated  town,  vUlage  or  city.  Act 
1843,  246,  sec.  3. 
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TICKETS;  GIVING  ONE  TO  A  SLAVE. 

Ptttitj  ibr.  If  any  person  shall  give  a  ticket  or  written  permit  to  any  slavei  the 
property,  or  being  under  the  charge  of  another,  without  the  consent, 
or  against  the  will  of  the  owner,  or  other  person  having  the  charge  of 
such  slave,  authorizing  such  slave  either  to  be  absent,  or  to  deal, 
trade  or  traffic,  such  person  shall  be  liable  to  be  indicted,  and  on  con- 
viction, be  punished  by  fine,  not  exceeding  one  thousand  dollars,  and 
be  imprisoned,  not  exceeding  twelve  months;  the  entire  fine  thui 
imposed,  to  be  given  to  the  informer.    6th  S.  L.,  552. 


TRADING,  OR  GAMING  WITH  A  SLAVE. 

[See  Corn.] 

If  any  shop-keeper,  trader,  or  other  person,  shall,  by  himself  or  any 
^oom'^ other  person  acting  for  him  or  her,  as  his  or  her  clerk,  or  otherwise, 
't^^^^  directly  or  indirectly,  buy  or  purchase  from  any  slave,  in  any  part  of 
this  State,  any  corn,  rice,  peas,  or  other  grain,  bacon,  flour,  tobacco, 
indigo,  cotton,  blades,  hay,  or  any  other  article  whatsoever,  or  shall 
otherwise  deal,  trade  or  traffic  with  any  slave  not  having  a  permit  so 
to  deal,  trade  or  traffic,  or  to  sell  any  such  article,  from  or  under  tbe 
hand  of  his  master  or  owner,  or  such  other  person  as  may  have  the 
care  and  management  of  such  slave,  such  shop-keeper,  trader,  or 
other  person,  shall,  for  every  such  ofience,  forfeit  a  sum  not  exceeding 
one  thousand  dollars,  and  imprisonment  not  exceeding  a  term  of 
twelve  months,  nor  less  than  one  month.     7th  S.  L.,  454,  sec.  1. 

Where  any  person  shall  purchase  of  any  slave  any  article  whatso- 
ever, he  shali^tain  in  his  possession  the  permit  which  such  slave  has 
produced;  and  whenever  any  person  shall  be  charged  with  having 
trafficked  with  a  slave  contrary  to  law,  it  shall  be  the  duty  of  such 
person  to  produce  the  permit  and  to  prove  its  authenticity;  and  in 
default  of  producing  the  permit,  and.  of  proving  its  authenticity,  such 
person  shall  be  liable  to  the  penalties  imposed  by  law  on  the  ofience 
of  trading  and  trafficking  with  slaves  without  permits.     Ibid,  sec.  2. 

Under  the  Act  against  trading  with  a  slave,  the  setting  goods  to  a 
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Ume  for  cashf  was  held  indictable  under  the  general  words  of  the 
icU  **or  shall  otherwise  deal,  trade  or  traffic.^*  State  ▼>•  Holman; 
ki  M'C,  306. 

Where  I.  sold  a  horse  to  a  slave,  belonging  to  the  estate  of  H.,  with- 
out a  written  permit,  but  in  the  presence,  and  with  the  assent  of  an 
iTerseer  of  the  estate,  whose  agency  extended  no  farther  than  to  see 
hat  the  stock  of  the  plantation  were  properly  taken  care  of,  and  to 
^▼e  the  negroes  passes  when  necessary,  it  was  held,  that  such  pre- 
enca  and  assent  did  not  legalize  the  trading.  It  might  be  otherwise 
vhere  the  master,  owner,  or  other  person  having  the  unqualified 
:ontrol  of  a  slave,  is  present  and  assents  to  the  sale.  State  vs.  Isaacs, 
Lst  Spear,  223. 

If  any  white  person  shall  game  with  any  free  negro  or  person  of^ 


»lor,  or  slave,  or  shall  bet  upon  any  game  played,  wherein  one  of  theJJ^I^ 
parties  is  a  free  negro,  person  of  color,  or  slave,  or  shall  be  willingly 
>resent,  aiding  and  abetting,  where  any  game  of  chance  is  played,  as 
iforesaid,  such  person,  upon  conviction  thereof,  by  indictment,  shall 
30  whipped,  not  exceeding  thirty-nine  lashes,  and  fined  and  imprisoned 
it  the  discretion  of  the  Court  trying  such  person.  7th  S.  L.,  469, 
lec.  6th. 


TREASON. 

[See  Insubbection.] 

Treason  against  the  United  States  shall  consist  only  in  levying  war 
igainst  them,  or  in  adhering  to  their  enemies,  giving  them  aid  and 
:omfort.     Cons.  U.  S.  Art.  3,  sec.  3;  1  S.  L.,  178. 

1st.  What  amounts  to. 
2d.    Evidence  of. 
8d.    Punishment. 

IsL  What  amounts  to.  ' 

To  constitute  treason,  war  must  be  actually  levied  against  the 
United  States.    A  mere  conspiracy  to  subvert  by  force,  the  govern- 
ment of  the  country,  is  not  treason.     Ex  parte  Bollman  dc  Swart- 
nrout,  4th  Cranch's  U.  S.  Rep.,  126. 
62 
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To  constitute  a  levying  of  war,  there  mutt  be  an  assemblage  of 
persons,  designed  to  afiect  by  force  a  treasonable  purpose.  The 
mere  enlistment  of  men  for  such  a  purpose  is  not  sufficient. — ^Ib. 

It  is  high  treason  to  nriyest  the  execution  of  an  act  of  Congress, 
by  force  and  intimidation. ""^U,  S.  vs.  Mitchell,  2d  DalL  Penn.  Rep. 
355. 

But  a  resistance  of  the  execution  of  a  law  of  the  United  States, 
accompanied  with  any  degree  of  force,  if  for  a  private  purpose,  is  uot 
treason.  To  constitute  that  ofience,  the  object  of  the  resistance  muit 
be  of  a  public  and  general  character.  U.  S.  vs.  Hoxie,  1  FSsine'sD. 
S.  C.  C.  Rep.,  265. 

Enlisting,  or  proc  uring  any  person  to  be  enlisted,  in  the  service  of 
the  enemy,  is  treason.  Nothing  will  excuse  the  act  of  joining  an 
enemy  but  the  fear  of  immediate  death;  not  the  fear  of  any  inferior 
perf(onal  injury,  nor  the  apprehension  of  any  outrage  upon  property. 
Respublica  vs.  M'Carty,  2d  Dall.  Fenn.  Rep.,  87. 

2d.  Of  the  Evidence. 

No  person  shall  be  convicted  of  treason  unless  on  the  testimony  of 
two  witnesses  to  the  same  overt  act,  or  on  confession  in  open  Court. 
Cons.  U.  S.y  Art.  3,  sec.  3;  IstS.  L.,  178. 

Overt  acts  of  treason  must  be  proved  by  two  witnesses,  or  by  tbe 
confession  of  the  party  in  open  Court.  1  Burr's  Trial,  13,  14;  8lh 
Am.  Com.  L.,  173. 

And  if  the  overt  act  laid  in  the  indictment  is  not  proved  by  two 
witnesses,  no  testimony,  in  its  nature  corroborative  or  confirmatory, 
IS  admissible. — lb. 

After  an  overt  act  is  proved  to  have  been  committed  in  ih<d  county 
where  the  indictment  is  laid,  evidence  may  be  given  of  an  overt 
act  committed  in  another  county.  Respublica  vs.  Malin,  1  DtU. 
Penn.  Rep.,  35. 

Where  the  prisoner,  in  an  indictment  for  high  treason,  had  joined 
a  party  of  American  troops,  supposing  them  to  be  British,  it  was  held, 
that  no  evidence  of  words  showing  his  mistake,  and  that  it  was  bit 
real  intention  to  join  the  enemy,  could  be  admitted. — lb. 

3^.  Its  Punishment. 

The  punishment  of  high  treason  by  the  common  law,  as  stated  by 
Mr.  Justice  Blackstone,  is  as  follows :  ist,  that  the  ofiender  be 
drawn  to  the  gallows,  and  not  be  carried  or  walk,  though  usually  (by 
connivance,  at  length  ripened  by  humanity  into  law)   a  aladge  or 
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hurdle  is  allowed,  to  preserve  the  offender  from  the  extreme  torment 
of  being  dragged  on  the  ground  or  pavement.  2d,  that  he  be  hanged 
by  the  neck,  and  then  cut  down  alive.  3d,  that  his  entrails  be  taken 
out,  and  burned,  whilst  he  is  yet  alive.  4th,  that  his  head  be  cut 
off.  5th,  that  his  body  be  divided  into  four  parts.  6th,  that  his  head 
and  quarters  be  at  the  king's  disposal.     4th  B.  C,  92. 

But  by  Cons.  U.  S.,  Art.  3,  sec.  3;  Ist  S.  L.,  178;  the  Congress 
shall  have  power  to  declare  the  punishment  of  treason;  but  no  attain- 
der of  treason  shall  work  corruption  of  blood,  or  forfeiture,  except 
during  the  life  of  the  person  attainted.  Under  which  power  it  was 
enacted,  1st  S.  L.  U.  S.,  83,  sec.  1st,  that  if  any  person  or  persons, 
owing  allegiance  to  the  United  States  of  America,  shall  levy  war 
against  them,  or  shall  adhere  to  their  enemies,  giving  them  aid  and 
comfort  within  the  United  States,  or  elsewhere ,  and  shall  be  thereof 
convicted,  on  confeslion  in  open  Court,  or  on  the  testimony  of  two 
witnesses  to  the  same  overt  act  of  the  treason  whereof  he  or  they 
shall  stand  indicted,  such  person  or  persons  shall  be  adjudged  guilty 
of  treason  against  the  United  States,  and  shall  suffer  death. 


TURNPIKES. 

Whereas  it  is  necessary  that  the  several  roads  which  have  been,  or 
which  hereafter  may  be  constructed  in  this  State,  under  the  authority 
and  at  the  expense  thereof  should  be  protected  by  law  from  injury  and 
dilapidation,  and  that  provision  should  be  made  for  keeping  the  same 
in  good  and  co  nstant  repair. 

Be  it  therefore  enacted,  that  if  any  person  shall  wilfully  and  niali-p^^^f^ 
ciously  destroy,  injure,  or  in  any  manner  hurt,  damage,  impair,  orj^'^Jj^^J*' 
obstruct  any  of  the  said  roads,  or  any  part  thereof)  or  any  bridge, 
culvert,  drain,  ditch,  causey,  embankment,  wall,  toll  ^te,  toll  house, 
or  other  erection  belonging  to  the  said  roads,  or  any  part  thereof, 
the  person  so  offending  shall,  on  conviction  thereof,  be  imprisoned 
not  more  than  three  months  nor  less  than  one  month,  and  pay  a  fine 
not  exceeding  five  hundred  dollars,  nor  less  than  twenty  dollars,  at  the 
discretion  of  the  Court  before  which  the  conviction  shall  take  placet 
and  shall  be  further  liable  to  pay  all  the  expense  of  repairing  the 
same.    9th  S.  L.  645. 
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PflDaityfor       If  any  person  shall  cause  any  obstruction  to  be  placed  in  any  part 
*     e.    of  the  said  roads,   or  on  any  bridge  or  causeway  thereof,  so  aito 


obstruct  or  render  dangerous  or  difficult  the  passage  of  carriages  or 
other  travelling  thereon,  and  shall  not  immediately  remove  the  same 
when  required,  he  shall  be  deemed  guilty  of  a  nuisance,  and,  od 
conviction  thereof,  shall  be  fined  in  a  sum  not  exceeding  ten  doUan, 
nor  less  than  two  dollars,  and  shall  be  further  liable  for  the  ezpemei 
of  removing  the  said  nuisance. — ^Ib. 
Order  or  trm-  ^^  travelling  on  every  part  of  the  State  roads,  the  following  order 
^"SLu  ^^^^^  ^  preserved,  to  wit :  all  carriages  of  burthen,  or  for  any  other 
use,  shall  keep  on  the  right  side  of  the  centre  of  the  road,  so  as  not 
to  interfere  with  carriages  travelling  on  the  other  side,  except  in  the 
following  cases,  to  wit :  where  the  centre  of  the  road  is  timbered  len 
than  fourteen  feet  wide,  the  following  order  shall  be  observed,  to  wit: 
the  centre  or  timbered  part  of  the  road  may  be  kept— 

1st.  By  loaded  wagons,  drawn  by  more  than  three  horses,  travel- 
ing towards  Charleston,  and  excluding  all  others  therefrom. 

2d.  By  loaded  wagons,  drawn  by  more  than  three  horses,  travel- 
ling towards  the  mountains,  and  excluding  all  others  therefrom  bat 
the  last. 

3d.  By  other  loaded  wagons  travelling  towards  Charleston,  exclu- 
ding therefrom  all  others  but  the  two  last. 

4th.  By  other  loaded  wagons  travelling  towards  the  mountaini, 
excluding  all  others  therefrom  but  the  three  last. 

And  on  the  Saluda  mountain  road,  all  descending  loaded  wagon 
and  carriages  may  keep  the  side  of  the  road  next  to  the  moantainand 
furthest  from  the  valley, 
navwor         If  any  slave  or  free  person  of  color  shall  commit  any  o£bnce  proiii* 
^SSro£i&'  bito<^  ^7  t^^s  ^ct,  he  or  she  shall  be  proceeded  against,  charged  with 
SfiiioeMMi^®  said  offence,  and  tried  therefor,  before  a  justice  of  the  peace  and 
**™^       freeholders,  in  such  manner  as  is  prescribed  for  the  trial  of  slaves  in 
cases  less  than  capital,  by  the  existing  laws  of  this  State.     And  tlie 
justice  and  freeholders  are  hereby  authorized,  on  conviction  by  them, 
of  any  slave  or  free  person  of  color  for  such  offence,  to  cause  Uie  said 
slave  or  free  person  of  color  to  be  whipped,  not  exceeding  thiitj-nine, 
nor  less  than  ten  lashes. — lb. 
,^j,j^        On  the  Camden  road,  and  on  the  Stote  road  above  Goose  Creek 
Bridge,  up  to  the  Columbia  Bridge,  the  width  of  land  taken  for  laid 
roads  is  hereby  declared  to  be  fifty  feet,  that  is  to  say: — extending 
twenty.five  feet  on  each  side  from  the  centre  of  the  road  as  con- 
structed; and  below  Goose  Creek,  the  width  shall  be  six^  feet;  and 
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U  the  land  so  declared  to  be  taken  is  hereby  vested  in  the  State  for 
16  purposes  of  such  roads;  provided,  that  no  land  is  hereby  intended 

>  be  vested  in  the  State  which  is  now  occupied  by  the  dwelling  or 
lit  houses  of  any  citizen  residing  thereon.     6  S.  L.«  369. 

If  any  person  shall  cut  down  or  otherwise  destroy  any  trees  grow-  Pwaityfor 
\gf  or  hereafter    to  be  planted  by   the  superintendant,  or  by  hisMipUuitad 
irection  or  permission,  within  the  limits  thus  vested  in  the  State  for^^ 
16  roads  aforesaid,  such  person,  for  every  tree  so  cut  down  ordestroy- 
1,  shall  pay  a  fine  not  exceeding   twelve  dollars,  nor  less  than  five 
>Ilars,  to  be  recovered  before  any  justice  of  the  peace  of  the  district 
here  such  offence  may  be  committed. — Ibid. 

If  any  person  shall  break  down,  deface  or  otherwise,  injure  anyp^^,^|.^ 
lile  stone  or  other  fixture  to  mark  the  distance  on  any  of  the  roads  ^^^^ 
onstructed  at  the  expense  of  the  State,  for  every  mile  stone  or  fixture 

>  broken  down,  defaced  or  injured,  he  or  she  shall  pay  a  fine  not 
xceeding  twelve  dollars,  nor  less  than  five  dollars,  to  be  recovered 
efbre  any  justice  of  the  peace  of  the  district  where  such  offence  may 
•6  committed.  The  fines  collected  under  this  and  the  preceding 
lause  shall  be  paid,  one  half  to  the  informer,  and  such  informer  shall  be 
k  competent  witness  to  prove  such  offence;  and  the  other  half  to  the 
iinds  of  the  road  whereon  such  offence  shall  be  committed. — ^Ibid. 

If  any  person,  afler  travelling  on  any  turnpike  road  of  this  State,  F«oiitjftr 
»7  himself  or  servants,  on  horseback  or  with  carriage  of  any  descrip-tdi. 
ioDy  horses,  mules,  cattle,  hogs,  or  any  other  thing  chargeable  with, 
oil,  shall  go  or  send  the  same,  or  any  part  thereof,  around  any  toll 
^te,  to  avoid  paying  toll,  or  having  passed  the  same  through  any  toll 
rate,  refuse  to  pay  therefor,  such  person  sh  all  forfeit  ten  times  the  toll 
ihargeable  therefor;  and  the  person  entitled  to  receive  said  toll  shall 
aimediately  issue  his  distress  warrant  therefor,  and  levy,  or  cause  the 
lame  to  be  levied  on  any  of  said  horses,  mules,  hogs,  cattle,  carriages, 
»r  any  article  loaded  thereon,  suffici  ent  to  pay  said  penalty;  and  the 
uticles  so  distrained  shall  be  disposed  of  in  the  same  manner  that 
jToods  distrained  for  rent  arrear  are  or  may  be  disposed  of.  6th  S.  L., 
381,  sec.  9. 

On  the  State  road,  road  wagons  drawn  by  four  or  more  horses, 
mules  or  oxen,  shall  be  required  to  keep  on  the  timbered  ways,  where  ^^[Jf* 
the  road  is  timbered,  unless  it  shall  be  necessary  for  them  to  leave  "*^ 
these  ways  for  the  purpose  of  passing  other  vehicles,  or  avoiding  bro- 
ken places;  and  this  regulation  shall  be  posted  up  at  every  toll 
gate,  and  communicated  to  the  driver  of  every  such  wagon,  by  every 
toll  collector  who  shall  receive  toll  from  such  driver;  and  in  every 
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case  of  the  violation  of  this  regulation,  the  toll  collector  at  either  of 
the  gates  between  which  the  violation  took  place,  maj  proceed  to  col- 
lect ten  times  the  toll  which  the  said  wagon  roaj  be  liable  to  pay  for 
passing  at  his  gate,  by  distress  warrant,  as  in  case  of  an  attempt  to 
avoid  paying  toll,  provided  for  in  the  ninth  section  of  **An  Act  con- 
cerning the  public  works,"  passed  the  eighteenth  day  of  December, 
id  the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty-nine. 
6th  S.  L.,  493,  sec.  3. 


Daici'lptton 


VAGRANTS. 

1st.  Who  shall  bb  deemed  Vagrants. 
2d.  Form  op  Trial  aito  Proceedings. 
8d.   Penalties. 

1^.  Who  shaU  he  Deemed. 
All  persons  wandering  from  place  to  pUce  without  any  known  rett* 
dence,  or  residing  in  any  city,  county  or  parish,  who  have  no  visible 
^SSST*  ^'  known  means  orgaining  a  fair,  honest,  and  reputable  livelihood;  all 
J[JJf^,  ^suspicious  persons  going  about  the  country  swapping  and  bartering 
J|^^ig^j||>*  horses  or  negroes,  (without  producing  a  certificate  of  his  or  their  good 
character,  signed  by  a  quorum  of  the  justices  of  the  county,  or  by 
three  justices  of  the  peace  of  the  parish  from  whfch  such  person  islait 
come;)  likewise  all  persons  who  acquire  a  livelihood  by  gambling  or 
horse  racing,  without  any  other  visible  means  of  gaining  a  livelihood; 
also,  all  persons  who  lead  idle  and  disorderly  lives;  all  who  knowingly 
harbor  horse  thieves  and  felons,  and  those  who  are  known  to  be  of 
that  character  and  description;  likewise  all  persons  (not  ibllowiog 
some  handicraft  trade  or  profession,  or  nut  having  some  known  or 
visible  means  of  livelihood,)  who  shall  be  able  to  work,  and  occupymg 
or  being  in  possession  of  some  piece  of  land,  shall  not  cultivate  wch 
a  quantity  thm^as  shall  be  deemed  by  one  ir.agistrate  and  foar  free- 
holders, or  a  majority  of  them,  on  oath,  to  be  necessary  for  the  main- 
tenance of  himself  and  his  family;  also,  all  persons  representing 
publicly  for  gain  or  reward,  any  play,  comedy,  tragedy,  interlude  or 
farce,  or  other  entertainment  of  the  stage,  or  any  part  thereof;  til 
fortune  tellers  for  fee  or  reward;  all  sturdy  beggars;  and  all  unli- 
censed pedlars — are,  and  shall  be,  deemed  vagrants,  and  liable  to  the 
penalties  of  this  Act.    5th  S.  L.,  41. 
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Every  person  of  suspicious  character  coming  to  settle  in  any  county  penont  or 
r  parish  within  this  State,  shall  be  deemed  a  vagrant^  unless  he  pro- character 
ace  a  certificate  from  the  justices  of  the  county  court  of  the  county,  vafranta. 
r  three  justices  of  the  peace  of  the  parish,  in  which  he  last  resided,  big^t^M^ 
Jtting  forth  that  he  is  a  person  of  a  fair  character,  and  not  an  idle  or  *^°''*'^' 
isorderly  person;  or  unless  he  obtain,  within  the  space  of  five  days, 
ifiicient  security  for  his  good  behavior,  for  twelve  months  ensuing. 
)id. 

The  keeper  of  any  gaming  table,  faro  bank,  or  other  bank  whatso-  Keepen 
irer  used  for  gaming,  known  under  any  other  denomination,  is  liable  ^iSm^ 
»  be  tried  as  a  vagrant,  and  on  conviction,  to  be  punished  in  like 
lanner.     Act  1839)  p.  17^ sec.  13. 

2d.  Form  of  Trial  and  Proceedings. 
llpon  the  oath  of  any  creditable  person,  that  another  is  to  the  best 
^his  or  her  knowledge  or  belief,  a  vagrant,  and  liable  to  the  penaU 
es  prescribed  by  law,  any  magistrate  shall  issue  his  warrant  forth- 
ith  to  any  constable,  requiring  the  accused  to  be  brought  before  him, 
id  fhall  summon  five  disinterested  freeholders  to  join  him  in  inqui- 
Qg  into  the  truth  of  the  information,  and  the  concurrence  of  any 
ree  of  the  five,  with  the  magistrate,  shall  be  conclusive.  The  firee- 
>lder8,  summoned  as  above,  shall  be  chosen  by  placing  the  names  of 
reive  disinterested  freeholders  of  the  neighborhood  into  a  box  or  hat, 
It  of  which  five  shall  be  drawn  by  the  accused,  or  by  the  magistrate, 
I  refusal,  who  shall  be  summoned  forthwith;  and  if  any  of  the  said 
seholders  shall  fail  to  attend,  the  magistrate  shall  cause  other  names 
>  be  drawn  in  like  manner  from  the  remaining  number,  until  the  de- 
cency be  supplied;  and  as  soon  as  such  magistrate  and  freeholders 
lall  be  convened,  they  shall  proceed  to  examine  bow  the  accused 
ains  a  livelihood,  and  maintains  his  or  her  family,  (if  he  or  she  has 
Dj,)  and  if  the  quorum,  above  required,  shall  adjudge  such  person 
able  to  the  penalties  prescribed  by  law,  against  such  as  are  deemed 
agrants,  then,  if  the  accused  shall  pay  all  lawful  costs  and  charges  of 
iich  proceeding,  and  give  bond,  with  sufficient  security,  to  be  appro- 
ed  by  the  magistrate,  for  his  or  her  good  behavior,  for  twelve  months 
nsuing,  such  person  shall  be  discharged;  but  on  refusal  or  inability 
3  comply  therewith,  the  magistrate  may  commit  such  person  to  jail, 
nd  shall  transmit  a  copy  of  the  proceedings,  as  soon  as  may  be,  to 
be  clerk  of  the  Court  of  Common  Pleas  and  general  sessions  for  the 
istrict,  containing  the  names  of  the  informer  and  accused,  the  magis* 
rate  and  freeholders,  together  with  those  of  the  witnesses,  and  the 
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evidence  they  gave,  which  copy  shall  be  filed  ia  the  office  oftbe 
clerk,  for  the  use  of  the  Court  of  general  sessions.  Act  1839,  p.  16, 
sec.  13. 

Sd.  PenaUies. 

^H^'^^^      If  the  Court  shall  not  think  fit  to  discharge  the  offender,   then  the 
tobenid  at  clerk  of  the  Court  shall,  before  the  last  day  of   Court,  make  known 
to  the  inhabitants  by  an  advertisement  stuck  up  at  the  door  of  tbe 
court-house  or  jail  of  the  district  or  county  where  he  or  she  was  appre- 
hended, that  the  services  of  the  ofiender  will  be  sold  at  public  sale  on 
the  last  day  of  the  Court,  for  a  space  of  time  not  exceeding  one  year; 
and  the  person  so  purchasing  the  services  of  the  said  ofiTender,  shall 
receive  from  the  clerk  of  the  Court  a  certificate  of  such  purchase,  and 
thereupon  the  ofiender  shall,  during  the  term  aforesaidi  be  subject  to 
the  penalties  set  forth  and  contamed  in  the  Act  of  Assembly  entitled, 
'*  An  Act  concerning  ser\'ants,  and  masters,  and  apprentices;"  and  the 
person  who  purchased  his  or  her  services,  shall  be  entitled  to  all  the 
benefits  accruing  to  masters  by  the  aforesaid  Act.    5th  S.  L.,  42,  §  5. 
In  case  no  person  shall  purchase  the  services  of  the  said  ofiender, 
OAodOTio   then  the  said  ofiender  is  hereby  declared  liable  to  receive  not  more 
•ii7to{iMrr«  than  thirty-nine,  nor  less  than  ten  lashes,  on  the  bare  back,  atthedis- 
tfibtotlvl&iCretion  of  the  judges  of  the  county  or  circuit  court,  or  court  of  sessions 
nniwiod    ui  Charleston,  as  the  case  may  be,  and  adjudged  to  quit  the  coontj 
within  twenty-four  hours,  or  the  district  within  three  days.     And  if  the 
said  ofiender  shall,  afler  the  time  above  prescribed,   be  found  within 
the  county  or  district  from  which  he  has  been  banished,  and  shall  not 
be  provided  with  a  certificate  of  his  good  behavior  from  some  one  of 
the  county  Courts,  or  a  judge  of  the  Court  of  sessions,  or  cannot  pro- 
cure good  security  for  his  future  good  behavior,  then  he  is  hereby 
declared  liable  to  the  same  penalties  and  punishments  as  above  set 
forth:  Provided^  That  in  all  cases  where  it  shall  be  deemed  practica- 
ble and  expedient  by  the  county  Court,  or  judge  of  the  Court  of  sea- 
•ions,  or  circuit  Court,  to  condemn  the  ofiender  to  hard  labor,  then 
such  ofiender  ^all  be  sente  need  to  hard  labor  for  a  term  not  exceeding 
one  year,  and  shall  not  receive  the  punishment  by  whipping,  as  afore- 
said.— Ibid,  p.  43,  sec.  6. 
poMitymi       I^&i^y  magistrate  shall  fail  or  neglect  to  execute  any  of  the  dotief 
SSifiieiodo  ^^^^^^  ^^  ^^^  ^^^  prescribed,  he  shall  be  liable  to  pay  a  penalty  of 
tteirdaty.    ten  pounds;  and  any  constable  neglecting  or  fiuling  in  his  duty  afore- 
said, shall  be  liable  to  pay  five  pounds;  to  be  recovered  by  infor- 
mation before  the  justices  of  the  ooimty  or  circoit  Court,  or  Court  of 
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asioiiB,  as  the  case  may  require  ;  one  moiety  to  go  to  the  informer, 

d  the  other  to  the  use  of  the  county,  if  recovered  in  a  county  Court, 

d  to  the  use  of  the  State  if  recovered  in  any  other  Court,  and  to  the 

B  of  the  city  if  recovered  in  the  Court  of  wardens. — lb. 

If  any  informer  shall  be  convicted  before  the  judges  of  the  county  penalty  on 

circuit  Court,  or  Court  of  sessions,  of  having  preferred  his  com-  ferring  cb«r- 

kint  through  malevolence  or  spite,  without  any  just  grounds  of  accu-  good 

ion,  he  shall  be  adjudged  to  pay  a  fine  of  five  pounds  to  the  party 

ured,  besides  being  liable  to  an   action  for  damages.     And  if  any 

rson  shall  wantonly  prosecute  any  magistrate  or  constable  for  a 

gleet  of  duty,  and  shall  fail  in  his  proof  of  such  neglect,  he  shall  pay    * 

ine  of  five  pounds,  to  be  recovered  as  aforesaid. — lb. 


WARRANT. 

A  precept  under  hand  and  seal,  to  a  person  authorized  to  take  up 
y  ofiender,  to  be  dealt  with  according  to  due  course  of  law. 

1st.  For  what  Cause  it  may  bb  Granted. 
2d.  Its  Extent  and  Authority. 
3d.   Its  Form,  and  Requisites. 

Ist.  For  what  Cause  it  may  he  Granted. 

A  warrant  may  be  lawfully  granted  by  any  justice,  for  treason, 
lony,  or  pramunire,  or  any  other  ofience  against  the  peace;  and  it 
ems  clear,  that  where  a  statute  gives  any  one  justice  a  jurisdiction 
er  any  ofience,  or  a  power  to  require  any  person  to  do  a  certain 
ing  ordained  by  such  statute,  it  impliedly  gives  a  power  to  every 
ch  justice  to  make  out  a  warrant  to  bring  before  him  any  one 
cused  of  such  ofience,  or  compellable  to  do  any  thinj;  ordained  by 
ch  statute;  for  it  cannot  but  be  intended,  that  a  statute  which  gives 
person  jurisdiction  over  an  ofience,  means  also  to  give  him  the 
>wer  incident  to  all  Courts,  of  compelling  the  party  to  come  before 
m.     4th  Burns,  279. 

It  seems  to  have  been  doubted  by  some  ancient  authorities,  whether  omanieta. 
justice  might  grant  a  warrant  on  suspicion.    Hawkins,  vol.  2,  p. 
63 
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182,  holds,  thai  such  doubts  are  contrarj  to  constant  practice  and  tbe 
statute  1  and  2  P.  &  M.,  c.  10.  It  is,  however,  now  settled  bj  Ad 
of  1839,  p.  23,  sec.  4,  that  when  complaint  or  oath  shall  be  made 
before  any  magistrate,  that  a  felony  or  misdemeanor  has  been  com- 
mitted, or  that  the  informant  has  good  reason  to  believe,  and  does 
verily  believe  the  same,  or  when  such  magistrate  is  otJierwise  reason- 
ably satined  thereof,  he  is  empowered  and  required  to  issue  hii 
warrant,  under  his  hand  and  seal,  against  the  party  charged. 


Tbmaghvat 
tbe  State. 


Maetnotbe 


2d.  Its  Extent  and  Authority. 

By  Act  of  1839,  p.  23,  sec.  4;  the  warrant  of  a  magistrate  shall 
authorize  the  arrest  and  detention  of  any  person  charged  therein^ 
within  any  district  in  tbe  State. 

A  general  warrant,  on  a  complaint  of  a  robbery,  to  apprehend  dl 
•""**^*       persons  suspected,  has  been  ruled  void.    4th  Bums,  280. 

Sd,  Its  Form,  and  Requisites. 

1st.  It  ought  to  be  under  the  hand  and  seal  of  the  justice  who 
makes  It  out.  2d.  It  ought  to  set  forth  the  year  and  day  wherein  it 
is  made,  that  in  an  action  brought  upon  an  arrest  made  by  Tirtoe 
of  it,  it  may  appear  to  have  been  prior  to  such  arrest.  3d.  It  is 
safe,  but  perhaps  not  necessary,  in  the  body  of  the  warrant,  to  shew 
the  place  where  it  was  made;  yet  it  seems  necessary  to  set  forth  the 
county  in  the  margin  at  least,  if  it  be  not  set  forth  in  the  body. 
4th.  It  may  be  made  either  in  the  name  of  the  king,  or  of  the  justice 
himself;  2d  Hawkins,  p.  136.  5th.  It  must  plainly  express  the 
offence  charged,  and  supposed  time  of  its  commission;  Act  1839,  p. 
23.  6th.  It  must  regularly  mention  the  name  of  the  party  to  be 
attached,  and  must  not  be  left  in  general,  or  in  blank,  to  be  filled  up 
by  the  party  afterwards;  4th  Burns,  282.  7th.  A  warrant  may  be 
either  general,  to  bring  the  party  before  any  justice  of  peace  of  the 
county,  or  special,  to  bring  him  before  the  justice  only  who  granted 
it.  8th.  It  may  be  directed  to  the  sheriff,  bailifi^  constable,  or  to  any 
indifferent  person  by  name,  who  is  no  officer;  for  that  the  justice  niaj 
authorize  any  one  to  be  his  officer,  whom  he  pleases  to  make  such, 
yet  it  is  most  advisable  to  direct  it  to  the  constable  of  the  precinct 
wherein  it  is  to  be  executed;  for  that  no  other  constable,  and  a/orfi- 
ori  no  private  person,  is  compellable  to  serve  it;  2  Hawkins,  137. 
Lastly,  the  affidavit  upon  which  the  warrant  is  issued,  must  accom- 
pany the  same.  .  Act  1839,  p.  23. 
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General  form  of  Warrant. 

State  op  South-Carolina,  i 
District, 
By  A.  B.,  Magistrate  in  and  for  the  said  State. 

To  any  lawful  Constable. 
Whereas,  complaint  upon  oath  has  been  made  unto  me  by 

These  are,  therefore,  to  command  you  to  apprehend  the  said 

and  to  bring  before  me,  to  be  dealt  with  according 

to  law. 

Given  under  my  hand  and  seal,  at  this        day  of  one 

thousand  eight  hundred  and 

A.  B.  [l.  s.] 


WHIPPING    A    SLAVE. 

If  any  person  shall  unlawfully  whip  or  beat  any  slave,  not  under 
his  or  her  charge,  without  sufficient  provocation,  by  word  or  act, 
such  person,  on  being  indicted  and  convicted  thereof,  shall  be  punished 
by  fine  or  imprisonment,  at  the  discretion  of  the  Court ;  the  impris- 
onment  not  to  exceed  six  months,  and  the  fine  not  to  exceed  five 
hundred  dollars.     Act  1841,  p.  155. 


WOMEN. 
[See  BioAMT,  Rapb,  Sole  Trader,  &c.] 

1st.  Offences  against. 

2d.    For  what  Crimes  a  Married  Woman  mat  be  punished. 

dd.   How  she  mat  renounce  her  Dower  and  Inheritance. 

1^.  Offences  against. 

If  any  person  shall  unlawfully  and  carnally  know  and  abuse  any  ^%^^  « 
woman  child  under  the  age  often  years,  he  shall  be  guilty  of  felony*'^'*' 
without  benefit  of  clergy.     18  El.,  c.  7. 

If  any  person  take  by  forcei  or  otherwise,  any  woman  sole,  having 
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BiDdiiif  by   any  substance  of  lands,  tenements,  or  moveable  fj^oods,  and  enibice , 
**'***  her  before  she  be  set  at  liberty,  to  bind  herself  to  him  by  statute  o' 

obligation,  such  bond  shall  be  void.     31  H.  6,  c.  9. 
Marrytngui      Whereas  women,  as   well  maidens  as  widows  and  wives,  hating 
foree.    ^     substances,  some  in  goods  moveable,  and  some  in  lands  and  tene- 
ments,  and  some  being  heirs  apparent  unto  their  ancestors,  for  the 
lucre  of  such  substances  are  sometimes  taken  by  misdoers  contruy 
to  their  will,  and  after  married  to  such  misdoers,  or  to  other  by  their 
assent,  or  defiled ;  it  is  enacted,  that  what  person  that  taketh  toy 
woman  so  against  her  will  unlawfully,  that  is  to  say,  maid,  widow,  or 
wife,  that-  such  taking,  procuring,  and  abetting  the  same,  and  alio 
receiving  wittingly  the  same   woman,  so  taken  against  her  will,  and 
knowing  the  same,  be  felony :  and  that  such  misdoers,  takers,  and 
procurators  to  the  same,  and   reciters  knowing  the  said  offence,  shall 
be  adjudged  as  principal  felons.     3  H.  7,  c.  2. 
BeqaMtw  to     Upon  the  face  of  which  said  statute  of  the  3  H.  7,  these  things  are 
oSroDM!*      required  to  make  the   ofience  felony :  1st,  that  the   maid,  wife,  or 
widow,  have  lands  or  tenements,  or  moveable  goods,  or  be  an  heir 
apparent.     2d.  that  she  be  taken  away  against  her  will.     8d.  that 
the  taking  was  for  lucre.     And,  4th,  that  she  be  married  to  the  mif 
doer,  or  to  some  other  by  his  consent,  or  be  defiled,  (that  is  carnally 
known;)  for  if  these  concur  not,  and  be  so  laid  in  the  indictment, the 
misdoer  is  not  a  felon  within  the  statute,  but  otherwise  to  be  punished. 
3  Inst.,  61.     1  Haw.,  110. 

The  said  act  makes  not  only  the  takers,  but  the  procurers  and 
AWkmiiind  abettors  of  the  felony,  and  receivers  of  the  woman  wittingly,  know- 
ing the  same,  to  be  all  principal  felons;  the  like  whereof  lord 
Coke  says,  he.  hath  not  found  in  any  other  statute  that  he  remem- 
bers: but  by  the  construction  of  the  common  law,  they  that 
receive  the  misdoers,  and  not  the  woman,  are  accessariei  only.  3 
Inst.,  61,  62. 

But  those  who  are  only  privy  to  the  marriage,  but  no  way  parties 

to  the  forcibly  taking  away,  or  consenting  thereto,  are  not  within  the 

statute.     1  Haw.,  110. 

Effector  ^^  ^^  ^^  manner  of  excuse,  i\2X  the  woman  at  first  was  taken  away 

««*"'•       with  her  own  consent;  because  if  she  afterwards  refuse  to  continue 

with  the  ofiTender,  and  be  forced  against  her  will,  she  may  from  that 

time  as  properly  be  said  to  be  taken  against  her  will  at  if  she  bad 

nev^r  given  any  consent  at  all;  for  until  the  force  was  put  upon  her, 

she  was  in  her  own  power.     1  Haw.,  110. 

Also,  it  is  not  material  whether  a  woaum  ao  taken  conlrarj  to  her 
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will,  be  at  last  married  or  defiled  with  her  own  consent,  or  not,  if 
she  were  under  the*force  at  the  time.     1  Haw.,  110* 

2d.  For  what  Crimes  a  Married  Woman  may  be  PunisJied, 
But  a  feme  covert  is  so  much  favored  in  respect  of  that  power  and  r^e^^ 
authority  which  her  hushand  has  over  her,  that  she  shall  not  suffer  g^'JlJlJJd 
anj  punishment  for  committing  a  hare  theft,  or  even  a  burglary,  by  ' 
the  coercion  of  her  husband,  or  in  his  company,  which  the  law  con- 
stmes  a  coercion.     But  this  is  only  the  presumption  of  law;  so  that  if 
upon  the  evidence  it  can  clearly  appear  that  the  wife  was  not  drawn 
to  the  offence  by  her  husband,  but  that  she  was  the  principal  inciter 
of  it,  she  is  guilty  as  well  as  the  husband.     And  if  she  be  any  way 
guilty  of  procuring  her  husband  to  commit  the  bflence,  it  seems  to 
make  her  an  accessary  before  the  fact  in  the  same  manner  as  if  she 
had  been  sole.     And  if  she  commit  a  thefl  of  her  own  voluntary  act* 
or  by  the  bare  command  of  her  husband,  or  be  guilty  of  treason,  mur- 
der  or  robbery,  in  company  with  or  by  coercion  of  her  husband,  she  is 
punishable  as  much  as  if  she  were  sole.     And  she  will  be  guilty  in 
the  same  manner  of  all  those  crimes  which,  like  murder,  are  mala  in 
«e,  and  prohibited  by  the  law  of  nature.     And  in  one  case  it  appears 
to  have  been  held  by  all  the  judges,  upon  an  indictment  against  a 
married  woman,  for  falsely  swearing  herself  to  be  next  of  kin  and 
procuring  administration,  that  she  was  guilty  of  the  offence,  though 
her  husband  was  with  her  when  she  took  the  oath.     But  upon  an 
indictment  for  disposing  of  forged  notes,  it  was  ruled  that  a  woman 
was  protected  by  being  the  wife  of  a  man  indicted,  who  disposed  of 
them  in  her  presence,  and  with  whom  she  was  indicted.     1st  Russ., 
page  15. 

But  where  the  wife  is  to  be  considered  merely  as  the  servant  of  the  Notuifwer 
husband,  she  will  not  be  answerable  for  the  consequences  of  his  breach  hiMbaod*ir' 
of  duty,  however  fatal,   though  she  may  be  privy  to  his  conduct.  ^JJ? "^ 
Charles  Squire  and  his  wife  were  Indicted  for  the  murder  of  a  boy, 
who  was  bound  as  a  parish  apprentice  to  the  prisoner  Charles;  and  it 
appeared  in  evidence  that  both  the  prisoners  had  used  the  apprentice 
in  a  most  cruel  and  barbarous  manner,  and  that  the  wife  had  occa« 
sionally  committed  the  cruelties  in  the  absence  of  her  husband.     But 
the  surgeon  who  opened  the  body,  deposed  that  in  his  judgement  the 
boy  died  from  debility  and  want  of  proper  food  and  nourishment,  and 
not  from  the  wounds,  &c.,  which  he  had  received.     Upon  which, 
Lawrence,  J.,  directed  the  jury,  that,  as  the  wife  was  the  servant  of 
the  hnsband,  it  was  not  her  duty  to  provide  the  apprentice  with  suffi. 
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cient  food  and  nourish ment,  and  that  she  was  not  guilty  of  anybretch 
of  duty  in  neglecting  to  do  so,  though,  if  the  husband  had  allowed  her 
sufficient  food  for  the  apprentice,  and  she  had  wilfully  withholden  it 
from  him,  then  she  would  have  been  guilty*  But  that  here  the  fact 
was  otherwise;  and  therefore,  though  in  foro  conscierUuB  the  wife 
was  equally  guilty  with  her  husband,  yet,  in  point  of  law,  she  could 
not  be  said  to  be  guilty  of  not  providing  the  apprentice  with  sufficient 
food  and  nourishment. — Ibid,  p.  16. 

In  inferior  misdemeanors  a  wife  may  be  indicted,  together  with  her 

husband;  and  she  may  be  punished  with  him  for  keeping  a  bawdy 

house,  for  this  is  an  offence  as  to  the  government  of  the  house  in 

which  the  wife  has  a  principal  share;  and  al^o  such  an  ofience  u 

may  generally  be  presumed  to  be  managed  by  the  intrigues  of  the 

sex.     But  a  prosecution  for  a  conspiracy  is  not  maintainable  against  a 

husband  and  wife  only;  because  they  are  esteemed  but  as  one  penon 

in  law,  and  are  presumed  to  have  but  one  will. — Ibid. 

BntinHMne      In  all  cases  where  the  wife  ofiends  alone  without  the  company  or 

Mwrt  !■       coercion  of  her  husband,  she  is  responsible  for  her  ofience  as  much  as 

for  ber         any  feme  sole.     Thus  she  may  be  indicted  alone  for  a  riot;  may  be 


convicted  of  selling  gin  against  the  injunctions  oflhe  9  Geo.  2,  c.  23, 
or  for  recusancy.  And  she  may  be  indicted  for  being  a  common 
scold;  for  assault  and  battery;  for  forestalling;  for  a  forcible  entry; 
or  for  keeping  a  bawdy  house,  if  her  husband  do  not  live  with  ber; 
and  for  trespass  or  shnder.  And  she  may  also  be  indicted  for  receir- 
ing  stolen  goods  of  her  own  separate  act  without  the  privity  of  her 
husband;  or  if  he,  knowing  thereof,  leave  the  house  and  forsake  her 
company,  she  alone  shall  be  guilty  as  accessary;  and  though  in  a 
serious  ofience,  such  as  that  of  sending  threatening  letters,  the  hus- 
band be  an  agent  in  the  transaction,  yet  if  he  be  so  ignorantly  by  the 
artifice  of  the  wife,  she  alone  is  punishable.  And,  generally,  a  feme 
covert  shall  answer  as  much  as  if  she  were  sole^  for  any  ofifence  not 
capital  against  the  common  law  or  statute;  and  if  it  be  of  such  a 
nature  that  it  may  be  committed  by  her  alone,  without  the  concur- 
rence of  the  husband,  she  may  bo  punished  for  it  without  the  husband, 
by  way  of  indictment;  which  being  a  proceeding  grounded  merely  on 
the  breach  of  the  law,  the  husband  shall  not  be  included  ir.  it  for  any 
ofifence  to  which  ho  is  in  no  way  privy. — Ibid,  p.  17. 
oomion  of       It  is  no  excuse  for  the  wife  that  she  committed  the  ofifence  by  her 

Um  boiband  "^ 

nottob«  husband's  order  and  procurement,  if  she  committed  it  in  his  absence; 
whim  be  !■  at  least  it  is  not  to  be  presumed  in  such  case,  that  she  acted  by  coer- 
•t  um  oom-   cion.     Sarah  Morris  was  tried  for  uttering  a  forged  order,  knowing  i^ 
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to  be  forged,  and  her  husband  for  procuring  her  to  commit  the  offence;  mtarfonor 
and  it  appeared  that  her  husband  ordered  her  to  do  it,  but  that  she  U)ou«h  u ' 

wore  oomiDlt" 

Uttered  the  instrument  in  his  absence.     Upon  a  case  reserved,  the  ted  by  bis 
judges  held  that  the  presumption  of  coercion  at  the  time  of  the  utter- 
log,  did  not  arise,  as  the  husband  was  absent  at  that  time;  and  that 
tbe  wife  was  properly  convicted  of  the  uttering,  and  the  husband  of 
the  procuring. — Ibid. 

A  feme  covert  is  not  guiltj  of  felony  in  stealing  her  husband's  tim  wift  it 
goods,  because  a  husband  and  wife  are  considered  but  as  one  person  in  fdoi^h? 

1 J  *u-  u.._i J    1 J z l: ir.  -.*  «i • j*u  _ii  §168111* ber 


law,  and  the  husband,  by  endowing  his  wife  at  the  marriage  with  all 
his  worldly  goods,  gives  her  a  kind  of  interest  in  them;  for  which  ^^'^'^ 
cause,  even  a  stranger  cannot  commit  larceny  in  taking  the  goods  ot 
'  the  husband  by  the  delivery  of  the  wife,  as  he  may  by  taking  away 
the  wife  by  force  and  against  her  will,  together  with  the  goods  of  the 
husband. — Ibid,  p.  19. 

A  feme  covert  shall  not  be  deemed  accessary  to  a  felony  for  receiv. 
ing  her  husband  who  has  been  guilty  of  it,  as  her  husband  shall  be  ^JSmSrin? 
for  receiving  her,  nor  shall  be  a  principal  in  receiving  her  husband '"^ '"'***^ 
when  his  ofience  is  treason;  for  she  is  gub  polesiate  vtrt,  and  bound  to 
receive  him.     Neither  is  she  afiected  by  receiving,  jointly  with  her 
husband,  any  other  offender. — Ibid. 

Sd,  How  she  may  Renounce  her  Dower^  4^. 

The  wife  of  any  grantor  conveying  real  estate,  may,  if  shewiftmair 
be  of  lawful  age,  release,  renounce,  and  bar  herself  of,  herdowv. 
dower,  in  all  the  premises  so  conveyed,  by  going  before  any 
judge  of  the  Court  of  Common  Pleas,  or  justice  of  the  quorum,  or 
any  judge  of  the  Court  of  the  county  wherein  she  may  reside,  or  the 
land  may  be,  and  acknowledge  before  him,  upon  a  private  and  sepa- 
rate examination,  that  she  did  freely  and  voluntarily,  without  any 
compulsion,  dread  or  fear,  of  any  person  whomsoever,  renounce  and 
release  her  dower  to  the  grantee,  and  his  heirs  and  assigns,  in  the 
premises  mentioned  in  such  deed.  Provided,  that  a  certificate,  under 
the  hand  of  the  woman,  and  the  hand  and  sealof  the  judge  or  justice, 
as  aforesaid,  shall  be  endorsed  upon  such  release,  or  a  separate  instru- 
ment of  writing  to  the  same  effect,  in  the  form  or  to  the  purport 
hereaf\er  following,  and  be  recorded  in  the  office  of  mesne  convey- 
ances,  or  office  gf  the  clerk  of  the  county  Courts,  in  the  districts  or 
cotuty  where  the  land  lies.    5  S.  L.,  256,  sec.  2. 
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* 

The  State  of  South  Carolina, 

— ^—   DiSTBICT. 

I,  F.  G.  one  of  the  Judges  of  — — -  (or  justice  of  the  quorain,  u 
the  case  may  be,)  do  hereby  certify  unto  all  whom  it  may  concern, 
J^^'^^that  E.  B.  the  wife  of  tttb  within  named  A.  B.  did,  this  day,  appear 
oTdowerl**"  ^®^°''®  ™®»  *"^  "P^**  being  privately  and  separately  examined  by  me, 
did  declare  that  she  does  freely,  voluntarily,  and  without  any  compul- 
sion, dread  or  fear,  of  any  person  or  persons  whomsoever,  renounce, 
release,  and  for  ever  relinquish  unto  the  within  named  C.  D.,  bii 
heirs  and  assigns,  all  her  interest  and  estate,  and  also  all  her  right 
and  claim  of  dower,  of,  in  or  to  all  and  singular  the  premises  within 
mentioned  and  released. 

Given  under  my  hand  and  seal,  this  day  of  -^— -  Anno 

Domini 

Signed  E.  B. 

[l.  8.]  F.  G.  Judge  of 
Every  married  woman,  of  the  age  of  twenty-one  years,  who  mty 
be  entitled  to  any  real  estate  as  her  inheritance,  and  may  be  desirooi 
of  joining  her  husband  in  conveying  away  the  fee  simple  of  the  same 
Wife  may  ^^  ^^7  Other  person,  may  bar  herself  of  her  inheritance  in  such  real 
S^itanee.  estate,  by  joining  with  her  husband  in  a  release  to  the  purport  of  the 
one  herein  before  prescribed:  Provided  she  will  go  before  some  one 
of  the  judges  or  justices,  in  the  preceding  clause  of  this  Act  mentioned,, 
at  any  time  a(\er  the  expiration  of  seven  days  after  such  release  has 
been  duly  executed  as  aforesaid,  and  will  then,  upon  a  private  and 
separate  examination  by  him,  declare  to  him  that  she  did,  at  least 
seven  days  before  such  examination,  actually  join  her  husband  in 
executing  such  release,  and  did  then,  and  at  the  time  of  her  exami- 
nation still  does,  freely,  voluntarily,  and  without  any  manner  d 
compulsion,  dread  or  fear,  of  any  person  or  persons  whomsoever, 
renounce,  release,  and  for  ever  relinquish,  all  her  estate,  interest  and 
inheritance  in  the  premises  mentioned  in  the  release,  unto  the  granteet 
and  his  heirs  and  assigns:  And  also  provided,  that  a  certificate,  signed 
by  the  woman,  and  under  the  hand  and  seal  of  the  judge  or  justice,  as 
aforesaid,  shall  then  be  immediately  indorsed  upon  the  said  release, 
or  a  separate  instrument  of  writing  to  the  same  efiect,  in  the  form  or 
to  the  purport  of  the  certificate  prescribed  in  the  preceding  clause  ofthii 
Act;  to  which  certificate  an  addition  to  the  following  effect  shall 
'  invariably  be  made,  to  wit:  that  the  woman  did  declare  that  the 
release  was  positively  and  bona  fide  executed  at  least  seven  days 
before  such  her  examination;  and  such  renunciation  shall  not  be 
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considered  as  being  complete  or  legal,  until  the  same  shall  be  recorded 
in  the  office  of  mesne  conveyances,  or  office  of  the  clerk  of  thecountj 
Courts,  in  the  districts  or  county  where  the  land  lies.     Ibid. 


WITNESS. 
Upon  information  made  of  the  materiality  of  any  witness  within  the  ReeofBi- 


State,  to  support  any  accusation  made ,  or  where  the  materiality  of « 
such  witness  shall  be  within  the  knowledge  of  any  magistrate,  he 
shall  issue  his  warrant,  requiring  such  witness  to  appear  before  him 
or  the  next  magistrate,  to  enter  into  recognizance,  with  good  security, 
if  deemed  proper,  which  warrant  shall  authorize  the  arrest  and  deten- 
tion of  any  such  witness,  in  any  district  in  the  State;  and  on  being 
brought  before  such  magistrate,  and  refusing  to  enter  into  recogni- 
zance, such  witness  may  be  committed  by  the  said  magistrate;  and 
the  accused  shall,  in  felonies,  and  no  other  case,  have  the  like  process 
to  compel  the  attendance  of  any  witness  in  their  behalf,  as  is  granted 
or  permitted  on  the  part  of  the  State;  pravidedj  that  no  magistrate 
shall  receive  any  fees  for  issuing  more  than  one  warrant  for  witnesses 
on  the  part  of  the  State,  or  upon  the  part  of  the  accused  in  the  same 
case,  unless  on  the  second  or  other  application,  oath  shall  be  made,  « 

that  the  prosecutor  or  accused  was  not  aware,  at  the  issuing  of  the 
previous  warrant,  of  the  materiality  of  such  witness.  Act  1839, 
p.  15,  sec.  8. 

The  recognizance  of  any  prosecutor,  or  witness,  in  case  of  misde- AmoaBt  or 
meaner,  shall  not  be  for  less  than  one  hundred  dollars;  and  in  case  of^ 
capital  felony,  for  not  less  than  five  hundred  dollars :  though  in  all 
cases,  the  magistrate  shall  cause  the  same  to  be  in  such  larger  amount 
as  the  circumstances  may  seem  to  require. — Ibid,  sec.  7. 


•  WRECKS. 

If  any  person  or  persons  shall  plunder,  steal,  take  away  or  destroy, 

any  goods  or  merchandize,  or  other  effects,  from  any  ship  or  vessel 

belonging  to  the  Prince,  or  public,  or  to  any  private  subject,  of  ^ny 

foreign  nation  in  alliance  or  neutrality  with  the  United  States,  or  belong- 

64 
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Penalty  or    ing  to  any  citizeo  of  this  or  any  other  of  the  United  States,  which 
fo^i^        shall  be  in  distress,  or  which  shall  be  wrecked,  lost,  stranded,  or  cast 
ITin'        on  shore  in  any  part  of  this  State,  (whether  any  living  creature  be  on 
wredMd.^'    board  such  vessel  or  not,)  or  shall  make  a  hole  or  holes  in  the  bottom 
of  any  ship  or  vessel  in  distress,  or  shall  take  away  a  pump,  or  wilfallj 
and  unlawfully  do  any  mischief  tending  to  the  loss  of  such  ship  or 
vessel,  or  shall  take  away  any  of  the  furniture,  tackle,  apparel,  provi. 
sion,  or  part  of  such  ship  or  vessel,  such  person  or  persons,  so  offesd- 
ing,  shall  be  deemed  guilty  of  felony,  and  being  lawfully  convicted 
thereof,  shall  suffer  death  as  in  cases  of  felony,  without  benefit  of  clergy. 
4th  S.  L.,  550,  sec.  1. 
ProTiM.  Provided  altoaysj  When  goods  or  efiects,   of  small   value,  that 

may  be  stranded,  shall  be  stolen  without  circumstances  of  outrage  or 
violence,  the  offender  being  convicted  thereof,  bhall  forfeit  and  paj 
treble  the  value,  to  be  ascertained  by  two  justices  of  the  peace.— Ih.f 
sec.  2. 
juAicct  of  It  shall  and  may  be  lawful  for  any  justice  of  the  peace,  on  infer* 
iMiieKaren  mation  upon  oath,  of  any  part  of  a  cargo  or  efiects  of  any  vessel  \oA 
iiiou»n"goodt[or  stranded  on  or  near  the  seacoasts,  being  unlawfully  conveyed  or 
concealed,  or  of  some  cause  or  reasonable  suspicion  thereof,  to  issue 
his  warrant  for  searching  for  such  goods  or  efiects,  as  in  cases  of  stolen 
goods;  and  if  the  same  be  found  in  any  house  or  other  place,  or  in  the 
possession  of  any  person  not  legally  authorized  to  have  the  same,  and 
the  person  in  whose  possession  the  same  shall  be  found,  shall  not 
immediately  upon  demand,  deliver  the  same  to  the  owner  or  person 
lawfully  authorized  to  receive  them,  he  or  she  shall  forfeit  and  pay  to 
the  owner  or  owners  of  such  goods,  his  or  their  agent  or  attorney, 
treble  the  value,  for  such  refusal.  And  any  person  discovering  where 
any  such  goods  are  wrongfully  bought,  sold,  or  concealed,  so  that  the 
owner,  his  agent  or  attorney,  shall  regain  them,  he  or  she  shall  be 
entitled  to  a  reasonable  salvage,  not  exceeding  twenty-five  percent 
on  the  value,  to  be  adjusted  by  the  next  neighboring  justice  of  the 
peace,  who  is  hereby  required  to  adjust  the  same. — Ibid,  sec.  3. 
Goods  If  any  person  or  persons  shall  ofier  or  expose  to  sale  any  coods  or 

taken  frmn  effects  whatsoever,  belonging  to  any  ship  or  vessel  lost,  stranded,  or 
Ire  lost  may  cast  on  shore  as  aforesaid,  and  unlawfully  taken  away,  or  reasonably 
suspected  to  have  been,  then,  and  in  every  such  case,  it  shall  be  lawful 
for  the  person  or  persons  to  whom  the  same  shall  be  so  ofiered  for 
sale,  or  any  justice  of  the  peace,  or  officer  of  militia,  to  stop  and  seize 
the  said  goods  and  effects;  and  if  the  person  or  persona  who  shall  have 
ofiered  the  said  goods  and  efiects  to  sale,  or  tfome  other  person  in  bifc 
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or  her  behalf,  shall  not  within  ten  days  next  after  such  seizure,  make 
out  to  the  satisfaction  of  such  justice  of  the  peace,  that  thej  became 
honestly  possessed  of  them,  then  the  said  goods  and  eficcts  shall,  by 
order  of  the  said  justice,  be  forthwith  delivered  over  to  and  for  the 
use  of  the  owner  thereof,  on  proof  of  his  claim,  and  the  peyment  of  a 
reasonable  reward,  not  exceeding  five  per  cent,  on  the  value,  for  such 
seizure,  (to  be  ascertained  by  tbe  said  justice,)  to  tbe  person  who 
shall  seize  the  same.  And  he,  she,  or  they,  who  ofiTered  such  goods 
and  effects  for  sale  as  aforesaid,  shall  forfeit  and  pay  to  the  owner  or 
owners  twice  the  value  of  such  goods,  to  be  recovered  according  to 
law. — Ibid,  sec.  4. 

In  case  any  person  or  persons,  not  employed  by  the  master,  marl- 
ners,  or  owners,  or  other  persons  lawfully  authorized,  in  the  salvage 
of  any  ship  or  vessel,  or  the  cargo  or  provision  thereof^  shall,  in  the 
absence  of  the  master,  or  mariners,  or  owners,  save  any  such  ship, 
vessel,  goods,  or  effects,  and  cause  the  same  to  be  carried  for  the  perrmi 
benefit  of  the  owners  into  any  port,  inlet  or  placo  of  safety  within  this  though  not  ' 
State,  immediately  giving  notice  thereof  to  a  custom-house  ofHcer,  enutied  to 
justice  of  peace,  or  mllhia  officer,  such  person  or  persons  shall  be* 
entitled  to  a  reasonable  salvage  for  such  services,  to  be  paid  by  the 
masters  or  ewners  of  such  vessel  or  goods;  and  in  case  of  disagree- 
ment about  the  quantum  of  such  salvage,  the  same  to  be  adjusted  by 
one  or  more  neighboringjusticesof  the  peace,  not  exceeding  three. — 
Ibid,  sec.  4. 

When  any  ship  or  vessel,  or  effects,  shall  be  stranded  on  any  part  fhc  du^y  or 
of  the  coasts  of  this  State,  or  upon  any  application  of  the  commander  tHepc^ce'^ 
of  any  ship  or  vessel  stranded,  to  any  justice  of  the  peace  or  militia  ^^^c^'JiJ,*,'^!, 
officer,  such  justice  or  militia  officer,  or  the  nearest  justice  or  militia  J|}J[„^^on' 
ofiicer  to  the  place  where  any  vessel,  goods  or  effects  shall  be  stranded  ^ 
or  cast  away,  shall  forthwith  give  public  notice  for  a  meeting  to  be 
held  as  soon  as  possible,  of  any  two  justices  of  the  peace,  and  militia 
officers,  and  such  a  party  of  the  militia  as  may  be  necessary;  and  such 
justices  of  the  peace,  or  militia  officer  or  officers,  are  hereby  required 
and  empowered  to  give  aid  in  the  execution  of  this  Act,  and  to  employ 
proper  persons  for  the  saving  such  vessels  in  distress,  or  such  vessels, 
goods,  or  efiTects,  as  shall  be  stranded  or  cast  away,  and  also  to  exam- 
ine  persons  upon  oath,  touching  or  concerning  the  same,  or  the  salvage 
thereof,  and  to  adjust  the  quantum  of  such  salvage,  and  distribute  the 
same  among  the  persons  concerned  in  the   salvage,  in  case  of  disa- 
greement among  the  parties,  or  the  said  persons;  and  every  such  justice 
of  peace,  or  militia  officer,  attending  and  acting  for  the  preservation 
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of  any  such  vessel  or  goods,  shall  be  paid  three  dollars  per  daj  for  his 
trouble,  out  of  the  vessel,  goods,  or  efiects,  saved  by  their  care  or 
discretion. — Ibid,  sec.  6. 

If  any  justice  of  the  peace,  militia  officer,  or  other  person  acting 
!hw       in  the  presarvation  or  salvage  of  any  vessel,  goods  or  efiects,  shall  be 
a  TCMTma'  assaulted,  beaten,  or  wounded,  every  person  or  persons  so  assaulting, 
^^acrnm.  beating,  or  interrupting,  shall,  upon  conviction  thereof,  before  the 
Court  of  sessions,  receive  such  punishment,  not  extending  to  life  or 
limb,  as  the  said  Court  in  their  discretion  shall  award. — lb.,  sec.  7. 
DatvoT  If  any  ship  or  vessel,  goods  or  efiects,  shall  be  stranded,  or  cast  on 

Uiepeaea,     shore,  and  no  person  appears  to  claim  the  goods  which  shall  be  so 
toodian      saved,  two  or  more  neighboring  justices  of  the  peace,  or  militia  offi- 
and  lavtd,    cers,  shall  take  the  same  into  their  custody  or  possession,  and  as  soon 
appMraf?°"as  may  be,  give  notice  and  a  schedule  in  writing  of  the  difilerentarti- 
^"^  cles,  (such  justice  keeping  a  copy  thereof,)  to  the  collector  of  the 
customs,  and  deliver  safely  all  such  goods  and  efTects  to  the  said  collec- 
tor or  his  order,  who  shall  be  responsible  for  the  same,  and  who  shall 
give  public  notice  thereof  in  the  Gazettes  of  this  State,  for  at  least 
eight  months,  if  no  claim  should  be  made;  and  if  such  goods  be  not 
claimed  within  twelve  months  after  such  delivery  to  the  collector  as 
aforesaid,  they  are  to  be  publicly  sold,  (or  if  the  goods  ba  perishable, 
to  be  sold  forthwith,)  and  afler  deducting  reasonable  charges,  the 
residue  shall  be  lodged  in  the  public  treasury,  subject  to  the  claim  of 
the  proprietor,  his  agent  or  attorney. — Ibid,  sec.  8. 
penona  If  any  person  or  persons  not  empowered,  shall  enter,  or  try  to  enter, 

forcibly  any  forcibly  on  board  any  ship  or  vessel  stranded  or  cast  away,  or  in  dis- 
de£  tress,  or  molesting  the  preservation  thereof,  he  or  they  may  be  repelled 

by  force.  And  if  any  person  or  persons  shall  carry  away  or  secrete, 
any  goods  and  effects  saved  as  aforesaid,  such  person  or  persons  shall 
forfeit  and  pay  treble  the  value,  to  be  recovered  by  the  owner  of  such 
goods,  or  his  agent,  in  any  Court  of  record  in  this  State. — ^Ib.,  sec.  9. 
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Who  is  an  attorney,  .        -        - 

Modes  of  appointment,        ... 
Married  women,  &c.,  may  act, 
Authority  of  attorney  to  bind  principal. 
Revocation  of  -        .        •        • 

Form  of  power  of  attorney, 


67 
ib. 


ib. 
ib. 
68 
ib. 
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rcnON  AND  AUCTIONEER.  paob 

Any  citizen  may  sell  at  under  restrictiont,           -  69 
Purchasers  not  complying,  liable,          •        •        •        ib* 

Except  bid  withdrawn,  or  in  case  ofpufiers,        -  ib. 

lIL. 

What  is,  and  the  power  of  the  bail,          -        -  69,  70 

Magistrate  may  give  order  for  bail  in  civil  case,  ib. 

May  let  to  bail  in  criminal  case,  when,       •        -  ib. 

Amount  of  bail, 70,71 

Penalty  for  refusing  bail,   -        .^      .        .        .  ib* 

Bail  by  habeas  corpus,           -        .        .        .  ib. 

Power  of  judge  to  bail, 71,  72 

RRATRY. 

Definition,         - 72 

No  one  a  barrator  for  one  act,  &c.,         -        -  ib. 

Punishment  of,           ......  ib. 
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STARDS. 

Who  are  bastards,      .        .        .        .        . 
Father  and  mother,  how  proceeAd  against, 
Bendi  warrant  in  certain  case, 
Concealing  the  death  of,         ... 

Killing  by  potion, 

How  a  bastard  may  inherit,     ... 
Form  of  proce.edings  against  father,  &c., 


78 

ib. 
74 
ib. 
ib. 
75 
75,76 


WDS,  AND  BAWDY  HOUSES. 

Frequenting  or  keeping  one,  indictable. 
Near  South-Carolina  College,  penalty  for. 
Duty  of  magistrate,    .... 


77 
ib. 

78 


IHAVIOUR,  BOND  FOR  GOOD,  AND  FOR  THE  PEACE. 

Who  may  be  required  to  give  bond  for  behaviour,  78, 79 

Who  may  demand  surety  for  the  peace,        -        •  79 

For  what  cause, 79,  80 

Against  what  persons, ib* 

What  acts  shall  forfeit  recognizance,        -        •  80,  81 

How  discharged, ib. 


Form  of  affidavit,  warrant,  dsc, 
65 


.    81,82,88 
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BENEFIT  OF  CLERGY.  pack 

When  allowable, 88, 84 

Effect  ot ib. 

BIGAMY. 

Definition, 84 

Party  guilty  may  be  tried,  where  arretted,        •  ib. 

What  cases  of  second  marriage  criminal,      •        •  85 

Consequence  to  issue, ib. 

Punishment  of  bigamy,         .....  86 

BRANDING. 

Abolished, 84 

BREAD. 

Penalty  for  not  marking  loares,  -        •        .        .  86 

•*         *»  mixture,        -        -        .•        .        -  88,87 

Power  of  magistrate  therein,      ....  ib. 

Form  of  information,  suonmons,  6LC.3        •  87,  88,  89 

BREAKING  DOORS. 

When  officer  may  justify,  -        -        -        -51,52 

In  case  of  distress, 158 

BRIBERY. 

What  is,                      90 

Effect  of  bribery  on  verdict  or  election,    .        -  01 

Punishment  at  common  law,        ....  ib. 

(•              by  act  of  congress,             -         .  91, 92 

••              «i      «t  of  legislature,     -         .         ,  ib, 

Requisites  of  affidavit,  and  form  of  warrant,  ^c. ,  93, 94 

BURGLARY. 

Definition,        ....--.  94 

Breaking  and  entiy,        -        .        •        .         .  ib. 

By  construction  of  law,       .....  95 

Entry  may  be  by  part  of  the  body  or  instrument,  ib. 

Of  the  mansion  house,        .....  96 

Must  be  in  the  night,      .        .        •         .         .  97 

Intent  must  be  felonir  us,     •        -        •         -         •  ib. 

Punishment, «>  ib. 
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Reward  for  convicting  a  burglar,  -        •        -    97, 98 

Requisites  of  affidavit  and  form  of  warrant,       -        98,99 

[JRNING. 

Burning  com,  &c.,  felony,  ....  99 

•'      frames,  «  ....       99,  100 

((       wagons  loaded,  a  misdemeanor,       -        .         100 
''       woods  of  another,        ....  ib. 

**      barns  or  other  house,  in  day  time,    -         100,101 


^RDS,  [See  Gaxino.] 

iRRIERS. 

Who  are, 

If  ofiered  hire,  bound  to  carry. 

Liable  for  damage  and  loss*         ... 

May  detain  goods,  until  hire  paid,     - 

When  his  stealing  goods,  is  felony. 

If  stolen  by  another,  carrier  may  indict,    - 

iTTLE. 

Penalty  for  stealing,  .... 

Butchers  to  produce  hides  and  ears,  dsc,  - 
Penalty  for  killing  or  maiming,  ^.,     • 
Trial  by  three  magistrates,  dec, 
Allowance  to  witnesses,  ... 

May  be  seized  if  found  in  field. 
Penalty  for  injuring,  if  fence  not  lawful, 
**        '*  killing  by  fire  hunting, 

iUSES  SMALL  AND  MEAN. 

Jurisdiction  of  magistrate  in. 

Requisites  of  the  summons, 

Form  of,  and  service,      .... 

Witnesses  to  be  summoned  and  ruled, 

Refusing  to  testify,  may  be  committed. 

Aged  and  infirm,  dsc,  to  be  examined,  how, 

Plaintifi^'s  oath,  when  taken. 

Form  and  efiect  of  judgement  and  execu  'Ion,  dsc 


101 

ib. 

101,  102 

162 

108 

ib. 


104 

ib. 

104,  105 

105 

ib. 
106 

ib. 
147 


107 
ib. 

108 
ib. 

108. 109 
ib. 
ib. 

109. 110 
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CITY  GUARD.  fi« 

Power  to  arregt, 50 

CHALLENGE, Ill 

CHAMPERTY. 

What  is,  and  its  punishment,        ...        HI,  112 

CHEATS. 

What  are  cheats  at  common  law,         ...  112 

Obtaining  monej,  ^.,  bj  false  pretences,  not,  ib. 

Miller  changing  corn, ib. 

Minors  pretending  to  be  of  age,        •        •  *  112, 113 

False  weights,  dec.,             -         •         -         -        -  US 
CheaU  under  the  statute,         -        -         -         -     118, 114 

Form  of  warrant  and  commitment,      -        •        -  115 

CITIZENSHIP. 

How  an  alien  may  acquire,         ....  24 

CHURCH. 

Breaking  in  the  night  time,  burglary,           .         .  94 

COIN. 

Congress  to  regulate, 116 

Standard  alloj  and  weight  o^           ...  ib. 

Foreign  gold  and  silver  coin,      -        -         -        -  117 

Table  of  value,                ib. 

Counterfeiting,  punishment  oT<,              •         •         .  118 

Clipping,                   **               ....  ib. 

Debasing,                 «<                  ....  119 

COMMISSIONERS. 

Of  market,  duty  of,             104 

COMMITMENT. 

Who  may  be  committed,             ...        •         .  120 

Must  be  to  the  common  jail,              -         .         -  ib. 

"    "  in  writing,             121 

Requisites  of,  ....  X2l,  122 

How  discharged, 122,  123 

Formoi; 128 
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COMPOUNDING. 

A  felony,  when  punishable,  and  how, 
A  misdemeanor,  when  allowed, 

CONFESSION.. 

Competent,  when  voluntary, 

Not,  where  threat  or  promise  used. 

Not  evidence  against  another, 

CONSPIRACY. 

To  injure  a  private  person,  indictable, 
"      *'      public  interests, 
Oflfence  complete  by  agreement. 
Punishment  oC        -         -         -         - 
Form  of  affidavit  and  warrant. 


PAGE 

123 
124 


199 
ib. 
ib. 


125 
ib. 
ib. 

126 
ib. 


CONSTABLES. 

Who  exempt  from  being, 

How  appointed,  .... 

Form  of  bond, 

Form  of  oath, 

Term  of  office, 

Jurisdiction  and  authority. 
Duty  and  liability,  .... 

His  protection  in  performing  duty. 
Punishment  and  removal  for  oppression, 
How  tried  in  St.  Philip's  and  St.  Michael's, 
Special  constable,  how  appointed, 

CONTEMPT. 

When  party  may  be  attached  for, 


127 

ib. 

127,  128 

ib. 

ib. 

129 

129,  130 

ib. 

130,  131 

ib. 
128 


66 


CORN. 


Punishment  for  stealing  at  commbn  law,    .         •  181 

*«           "        »*       "  by  Statute,  ...  ib^ 

<<           '<     purchasing  from  slave,     -        .  132 

Evidence  of  purchase, ib. 

The  act  of  clerk  or  agent  is  the  act  of  the  principal,  ib. 


CORONER. 

How  appointed, 


182 
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Term  of  office, 132 

Vacancies,  how  filled,  ....  ib. 

Before  entering  on  duties,  shall  give  bond,  -        138 

"  "         "      "        "     take  oath,         -  ib. 

To  bo  commissioned, ib| 

Shall  not  act  as  jailor,  deputy  sheriff^  &c.,  -  ib. 

Penalty  for  acting  as        *'         "         ««         -        .  ib. 

Empowered  to  take  inquests,  .        ,         .  ib. 

Mode  of  summoning  jury  and  conducting  inquest,  138,  '84,  '35 
Power  to  issue  warrants,  dec,     -         •         -         •        135 

''       ''  examine  and  bind  over  witnesses,         -  136 

Form  and  requisites  of  verdict,  warrant,  &c.,  186, 137, 138 
Book  of  records,  dec,  .  •  .  .  .138 
Body  to  be  taken  up,  ^.,        ....  139 

To  have  room  in  jail,         .....         ib. 

Fees  of  coroner, -  ib. 

To  act  as  sherifiT,  and  duty  therein,      •         •  140, 141 

COSTS,  [See  Fees,] 217 

COTTON. 

Penalty  for  buying  from  free  persons  of  color,        .        132 

COUNTERFEITING,  [See  Forgeey,]        ...  249 

COURTS  OF  MAGISTRATES  AND  FREEHOLDERS,      141 

(For  organization  of,  for  trial  of  slaves,  dec,  see 
particular  head  inquired  of) 

DAMS  AND  DRAINS. 

To  be  opened  in  March,  .        •        •         .        141 

Magistrate  to  summon  freeholders  in  certain  case,  142 
Dams  not  to  be  cut  if  sufficient  drains  bo  made,  ib. 

Persons  aggrieved  may  call  a  survey,  .         •        143 

Penalty  for  replacing  dam,        ....  ib. 

Penalty  for  neglecting  to  strengthen  dam,  '  -  148, 144 
Form  of  summons,  notice,  &c,         •  144, 145, 146 

DEAD  BODIES. 

Penalty  for  burying  without  inquiry,     -         •         188, 139 
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DEAD  BODIES.  paob 

Taking  up  for  dissection,  or  to  sell,  indictable,      -         146 
Neglect  to  bury,  ....         -  147 

DEER. 

Penalty  for  fire  bunting,  ....  147 

Proceedings  against,  by  magistrates  and  freeholders,  148 

Penalty  for  killing  does  after  first  of  Marcb,  •  149 

DEFAMATION,  [See  Libel.] 

DISCOUNT. 

Allowed  in  actions  of  same  nature,       •        -        •         149 

Notice  to  be  given, 150 

What  may  be  ofiered  in  discount,        ...  lb. 

Against  what  parties,  -         -         -         -       150, 151 

DISFIGURING,  [See  Cattle,  Malicious  Mischief,  Mayhek,  &c.] 

DISORDERLY  HOUSES. 

Indictable  as  public  nuisances,  -        -        •        151 

DISTRESS,  [See  also  Landlord  and  Tenant. 

What  is,  152,158 

For  what  causes  it  lies,  ....  153 

When  double  rent  may  be  distrained  for,       -        154,  848 
Second  distress,  when  issuable.         ...  154 

What  goods  may  be  distrained  or  not,      154. 155, 156, 157 
At  what  time  distress  may  be  taken,  •        -         157 

Penalty  for  unreasonable  distress,  •        -  158 

Not  to  break  doors  in  taking,  ...  lb. 

Distress  not  to  be  removed  from  county,  or  used,    158, 159 
Penalty  for  breaking  the  pound,  -         •        -         159 

How  replevied,  ....  159,  loO 

How  sold,         -        -        .         .        -        .  160 

When  distress  may  be,  after  lease  ended,  160,  161 

Form  of  distress,  warrant  notice,  dec,  -         161,  162 


DOGS. 


When  going  at  large  a  nuisance,         •        •        -        168 
When  owner  liable  for  damage  done  by,  -  ib. 
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DRUNKENNESS. 

How  far  an  excuse  for  crime, 

How  puDishable,  

^  DUELLING. 

What  IB, 

When  the  killing  by,  is  murder,       .         -         - 
Penalty  for  fighting  a  duel.  dtc. , 
Persons  testifying  exempt  from  penalty. 
Provoking  another  to  challenge,  a  misdemeanor, 
Form  of  warrant,  recognizance,  &c., 


164 
ib. 


164 

164. 165 

165. 166 
ib. 
66 

167, 168 


DURESS. 


What  is, 

When  it  renders  contracts,  6&c. ,  void, 


168 
168,169 


ELECTIONS. 

Oath  of  managers,  .        .         . 

Powers  of  managers,        ... 

Oath  of  voter,  .         .        .         . 

Notice  of  election,  ... 

Manner  of  voting,  and  time  of  holding, 

Notice  in  case  of  clerk,  ordinary,  6&c.t 

When  votefe  to  be  counted. 

How  election  to  be  contested. 

Qualification  of  voters,         -         -        - 

Penalty  for  perjury  in, 

"        "    bribery,  .        .         . 

"        "    maltreating  voter, 
<'        ''    interrupting  election. 


169 

169, 170 

170 

171 

ib. 
172 

ib. 
173 

ib. 

ib. 
174 
175 

ib. 


ESCAPE. 

What  is,  ... 

Penalty  upon  party  escaping, 
Suflfered  by  a  private  person, 
'*  "  an  ofBcer, 


175 
175,176 

ib. 
176, 177 


What  is  a  voluntary^  and  what  a  negligi^nt  escape,       177 

Of  power  to  retake,        .....  178 

'  Punishment  of  negligent  escape,  -         -         178,179 

"  '*  voluntary         ....     179,180 

Form  of  warrant, 180 
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STRAY.  PAOB 
Duty  of  party  finding  estray,        ....        181 

May  be  put  to  labor,  or  compensation,               •  ib. 

Penalty  for  not  returning  to  magistrate,        •  •          ib. 

How  appraised  and  described,          ...  ib. 

Clerk  to  advertise,              -         •        •        •  181, 183 

How  sold,  and  proceeds  applied,       -        •         -  183 

When  owner  may  claim,             ....  |b. 

Fees  of  magistrate,  ^.,           .         •        .        •  ib. 

STREAT. 

Scu  fa.  to  be  issued  on  recognizance,  when.  •        183 

JPt.  fa.  and  ca.  sa,,  on  failure  to  pay,       -        •  188 

Penalty  for  not  paying  fine  into  treasury,  •          ib, 

VTOENTCE. 

When  party  may  testify  in  his  own  case,     •  184,  185 

Whose  books  are  admissible  in,            -        -  185, 186 

"        "       not       •«            "...  186 

When  entries  will  be  rejected  for  irregularity,  186,  187 

What  claims  may  or  may  not  bo  proved  by  booksy  187 

How  entries  must  be  proved,           ...  188 

Incompetency  of  witness  from  interest,          •  -        189 

Must  be  direct  and  certain,      .         -        .        .  ib. 

Right  of  share  or  liability  over,            -        •  190,191 

Magnitude  of  interest  not  material,           •        •  191 
Neutrality  of  interest,         .....        193 

Incompetency  from  public  policy,      ...  ib. 

Husband  and  wife,  attorney  and  client,          -  193, 198 

Witness  not  bound  to  criminate  himself^     •        •  198 

Want  of  religious  belief,               ....  ib. 

Incompetency  from  infancy.              ...  ib. 

'«              "      crime,          .         •        .  198,  194 

*»              "      caste,        ....  194 

''            how  shewn,          -        .        .  .         195 

Competency,  how  restored,              ...  ib. 

Credibility  impeached,  how,        ...  195^  190 

A  party  not  to  impeach  his  own  witness,  196,  197 

Admissions,  by  party  to  suit,             •        •        •  197 

<*          '*   those  interested,            -        •  197, 198 

Confessions,  when  receivable,           ...  199 
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Confessions  not  evidence  against  another,      •  .       199 

Hearsay,  when  admissible,      •        -         -  199, 200 

Dying  declarations,  200 

Hearsay,  part  of  re^gesta,        ....  20i 

Presumptions,  when  conclusive,              -         •  201, 202 

««              "      disputable,         ...  208 

*'            from  course  ot  trade,       -         -  208, 204 

'*             duties  of  public  officer,        -         -  204 

Written  documents,  how  proved,           -         •  204, 205 

Comparison  of  hand  writing,  when  admissible,  206 

When  parol  evidence  admissible,               •         •  206, 207 

EXAMINATION. 

Of  prisoner  not  necessary,           -        -         -  .        208 

If  taken,  it  must  not  be  on  oath,       ...  ib. 

Requisites  of,              209 

Of  witnesses,  to  perpetuate  testimony,       -         .  ib. 

Of  commitment  pending  examination,           -  .        210 

Forms  ofj ib. 

EXECUTION. 

In  civil  cases  to  be  issued  on  judgement,       -  .        211 

When  it  may  issue,  and  its  lien,       ...  ib. 

-     Levy  and  sale  under,  and  what  articles  exempt,  212 

Form  of, -  .          ib. 

In  criminal  cases,  constable  shall,             .         .  213 

Kind  of  execution ,  and  when,  time  allowed,  .          ib. 

Woman  quick  with  child  to  be  respited,             •  213,  214 

No  insane  person  to  be  executed,        ...  ib. 

Where  time  passes,  who  reappoints,          •         -  ib. 

Warrant  of  execution,        .         .        -        •  .          ib. 

EXPOSING  THE  PERSON 215 

EXTORTION. 

What  is,  and  what  not, 215 

Its  punishment,  215, 216 

EYE,  PUTTING  OUT,         ......       412 
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LSE  IMPRISONMENT.  paob 

Is  an  assault,  216 

What  amounts  to, 216,  217 

ES. 

or  magistrates,  amount  of,           ...  217,218 

Of  constable,             u      ««        .         .         .         .  219 
Of  coroner,              "      "             ....         139 

By  whom  payable, 219,  220 

Making  out  account  and  oath,            •          -  220, 221 

In  habeas  corpus, 276 

LONY. 

What  is, 221 

What  words  in  a  statute,  create,       ...  ib. 

Authority  to  arrest,            .....  222 

ME,  [See  Women.] 

NOES. 

What  is  a  lawful  fence,  ....    222,  228 

Cattle  breaking,  may  be  seized,  -        .        .        228 

RRIES  AND  BRIDGES. 

None  to  be  established  or  re^chartered  without  notice,  224 

Right  in  the  legislature,              ....  ib. 

How  ferries  may  be  suppressed,       •        .        •  ib. 

Lands  to  be  taken  on  valuation,            ...  225 

New  valuation  on  appeal,        ....  ib. 

Proceedings  on  appeal,                ....  ib. 

Distance  between  ferries,         ...         -  226 

Liabilityof  owner  for  neglect,  ^c,               -        •  ib. 

He  and  slaves  exempt  from  road  duty,  d^c,        -  227 
Rates  of  toll,  <Sec.,           ....      227,228,229 

How  collected, 230 

Persons  exempt,              ib. 

Penalties  for  certain  offences,      •        •  230,  231,  232 
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Penalty  for  not  paying  into  the  treasury,        -        •        288 
Duty  of  comptroller,  attorney  general,  dsc.,      •  284 


INDEX. 
FIRE  ARMS,  [See  Asms.]  page 

FIRE  HUNTING. 

Penalty  for, 285 

"        "  on  slave,       .....  ib. 

Proceedings  in,  before  magistrate  and  freeholders,  235,286 

FISH,  AND  FISHERIES, 

Table  of  creeks  and  rivers  to  be  left  open,             .  286 

Commissioners,  appointed,                ...  287 

Duty  of, ib. 

Penalty  for  9b8tructions,  &c.,  -        -  288, 289 

Stealing  from  a  trap, 289 

Obstructing  navigation,            ....  240 

FORCIBLE  ENTRY  AND  DETAINER. 

What  is  a  forcible  entry,  -        -         -         -        240 

What  is  a  forcible  detainer,  ...  241 

How  punishable, 242 

Proceedings  for  restitution,  •         -  243, 244 

SheriflTto  execute  warrant,  ....        244 

Forms  of  affidavit,  warrant,  dec.,  245,  246, 247,  248 

FORESTALLING,  ENGROSSING  AND  REGRATING. 

Only  indictable  at  common  law,            -         .         .        249 
What  constitutes, 240 

FORGERY. 

Definition  and  punishment,  ....        249 

Instruments,  the  subjects  of  forgery  at  common  law,  249, 250 
**  **  under  statutes, 

<«  •«  <<     acts  of  congress, 

Of  the  making  or  alteration,        ... 

Party  guilty,  though  fictitious  name  be  used, 
"        **  **      instrument  be  not  validi 

Intent  to  defraud, 

Punishment  under  act  of  assembly  and  congreas, 

Requisites  of  affidavit,  warrant,  6cc., 

FREE  PERSONS  OF  COLOR. 

Their  rights  and  privileges. 


250 

251 

251,252 

252 

ib. 

ib. 

■,    253,254 

.        254 

.     254,355 
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EE  PERSONS  OF  COLOR.  page 

How  they  may  sue,  &c.,              .         •        •        .  255 

Male,  must  have  a  guardian,            ...  ib. 

Their  disabilities, 256 

Penalty  on,  for  entering  the  State,            -        •  257 

Duty  ofsheriflT,  when  they  enter  by  vessel,            -  ib. 

**     magistrate, 258 

Exceptions, ib. 

Penalty  for  circulating  seditious  papers,     -  258,  259 

"        '«    carrying  fire  arms,            ...  259 

**      on  persons  from  abroad  for  interfering,  ib. 

**          "             within  the  State,      ...  ib. 

Duty  of  governor  and  shcrifiT  in  such  case,         -  260 

Form  of  recognizances,  •        •        •         260,261 
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Must  be  surrendered  on  demand. 
May  be  arrested  before  demand. 
Doubtful,  if  charged  with  misdemeanor, 
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*♦     money  may  be  recovered  back, 
Penalty  for  playing,  .... 

**        on  keeper  of  house, 
*'        on  keeper  of  gaming  table, 
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Gaming  with  a  slave,  how  punished, 
License  not  to  be  granted  in  certain  case, 
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Magistrates  to  bind  to  good  behaviour, 

**        to  seize  and  burn  tables,  dec., 
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Penalty  for  stealing. 
Marking  or  disfiguring. 
Slave,  for  marking, 
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"        "    denying  or  neglect,        -        -  274,  275 
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Fees  of  officers,               276 
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What  is. 

Penalty  for  harboring  seaman, 
«•        «*        "  slaves. 
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Penalty  for  peddling  without. 
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Penalty  for  stealing, 
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Nor  if  wound  be  rendered  mortal  by  bad  treatment,  ib. 
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Of  the  malice, 300, 301 
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lOUSE  BREAKING. 

Persons  robbing,  excluded  clergy,  ...  304 
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How  far  statutes  extend  to  in&nta,  •  -  •  814 
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Liability  for  torts, 
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How  punished, 
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"        "  circulating,          "                  ** 

326 
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328 
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Sheriff  to  appoint  and  be  liable  for  jailor, 

In  case  of  vacancy,  clerk  to  take  charge, 

Bound  to  receive  all  persons  committed, 
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Penalty  for  refusing  to  receive, 
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Or  lawfully  killed, 
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FAIL  AND  JAILORS. 

Prisoners,  how  tupportedf 

How  delivered^  ... 

or  escapes, 

Punishment  for  maltreatment, 

rURISDICTION. 

General  jurisdiction  of  magistrates. 
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Ofiences  against  United  States, 
Remedy  when  jurisdiction  is  exceeded, 
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.ANDLORD  AND  TENANT. 
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ib. 

342,  343 


ib. 

843,  344 
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"  "  character. 
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'*    **    making  and  publication, 
Publication  by  book  sellers,  6cc., 
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or  personal  actions,         .        •         •        •  390,  391 
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"          "       "   one  of  two,          ...  ib. 
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"    during  war,              ib. 

OTTERIES. 

Penalty  for  selling  tickets,            ....  390 
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Raffle  not,         •.•••..  ib, 
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MAIL. 
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Persons  robbing,  to  suffer  death,          -         •        -  410 

Penalty  for  injuring  mail  bags,        -        -        -  411 
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MABVf, 
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No  accessaries  in  this  offence,             ...  412 

Is  felony  under  the  statute,      .        -        •        .  ib. 

Of  the  maiming, 413 

Lying  in  wait, ib. 

Intent  to  disfigure,              ib. 

MALICIOUS  MISCHIEF. 

What  constitutes,  and  penalty  for,        -        -         -  414 

MANSLAUGHTER,  [See  Homicide.] 

MARKS  OR  BRANDS,  [See  Cattle.] 

MASTER  AND  SLAVE,  [See  Homicide.] 

Penalty  for  concealing  accused  slave,            -        -  415 
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If  disabled,  office  declared  vacant,       ...  lb. 
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Who  are  liable  to  patrol  duty,               -         -         *  420 
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Powers  of  patrol, 431,432 
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Liability  for  disorderly  conduct,            ...  ib. 

Exemption  from  toll,                ....  ib. 

Defaulters,  how  tried, 433 
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5RJURY  AND  SUBORNATION. 

What  constitutes,         * 433,  434 

Evidence  of,  434 

Punishment, ib. 

nSONING. 

Administering  poison,  felony  in  a  slave,        -        »        461 
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When  summoned,  and  by  whom,         ...         50 

POWER  OF  ATTORNEY,  [See  Attorney.] 

RAFFLE. 

Not  subject  to  penalty  against  lotteries,        •        -        397 

RAPE. 

What  constitutes,  -        .        .         .         .        435 

Aiders  and  accessaries,  ....  436 

Evidence  and  punishment,  ....         ib. 

Carnal  knowledge  of  female  children,       -         •  ib. 

Assault,  with  intent  to  commit  rape,  •  436,  437 

RECOGNIZANCE. 

What  is, 437 

Requisites  of,         ......  ib. 

To  be  returnable  to  U.  S.  Court,  when,         -         -  411 

Proceedings  on,  when  forfeited,        ...  438 

How  discharged, 439 

Form  of, 439,440 

RENT,  [See  Landlord  and  Tenant,] 

REPLEVIN,  [See  Distress.] 

RESCUE. 

What  is, 440 

Proceedings  in  case  of,  and  punishment  of,  440,  441 

RESISTING  AN  OFFICER. 

Person  guilty  of,  how  punished,  -         .         .        441 

Arrest  must  be  lawful,  ....     441,  443 

RESTITUTION  OF  STOLEN  GOODS. 

If  goods  be  stolen,  owner  may  retake,  .         .        443 

"            "                 "     «      bring  suit,  .              ib. 

When  Court  will  order  restitution,      -  •         443, 444 
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RETAILERS  AND  TAVERN  KEEPERS.  pxob 
Commissioners  to  grant  license,            ...         444 

Requisites  of  bond,  and  price  of  license,  •             445 

Penalty  for  retailing  without          "              .  445, 446 

"         **         "        near  place  of  worship,  -        446 

Liquors  to  be  vended  openly,             .         •  .             447 

Penalty  for  selling  or  giving  to  a  slave,        •  •         457 

RICE. 

Penalty  for  buying  from  free  person  of  color,         •        132 

RIOTS  AND  ROUTS. 

What  constitutes,        ......  447 

Of  the  violence,  ....  447,448 

How  far  must  be  premeditated,            ...  448 

All  concerned,  principals,         .         -         .         ,  449 

Power  of  peace  officer  to  suppress,       .         .         -  450 

Punishment  of^ ib. 

ROBBERY,  [See  Larceny.] 

RUNAWAYS,  [See  Harboring.] 

To  be  sent  to  the  jail  of  district,               •  -      450,  451 

Owners  of,  how  to  prove  their  property,  -         .        451 

Sheriff  to  advertise,  give  notice,  and  sell,  -      451,452 

SEAMEN. 

Contracts  for  debt  invalid,  when,           ...  452 

Warrant  to  issue  if  his  goods  are  detained,        •  ib; 

Deserting,  to  be  apprehended,               -        •        -  453 

Foreign,  to  be  arrested  on  application,              -  ib. 

SEARCH  WARRANT,  [See  Seamen  and  Gaming.] 

To  be  issued  in  case  ot  stolen  goods,  -        •        454 

Requisites  and  formalities,  ...     454,  455 

How  executed, 455 

Power  of  officer  under,  -  -  -  .  455, 456 
If  goods  be  found,  how  disposed  of,  -  •  •  456 
Person  in  possession,       .        .        •        •        .  ib. 

Form  of  warrant, ib. 
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Penalty  for,        -         -         - 
Evidence  of, 
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Who  shall  be  deemed,        .... 

Not  to  be  freed  but  by  act, 

Deed  of  trust,  &c.,  for,  void, 

If  set  free,  may  be  seized, 

OfHences  of, 

Guilty  of  felony,  to  sufier  death. 

Burning  rice,  &c.,  declared  felony, 

Stealing  or  carrying  away  another  slave, 

Administering  poison,  to  sufier  death, 

Homicide  and  insurrection,  how  punished. 

Enticing  another  to  run  away, 

'Striking  or  grievously  wounding  white  person, 

Assault,  with  intent  to  commit  rape. 

Harboring  a  slave,  .... 

Travelling  highway  in  numbers. 

Not  to  vend  liquors,        .... 

Trespass  by  slave  or  person  of  color. 

Keeping  a  school,  dec. 

Giving  a  ticket  to  trade,      .... 

Marking  or  branding  cattle, 

Killing,  wounding,  dec,       .... 

All  ofiences  against  the  law  punishable  in  a  slave, 

Except  by  command  of  owner. 

Trial  of  slaves,  proceedings  therein, 
•  How  in  St.  Philip's  and  St.  Michaels,  465, 

Punishment  of,  for  offences  capital,  and  not, 
'*  mitigated  in  certain  cases. 
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How  she  may  sue,  or  be  sued, 
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BALING.  PAOK 

Stealing  a  slave  m^de  felony,          ...  470,  471 

**       schooners,  &c.,  "  ....         471 

« 
i^IMONS,  [See  Causes  Small  and  Mean.] 

S'DAY. 

All  persons  to  observe,      .-         -         -         -  -         471 

Penalty  for  violating  by  labour,  &c.         -         -  472,  473 

Exceptions  and  limitation,            ...  473,  474 

No  writ  or  process  to  be  issued  on,  &c.,    -         -  474 

Verdict  delivered  on,  void,           -         -  -         475 

Stores  on  Charleston  Neck  not  to  be  opened  on,  ib. 

IIHT  FOU  THE  PEACE,  [See  Behavior.] 


EARING. 

Forfeiture  for,  how  levied,  ....         476 

If  fine  not  paid,  party  to  be  put  in  the  stocks,  dec,  476,  477 


Penalty  on  justice  for  not  enforcing, 
Protection  of  officer  for  enforcing, 
Limitation  of  prosecution, 

INDLING,  [See  Cheats.] 

R,  PITCH,  AND  ROSIN. 

Penalty  for  not  branding  barrels, 

Barrels  containing  mixtures  to  be  forfeited, 

''        to  be  made  of  seasoned  oak, 
Regulations  concerning, 

UNDER. 

What  is  a  good  and  legal  tender, 

Of  the  time  and  place  of  tender, 

Stops  interest  and  costs,  ... 

Admits  a  debt,  -        .         .         . 

Effect  of  subsequent  Remand, 
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588  INDEX. 

TICKETS,  GIVING  ONE  TO  A  SLAVE.  paoi 

Penalty  for, 488 

TOLL.  # 

Amount  allowed, 420 

TRADING,  OR  GAMING  WITH  A  SLAVE,  [See  Corn.] 

Penalty  for  buying  corn,  or  other  article,  -  -  488 
What  amounts  to  such  trading,  ...  486,  469 
Penalty  for  gaming  with,     -        -        -         -         .        489 

TREASON,  [See  Lxsurrection.] 

Definition, 469 

What  amounts  to,  -         -         .         -         -      489, 490 

Of  the  evidence  of,  490 

Punishment  of, 490, 491 

TURNPIKES. 

Penalty  for  injuring  or  obstructing,  -         -      491,492 

Order  of  travelling  on,  regulated,  ...  492 
Slaves  offending  against,  how  punished,  -  ib. 

Penalty  for  injuring  trees,  dec,  -         -         .         493 

"         "    not  paying  toll,      -        -         -         -  ib. 

VAGRANTS. 

Who  shall  be  deemed,  .....  494 
Form  of  trial  of, 495 

If  convicted,  services  to  be  sold,  dEc,  -         -        496 

Penalty  on  magistrates  for  failure  of  duty,  -     496,  497 

«         "  persons  preferring  unfounded  charges,  497 

WARRANT,  [See  Arrest.] 

What  is, 497 

For  what  cause  it  may  be  granted,  •        -      497,  498 

Extends  throughout  the  State,  -  -  •  .  498 
Its  form  and  requisites,  ....      493,  499 

WmPPING  A  SLAVE. 

Penalty  for, 449 
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WITNESS,  [See  Evidence.]  page 

To  be  bound  over  by  magistrate,          ...  505 

Amount  of  recognizance,        ....  ib. 

WOMEN,  [See  Bigamy,  Sole  Trader,  dec] 

Penalty  for  abusing  a  woman  child,      •         -         •  400 

•*        "  binding,  or  marrying  by  force,         -  500 

Aiders  and  abettors, ib. 

Effect  of  consent,  ....  500, 501 

For  what  crimes  a  married  woman  may  be 

punished,  ....  501, 502, 503 

How  she  may  renounce  dower,        •        •        -  503 

Form  of  renunciation, 504 

How  she  may  renounce  inheritance,        -        -    504,  505 

WRECKS. 

Death,  to  rob  a  vessel  in  distress,        ...  506 

Magistrates  to  issue  warrants  to  search  for,       -  ib. 

Goods  taken  from  lost  vessel  to  be  seized,    •        -  507 

Persons  saving  entitled  to  salvage,            -        -  ib. 
Duly  of  magistrate  and  militia  officers  when  vessel 

stranded,             •  508 

How  to  dispose  of  stranded  goods,    ...  ib. 

Penalty  on  persons  entering  by  force,           -        -  ib. 


